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PREFACE. 


The  object  of  this  publication  is  to  afford  a  Sketch  of  Preface. 
the  Rise  and  Progress  of  the  English  Constitution,  by 
prefixing  an  Historical  Introduction,  and  affixing  Legal 
Notes  to  the  Constitutional  Treatise  of  De  Lolme: — the 
legislative  enactments  of  the  nineteenth  century  having, 
in  many  respects,  rendered  the  text  of  that  author 
essentially  defective  and  inaccurate. 

The  Introduction  has  been  embodied  in  the  First 
Volume,  and  extends  from  the  earliest  period  of 
authentic  history,  up  to  the  termination  of  the  reign 
of  William  III.,  and  is  arranged  under  seven  divisions; 
viz.,  the  Saxon  Period — Norman  Era — House  of  Plan- 
tagenet — ^Line  of  Lancaster — Line  of  York — House 
of  Tudor — and  House  of  Stuart. 

The  motive  for  terminating  the  Introduction  with 
the  reign  of  William  III.,  was  to  avoid  controversy 
with  any  political  party  in  esse^ — consequently,  allusions 
to  men  and  measures  of  the  present  day  are  utterly 
disclaimed. 

Under  the  "  Saxon  Period," — Changes  effected  by 
the  Saxons;  Prerogatives  of  the  Saxon  Kings;  the 
Witena  Gremot;  Personal  Ranks  in  Society;  Local 
Divisions  of  the  Country;  and  the  Municipal  Police, — 
have  been  respectively  illustrated. 
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PagrACE.  Under  the  "  Norman  Era,"  the  period  from  1066  to 
1154,  information  will  be  derived,  respecting  the 
Maintenance  of  the  Saxon  Institutions;  Tenure  of 
Lands;  Laws  of  William  I.;  Administration  of  Justice; 
Ecclesiastical  Jurisdiction;  Domesday;  Sac  and  Soc; 
and  the  *•  Councils." 

The  Arbitrary  Exercise  of  the  Royal  Prerogative; 
Origin  and  Progress  of  the  Legislative  Assemblies; 
Privileges  of  Lords  and  Commons;  Prerogative  of  the 
Crown  to  create  Peers,  and  grant  the  right  of  Parlia- 
mentary Representation;  Pecuniary  Exactions;  Admi- 
nistration of  Justice;  Improvements  in  the  Laws;  Ju- 
dicial Powers  of  the  Peers;  Increased  Importance  of 
the  Borough  Institutions;  Constitutions  of  Clarendon; 
Antipathies  against  the  Papal  Power;  Alienation  of 
Lands;  and  General  State  of  the  Country  during  the 
D3masties  of  Henry  II.,  Richard  L,  John,  Henry  III., 
Edward  I.,  Edward  IL,  Edward  III.,  and  Richard  II., 
— ^have  been  detailed  under  the  "  House  of  Planta- 
genet." 

The  "  Line  of  Lancaster"  extends  from  1399  to 
1461;  and  the  Title  of  Henry  IV.  to  the  Crown;  Pre- 
rogative of  the  Crown  to  appoint  a  Regent;  Constitu- 
tional Rights  of  the  Lords  and  Commons;  Persons  to 
be  chosen,  and  choosers  of  Knights  and  Burgesses  to 
serve  in  Parliament;  Rising  Importance  of  the  Com- 
mons, and  Improper  Conduct  of  the  Sheriffs  in  making 
their  Parliamentary  Returns;  Borough  Institutions; 
Pecuniaiy  Taxation;  with  the  National  Dissensions, — 
have  been  discussed  in  this  division. 
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No  essential  changes  having  occurred   under  the     PHsrAc«< 
"  Line  of  York,"  it  has  fceen  deemed   expedient   to 
refrain  from  entering  into  details  during  that  period  of 
our  histoiy. 

Prerogative  of  the  Crown;  Rojal  Proclamations; 
Perfidious  and  Tyrannical  Characters  of  Henry  VII.> 
Henry  VIII.,  Mary,  and  Elizabeth;  Privilege  of  Parlia-' 
ment»  and  its  Servility;  Interference  by  the  Executive 
in  Parliamentary  Elections,  and  its  results;  General 
State  of  Political  Affairs;  111  Effects  from  the  Distribu- 
tion of  Abbey  Lands;  Corruption  of  the  Municipal 
Institutions;  Liberty  of  the  Press;  Pecuniary  Exac- 
tions; Impressment;  Rescission  of  Tyrannical  Statutes 
by  Edward  VI.;  Popular  Statutes  and  Trial  by  Jury; 
Administration  of  Justice;  Court  of  Star  Chamber; 
Punishment  by  Torture;  and  Regulations  of  Police 
and  Commerce,  as  existing  from  1485  to  lOOS, — will 
be  fmmd  under  the  "  House  of  Tudor." 

The  Suppression  of  Monasteries,  and  the  Reforma- 
tion of  the  Anglican  Church,  under  the  Tudors,  have 
been  delineated,  from  which  it  will  be  perceived  that 
the  only  descendant,  representative,  or  successor  to  the 
ancient  British  Church,  and  the  only  descendant,  repre- 
sentative, or  successor  of  the  Church,  which  Gregory 
sent  Augustine  to  plant  among  the  Anglo-Saxons,  is 
the  present  Church  of  England;  and  that  sect,  com-  \ 

Tnonly  called  "Roman  Catholics,"  are  nothing  but  a  ' 

mere  body  of  dissenters  from  the  Anglican  Church. 

An   outline  of  the  early  history  of  the  principal 
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Pbeface.  dogmas  of  the  Anglican  Church  has  been  likewise  given 
for  the  purpose  of  establishing  the  proposition,  that  the 
changes  which  were  effected  under  the  Tudors  were 
justified  by  the  practice  of  the  Primitive  Church,  and 
that  the  Roman  Catholic  schismatic  doctrines  are  of 
modern  origin,  and  unjustifiable,  and  that  the  schism 
which  interrupted  the  communion  between  theChurches 
of  Rome  and  England  is  wholly  the  work  of  the 
former,  whose  schismatical  conduct  has  even  brought 
into  question  her  claim  to  the  appellation  of  "Ca- 
tholic." 

Under  the  title  "  House  of  Stuart,"  have  been 
included  the  reigns  of  James  I.,  Charles  I.,  Charles  II., 
James  II.,  and  William  III. 

The  Defective  Title  of  James  I.  to  the  Throne; 
his  Improper  Influence  over  the  Borough  Institu- 
tions; Prerogative  of  the  Crown;  and  Privilege  of 
Parliament,  with  its  Powers  of  Commitment, — ^have 
been  considered. 

Character  of  Charles  I. ;  Proceedings  of  his  First 
Parliament;  Parliaments  of  1626,  1628,  and  1629; 
Unconstitutional  Proceedings  of  the  Executive;  Court 
of  Star  Chamber ;  Illegal  Taxation ;  Case  of  Hampden ; 
the  First  Parliament  of  1640 ;  Invasion  by  the  Scots, 
and  the  Council  of  York;  with  the  Infamy  of  the  Long 
Parliament, — ^have  been  exemplified. 

Under  the  reign  of  Charles  II.,  commentaries  have 
been  made  upon  the  Misfortunes  of  Anarchy;  Lenient 
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Proceedings  at  the  Restoration ;  Grant  of  Royal  Reve-  Pbefacb. 
nnes;  Disbanding  the  Army;  Titles  to  Property; 
Parliament  of  1661 ;  Punishment  of  the  Regicides ; 
Corporation  Act;  Triennial  Act;  Religious  Dissen- 
sions ;  Original  Jurisdiction  in  Civil  Causes,  as  claimed 
by  the  House  of  Lords;  Impeachment  of  Danby; 
Appropriation  of  Supplies ;  Administration  of  Justice ; 
Habeas  Corpus  Act;  Quo  Warranto  Informations; 
and  Attempts  to  create  an  Absolute  Monarchy. 

Duplicity  of  James  II. ;  Parliament  of  1685 ;  Prero- 
gative of  Dispensation ;  the  Ecclesiastical  Commission ; 
Unconstitutional  Exercise  of  the  Prerogative ;  and  the 
Expulsion  of  James  II.  from  the  Throne, — ^have  expe- 
rienced attention. 

The  progress  of  Puritanical  Republicanism,  and 
Roman  Catholic  Treason,  during  the  Stuart  Era,  have 
been  depicted,  from  whence  it  will  be  perceived  that 
the  superior  wisdom  and  sanctity  of  the  Anglican 
Church  was  the  ordy  firm  basis  of  our  monarchical 
government,  and  of  that  civil  liberty  which  equally 
protects,  and  punishes,  the  peasant  and  the  prince, — 
in  fact,  to  adopt  the  last  exhortation  of  Charles  I.  to 
his  son,  '^  that  scarce  any  one  who  hath  been  a 
banner,  or  an  active  persecutor  of  this  late  war 
against  the  Church,  the  laws,  and  me,  either  was,  or  is, 
a  true  lover,  embracer,  or  practiser  of  the  Protestant 
religion  established  in  England.'' 

Principles  under  which  the  Executive  Power  was 
intrusted  to  the  Prince  of  Orange;  DeclarQ,tion  and 
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« 

Bill  of  Rights ;  Acts  of  Settlement ;  Corrupt  Decisions 
of  Committees  of  the  House  of  Commons  respecting 
the  Municipal  and  Parliamentary  Elective  Franchises ; 
Act  of  Toleration ;  Settlement  of  the  Revenue ;  and 
Triennial  Bill,— conclude  the  Introduction. 

The  Treatise  of  De  Lplme  is  contained  in  the 
Second  Volume.  The  First  Book  contains  a  survey  of 
the  various  Powers  included  in  the  English  Constitu* 
tion,  and  of  the  Laws  both  in  civil  and  criminal  cases, 
and  is  subdivided  into  fourteen  chapters,  in  which  are 
discussed, — the  Causes  of  the  Liberty  of  the  English 
Nation;  Legislative  Power;  Executive  Power; 
Boundaries  which  the  Constitution  has  set  to  the 
Royal  Prerogative;  Private  Liberty,  or  the  Liberty 
of  Individuals ;  the  Law  that  is  observed  in  England 
in  regard  to  Civil  Matters ;  Courts  of  Equity ;  Crimi- 
nal Justice ;  and  the  Laws  relative  to  Imprisonment. 

The  Notes  affixed  to  this  division  of  the  wotk,  have 
corrected  the  inaccuracies  of  the  original  text :  thus, 
to  Chapter  IV.,  the  number  of  Parliamentary  Repre- 
sentatives under  Stat.  2  William  IV.  c.  45,  2  &  3 
William  IV.  cc.  65,  88  ;  Amount  of  Population  repre- 
sented in  Parliament ;  Qualifications  for  Members  of 
Parliament;  Qualifications  for  County  and  Borough 
Voters;  Mode  in  which  the  House  of  Commons 
is  summoned;  Transmission  of  Election  Writs 
Proclamations  for  County  and  Borough  Elections 
Treating  and  Bribing  at  Parliamentary  Elections 
Interference  by  Peers  in  Parliamentary  Elections 
Interference  by  the  Military;  Riots;  and  the  rights 
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of  the  Representative  Peers  under  the  Acts  of  Union     P»«yAc«. 
between  Scotland,  Ireland,  and  England, — ^have  been 
stated. 

The  Notes  to  Chapter  V.  detail  the  reasons  for 
leaving  the  dispensation  of  Justice  and  Mercy  to  the 
discretion  of  the  Crown,  and  intrusting  the  Military 
Power  to  the  Executive,  and  explain  the  principles 
under  which  it  is  held,  that  "the  King  can  do  no 
Wrong."  Allusion  has  likewise  been  made  to  the 
component  members  of  the  York  and  Canterbury  Con- 
vocations, and  the  Statutes  relative  to  the  nomination 
and  consecration  of  Suffiragan  Bishops. 

A  Statement  of  the  Public  Income  and  Expenditure 
of  the  United  Kingdom  in  the  year  ended  January  5, 
1837,  has  been  incorporated  in  the  Notes  to  Chapter 
VI.,  in  which  information  will  be  found  relative  to  the 
Customs  and  Excise;  Stamps;  Assessed  and  Land 
Taxes;  Post  Office;  Crown  Lands;  Public  Debt; 
Civil  Government ;  Justice;  Diplomacy;  Forces;  Pre- 
ventive Service;  Taxes;  Superannuation,  or  Retired 
Allowances;  Compensation  Allowances;  Public  Works; 
Quarantine,  and  Warehousing  Establishments ;  Colo- 
nial Charges;  Expenses  for  Special  and  Temporary 
Objects;  Public  Charitable  Institutions;  Education, 
Science,  and  Art ;  Miscellaneous  Charges  of  a  Perma^- 
nent  and  Temporary  nature ;  and  Abolition  of  Slavery. 

The  principles  under  which  the  grant  of  a  Civil  List 
was  made  to  Her  Majesty  Queen  Victoria,  the  Re- 
strictions which  have  been  placed  against  the  grant  of 
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Pbeface.  Pensions,  and  information  respecting  the  Revenues 
of  the  Duchies  of  Cornwall  and  Lancaster, — ^will  be 
found  in  the  Notes  to  Chapter  VII. 

Tabular  Statements  of  the  Church  Revenues  have 
been  settled,  and  appended  to  Chapter  VIII.;  from 
which  a  sketch  has  been  afforded  of  the  Number  of 
Benefices  in  each  Diocese ;  total  Amount  of  Incomes, 
gross  and  net,  of  the  Incumbents  in  each  Diocese, 
also  the  Averages  of  each  respectively;  Number  of 
Curates  in  each  Diocese,  total  Amount  of  their 
Stipends,  and  Average  thereof;  also  four  Scales  of 
the  Incomes  of  the  Beneficed  Clergy, — ^the  first  advan^ 
cing  by  10/.  at  each  step  of  the  scale  to  200/.,  the 
second  by  20/.  to  500/.,  the  third  by  50/.  to  1000/., 
the  fourth  by  100/.  to  2000/.,  and  from  thence  by  500/. 
to  4000/.  and  upwards,  there  being  only  two  above 
the  last-mentioned  amount;  Appropriations  and  Im- 
propriations, showing  the  number  possessed  by  each 
class,  with  the  Number  of  Cases  in  each  Diocese  in 
which  the  Vicarage  is  partly  or  wholly  endowed  with 
the  Great  Tithes ;  and  the  Number  of  Cases  in  each 
Diocese  in  which  there  is  a  Glebe  House,  fit  or  unfit 
for  residence,  or  in  which  there  is  none. 

A  detailed  Statement  has  been  prepared  of  those 
who,  from  "  birth,"  "  oflSce,"  "  pensions,"  "  contracts," 
or  other  circumstances,  are  disqualified  from  being 
Members  of  Parliament. 

Some  of  the  principles  of  the'  "  Roman  Laws " 
having  been  indirectly  embodied  in  the  jurisprudence 
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of  this  country,  and  De  Lolme  having  made  frequent     Phkpace, 
allusions  to  such  enactments,  suggested  the  expediency 
of  giving  a  Sketch  of  their  Origin,  Rise,  and  Progress, 
under  Nine  Periods  of  the  Roman  History.     1.  The 
Foundation  of  Rome.     2.    The  Twelve  Tables,      3. 
Abolition  of  the  Decemvirs.     4.  Reign  of  Augustus. 
5.  Reign  of  Hadrian.     6.  Reign  of  Constantine  the 
Great.     7.  Reign  of  Theodosius  the  Second.    8.  Reign 
of  Justinian.     9.  Reign  of  his  Successors,  till  the  Fall 
of  the  Empire  in  the  East.     The  Revival  of  the  Study 
of  the  Civil  Law,  in  consequence  of  the  discovery  of 
the  Pandects  at  Amalphi,  its  Introduction  into  Eng- 
land, and  the  Courts  in  which  the  Civil  and  Canon 
Laws  are  permitted  to  be  restrictively  used, — are  like- 
wise described. 

The  proceedings  in  Civil  Actions  have  been  essen- 
tially changed  by  recent  Statutes,  particularly  by  those 
of  1  George  IV.  c.  87 ;  1  George  IV.  c.  55 ;  3  George 
IV.  c.  39 ;  6  George  IV.  c.  96 ;  7  &  8  George  IV. 
c.  71;  9  George  IV.  c.  14;  9  George  IV.  c.  15;  11 
George  IV.  &  1  William  IV.  c.  38 ;  1  William  IV. 
c.  3 ;  1  William  IV.  c.  7 ;  1  William  IV.  c.  21 ;  1 
WiUiam  IV.  c.  22 ;  1  William  IV.  c.  70 ;  1  &  2  Wil- 
liam  IV.  c.  58 ;  2  William  IV.  c.  39 ;  3  &  4  William 
IV.  c.  42 ;  3  &  4  William  IV.  c.  67 ;  6  WiUiam  IV. 
c.  62 ;  in  consequence  of  which  the  text  in  Chapter  X. 
has  been  rendered,  in  many  respects,  inapplicable, — 
but  its  inaccuracy  has  been  rectified,  and  every  infor- 
mation compiled  respectinjg  "  Civil  Process." 

The  Notes  to  Chapter  XI.  contain  an  early  history 
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PRErACE.  of  the  Courts  of  Equity;  Principles  under  which  such 
Courts  are  directed ;  Mode  in  which  a  Bill  in  Equity 
is  preferred ;  the  Form  of  making  Defence ;  Circum- 
stances under  which  an  Equitable  Jurisdiction  is  exer* 
cised  in  cases  of  Accident,  Mistake,  Fraud,  Trustees, 
Transactions  between  Attorney  and  Client,  Expectant 
Heirs,  Guardian  and  Ward,  Infants,  Injunctions, 
Account,  and  Specific  Performance  of  Agreements. 
Under  "  Statutable  Jurisdiction,"  information  will  be 
derived  respecting  Commissions  of  Review,  Bank-* 
ruptcy.  Lunatics,  Charities,  Habeas  Corpus  Act, 
Friendly  Societies,  Justices  of  the  Peace,  and  Private 
Acts  of  Parliament. 

Origin  of  Trial  by  Jury ;  Duties  of  Jurors ;  Distinc- 
tion between  Full  Proof  and  Mere  Preponderance  of 
Evidence;  Artiiicial  Evidence;  Legal  Presumptions; 
Conventional  Evidence ;  general  Restrictions  on  Jurors; 
Questions  of  Fact,  and  Conclusions  of  Law;  Demurrer 
to  Evidence ;  Moving  the  Court  for  a  New  Trial ; 
Grounds  upon  which  New  Trials  are  granted;  and 
Advantages  arising  from  the  institution  of  Juries,^—- 
have  been  comprised  in  the  Note  to  Chapter  XIII. 

The  Second  Book  of  De  Lolme  contains  a  view  of 
the  Advantages  of  the  English  Government,  and  of  the 
Rights  and  Liberties  of  the  People,  and  is  sub-divided 
into  twenty-one  chapters,  in  which  observations  have 
been  made  relative  to  the  Unity  of  the  Executive 
Power;  Advantages  resulting  from  the  Division  of  the 
Legislative  Power,  and  in  which  an  inquiry  is  made 
whether  it  would  promote  public  liberty  that  the  laws 
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should  be  enacted  by  the  votes  of  the  people  at  large;  Preface. 
Disadvantages  of  Republican  Governments;  Usefulness 
of  the  Power  of  the  Crown;  Election  of  Members  of 
Parliament;  Liberty  of  the  Press;  Right  of  Re- 
sistance; Peculiar  manner  in  which  Revolutions  have 
always  been  concluded  in  England;  Manner  after 
which  the  Laws  for  the  Liberty  of  the  Subject  are 
executed  in  England;  Essential  Differences  between 
the  English  Monarchy,  as  a  Monarchy,  and  all  those 
with  which  we  are  acquainted;  What  kind  of  Danger 
the  Right  of  Taxation  may  be  exposed  to;  and  the 
Nature  of  Divisions  that  take  place  in  England. 

The  principal  Note  appended  to  this  division  of  the 
text  is  a  Statement  of  Criminal  Offences,  and  Statutes 
under  which  they  are  punishable;  an  Analysis  of  Crimes 
committed  in  1837;  of  the  Sentences  passed;  those 
who  were  Acquitted  or  not  Prosecuted;  Number  of 
Offenders  tried  before  the  different  Courts;  Ages  of  the 
Criminals ;  Result  of  Proceedings  against  Offenders 
aged  Twelve  Years  and  under,  with  reference  to  their 
respective  Ages;  Result  of  Proceedings  against  Of- 
fenders aged  Twelve  Years  and  under,  with  reference 
to  their  Offences;  and  the  degrees  of  Instruction  which 
the  Prisoners  had  received. 

Genealogical  Tables  have  been  settled,  of  the  Saxon 
and  Danish  Kings;  Norman  Kings  of  England;  House 
of  Plantegenet;  Line  of  Lancaster;  Line  of  York; 
House  of  Tudor;  Houses  of  Stuart,  and  of  Bruns- 
wick,— ^with  an  explanatory  statement  prefixed,  of  the 
"lines  of  descent'*  and  "  contractions." 
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Preface.  The  Advertisement  of  De  Lolme,  Table  of  Contents, 
Statutes  cited,  Cases  cited.  Index,  and  Errata  et  Cor- 
rigenda (to  which,  in  cases  of  quotation,  references  are 
requested),  will  be  found  prefixed  to  the  Introduction. 

A  Synopsis  of  the  matter  contained  in  the  following 
pages,  has  been  likewise  embodied  in  the  Index,  under 
the  titles  of  "De  Lolme,"  "Introduction,"  and  "Re- 
formation." 

From  my  learned  friends  Mr.  Berrey,  Dr.  Lee,  and 
Mr.  Jebb;  and  from  the  valuable  publications  of  the 
Hon.  and  Rev.  A.  P.  Perceval,  Dr.  Short,  Mr.  Hallam, 
Dr.  Lingard,  Lord  John  Russell,  Dr.  Southey,  Mr. 
Sharon  Turner,  the  Bishop  of  Down  and  Connor,  Sir 
Henry  Ellis,  Mr.  Duffus  Hardy,  Mr.  Starkie,  Dr.  Gel- 
dart,  and  Mr.  Maddock;  assistance  has  been  derived, 
which  is  thus  publicly  acknowledged  with  sentiments 
of  gratitude  and  respect. 


Gl,  Chakcery  Lake, 
May  10,  ,1838. 


ADVERTISEMENT. 


The  Book  on  the  English  Constitution,  of  which  a  new   Dc  Lolmk. 
edition  is  here  offered  to  the  public,  was  first  written 
in  French,  and  published  in  Holland.     Several  persons 
have  asked  me  the  question,  How  I  came  to  think  of 
treating  of  such  a  subject  ?     One  of  the  first  things  in 
this  country,  that  engages  the  attention  of  a  stranger 
who  is  in  the  habit  of  observing  the  objects  before 
him,  is  the  peculiarity  of  its  government :  I  had  more- 
over been  lately  a  witness  of  the  broils  which  had  for 
some  time  prevailed  in  the  republic  in  which  I  was  born, 
and  of  the  revolution  by  which  they  were  terminated. 
Scenes  of  that  kind,  in  a  state  which,  though  small,  is 
independent,  and  contains  within  itself  the  principles 
of  its  motions,  had  naturally  given  me  some  competent 
insight  into  the  first  real  principles  of  governments : 
owing  to  this  circumstance,  and  perhaps  also  to  some 
moderate  share  of  natural  abilities,  I  was  enabled  to 
perform   the   task  I  had   undertaken  with   tolerable 
success.     I  was  twenty-seven  years  old  when  I  came 
to  this  country:  after  having  been  in  it  only  a  year,  I 
began  to  write  my  work,  which  I  published  about  nine 
months  afterwards ;  and  have  since  been  surprised  to 
find  that  I  had  committed  so  few  errors  of  a  certain 
kind :  I  certainly  was  fortunate  in  avoiding  to  enter 
deeply  into  those  articles  with  which  I  was  not  suffi- 
ciently acquainted. 

The  book  met  with  rather  a  favourable  reception  on 
the  Continent ;  several  successive  editions  having  been 

b 
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De  Lolme,  made  of  it.  And  it  also  met  here  with  approbation, 
even  from  men  of  opposite  parties:  which,  in  this 
country,  was  no  small  luck  for  a  book  on  systematical 
politics.  Allowing  that  the  arguments  had  some  con- 
nexion and  clearness,  as  well  as  novelty,  I  think  the 
work  was  of  peculiar  utility,  if  the  epoch  at  which  it 
was  published  is  considered ;  which  was,  though  with- 
out any  design  from  me,  at  the  time  when  the  disputes 
with  the  colonies  were  beginning  to  take  a  serious 
turn,  both  here  and  in  America.  A  work  which  con- 
tained a  specious,  if  not  thoroughly  true,  confutation 
of  those  political  notions,  by  the  help  of  which  a  dis- 
union of  the  empire  was  endeavoured  to  be  promoted 
(which  confutation  was  moreover  noticed  by  men  in 
the  highest  places),  should  have  procured  to  the 
author  some  sort  of  real  encouragement ;  at  least  the 
publication  of  it  should  not  have  drawn  him  into  any 
inconvenient  situation.  When  my  enlarged  English 
edition  was  ready  for  the  press,  had  I  acquainted 
ministers  that  I  was  preparing  to  boil  my  tea-kettle 
with  it,  for  want  of  being  able  conveniently  to  afford 
the  expense  of  printing  it,  I  do  not  pretend  to  say 
what  their  answer  would  have  been ;  but  I  am  firmly 
of  opinion,  that,  had  the  like  arguments  in  fitvour  of 
the  existing  government  of  this  country,  against 
republican  principles,  been  shown  to  Charles  I.,  or  his 
ministers,  at  a  certain  period  of  his  reign,  they  would 
have  very  willingly  defrayed  the  expenses  of  the  pub- 
lication. In  defect  of  encouragement  from  great  men 
(and  even  from  booksellers),  I  had  recourse  to  a  sub- 
scription ;  and  my  having  expected  any  success  from 
such  a  plan,  shows  that  my  knowledge  of  this  country 
was  at  that  time  very  incomplete*. 

*  In  I'^gard  to  two  Bub^cribera  in  porticular,  I  waa,  I  oonfeas,  aadl:f  dis- 
appointed. Thongh  all  the  booksellers  in  London  bad  at  first  refused  to 
have  anything  to  do  with  my  English  edition  (notwithstanding  the  French 
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After  mentioning*  the  advantages  "with  which  my  DeLolme. 
work  has  not  been  favoured,  it  is,  however,  just  that  I 
should  give  an  account  of  those  by  which  it  has  been 
attended.  In  the  first  place,  as  is  above  said,  men  of 
high  rank  have  condescended  to  give  their  approbation 
to  it;  and  I  take  this  opportunity  of  returning  them 
my  most  humble  acknowledgements.  In  the  second 
place,  after  the  difficulties,  by  which  the  publication  of 

voik  was  extremely  weU  known),  yet  soon  after  I  had  thought  of  the 
expedient  of  a  snbscription,  I  found  that  two  of  them,  who  are  both 
living,  had  began  a  translation,  on  the  recommendation,  as  they  told  me, 
of  a  noble  lord,  whom  they  named,  who  had,  till  a  few  yean  before,  filled 
one  of  the  highest  offices  under  the  crown.  I  paid  them  ten  pounds,  in 
order  to  engage  them  to  drop  their  undertaking,  about  which  I  understood 
thej  already  had  been  at  some  expense.  Had  the  noble  lord  in  question 
&voured  me  with  his  snbsoription,  I  would  have  celebrated  the  generosity 
and  munifk^nce  of  my  patron ;  but  as  he  did  not  think  proper  so  to  do,  I 
shall  only  observe  that  his  recommending  my  work  to  a  bookseller  cost  me 
ten  pounds. 

At  the  time  the  above  subscription  for  my  English  edition  was  adver- 
tising, a  copy  of  the  French  work  was  asked  of  me  for  a  noble  earl,  then 
invested  with  a  high  office  in  the  state;  none  being  at  that  time  to  be  found 
at  any  bookseller's  in  London.  I  gave  the  only  copy  I  had  (the  consequence 
was,  that  I  was  obliged  to  borrow  one,  to  make  my  English  edition  from) : 
and  I  added,  that  I  hoped  his  lordship  would  honour  me  with  his  subscript 
tion.  However,  my  hopes  were  here  again  confounded.  As  a  gentleman 
who  continues  to  fill  an  important  office  under  the  crown,  accidentally 
informed  me,  about  a  year  afterwards,  that  the  noble  lord  here  alluded  to 
had  lent  him  my  French  work,  I  had  no  doubt  left  that  the  copy  I  had 
delivered  had  reached  his  lordship's  hand ;  I  therefore  presumed  to  remind 
Mm,  by  a  letter,  that  the  book  in  question  had  never  been  paid  for ;  at  the 
nine  time  apologixing  for  such  liberty  from  the  circumstances  in  which  my 
late  English  edition  had  been  published,  which  did  not  allow  me  to  lose  one 
copy  I  must  do  his  lordship  (who  is  moreover  a  knight  of  the  garter)  the 
justice  to  aeknowledge,  that,  no  later  than  a  week  afterwards,  he  sent  two 
haU-crowns  for  me  to  a  bookseller's  in  Fleet-street.  A  lady  brought  them 
in  a  coach,  who  took  a  receipt  As  she  was,  by  the  bookseller's  accoimt,  a 
fine  lady,  though  not  a  peeress,  it  gave  me  much  concern  that  I  was  not 
premt  to  delivear  the  receipt  to  her  myself 

At  the  same  time  I  mention  the  noble  earl's  great  punctuality,  I  think  I 
may  be  allowed  to  say  a  word  of  my  own  merits.  I  waited,  before  I  pre- 
sumed to  trouble  his  lordship,  till  I  was  informed  that  a  pension  of  four 
thoBsaad  pounds  was  settled  upon  him  (I  could  have  wished  much  my  own 
creditors  had,  about  that  time,  shown  the  like  tenderness  to  me);  and  I 
moreover  gave  him  time  to  receive  the  first  quarter. 


XX  ADVERTISEMENT. 

Dk  Lolme.  the  book  had  been  attended  and  followed^  were  over- 
come, I  began  to  share  with  booksellers  in  the  profit 
arising  fi*om  the  sale  of  it  These  profits  I  indeed 
thought  to  be  but  scanty  and  slow :  but  then  I  con- 
sidered this  was  no  more  than  the  common  complaint 
made  by  every  trader  in  regard  to  his  gain,  as  well  as 
by  every  great  man  in  regard  to  his  emoluments  and 
his  pensions.  After  a  course  of  some  years,  the  net 
balance,  formed  by  the  profits  in  question,  amounted 
to  a  certain  sum,  proportioned  to  the  size  of  the  per- 
formance. And,  in  fine,  I  must  add,  to  the  account  of 
the  many  favours  I  have  received,  that  I  was  allowed 
to  carry  on  the  above  business  of  selling  my  book, 
without  any  objection  being  formed  against  me  from 
my  not  having  served  a  regular  apprenticeship,  and 

without  being  molested  by  the  inquisition. Several 

authors  have  chosen  to  relate,  in  writings  published 
after  death,  the  personal  advantages  by  which  their 
performances  had  been  followed:  as  for  me,  I  have 
thought  otherwise ;  and,  fearing  that  during  the  latter 
part  of  my  life  I  may  be  otherwise  engaged,  I  have 
preferred  to  write  now  the  account  of  my  successes  in 
this  country,  and  to  see  it  printed  while  I  am  yet 
living. 

I  shall  add  to  the  above  narrative  (whatever  the 
reader  may  be  pleased  to  think  of  it)  a  few  observar 
tions  of  rather  a  more  serious  kind,  for  the  sake  of 
those  persons  who,  judging  themselves  to  be  possessed 
of  abilities,  find  they  are  neglected  by  such  as  have  it 
in  their  power  to  do  them  occasional  services,  and 
suffer  themselves  to  be  mortified  by  it.  To  hope  that 
men  will  in  earnest  assist  in  setting  forth  the  mental 
qualifications  of  others,  is  an  expectation  which,  gene- 
rally speaking,  must  needs  be  disappointed.  To  pro- 
cure one's  notions  and  opinions  to  be  attended  to,  and 
approved  by  the  circles  of  one's  acquaintance,  is  the 
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uniyersal  wish  of  mankind.  To  diffuse  these  notions  De  Loi.me. 
£uther,  to  numerous  parts  of  the  public,  by  means  of 
the  press  or  by  others,  becomes  an  object  of  real 
ambition ;  nor  is  this  ambition  always  proportioned  to 
the  real  abilities  of  those  who  feel  it :  very  far  from  it. 
When  the  approbation  of  mankind  is  in  question,  all 
persons,  whatever  their  different  ranks  may  be,  con- 
sider themselves  as  being  engaged  in  the  same  career ; 
they  look  upon  themselves  as  being  candidates  for  the 
very  same  kind  of  advantage :  high  and  low,  all  are  in 
that  respect  in  a  state  of  primeval  equality;  nor  are 
those  who  are  likely  to  obtain  some  prize,  to  expect 
much  favour  from  the  others. 

This  desire  of  having  their  ideas  communicated  to, 
and  approved  by,  the  public,  was  very  prevalent  among 
the  great  men  of  the  Roman  commonwealth,  and 
afterwards  with  the  Roman  emperors;  however  imper- 
fect the  means  of  obtaining  those  ends  might  be  in 
those  days  compared  with  those  which  are  used  in  ours. 
The  same  desire  has  been  equally  remarkable  among 
modem  European  kings,  not  to  speak  of  other  parts  of 
the  world ;  and  a  long  catalogue  of  royal  authors  may 
be  produced.  Ministers,  especially  after  having  lost 
their  places,  have  shown  no  less  inclination  than  their 
masters,  to  convince  mankind  of  the  reality  of  their 
knowledge.  Noble  persons,  of  all  denominations,  have 
increased  the  catalogue.  And,  to  speak  of  the  country 
in  which  we  are,  there  is,  it  seems,  no  good  reason  to 
make  any  exception  in  regard  to  it ;  and  great  men  in 
it,  or  in  general  those  who  are  at  the  head  of  the 
people,  are,  we  find,  sufficiently  anxious  about  the 
success  of  their  speeches,  or  of  the  printed  performances 
which  they  sometimes  condescend  to  lay  before  the 
public :  nor  has  it  been  every  great  man,  wishing  that 
a  compliment  may  be  paid  to  his  personal  knowledge, 
that  has  ventured  to  give  such  lasting  specimens. 


XXli  ADVERTISEMENT. 

D«  LoLMB.       Several  additions  were  made  to  this  work  at   the 
time  I  gave  the  first  English  edition  of  it.     Besides  a 
more  accurate  division  of  the  chapters,  several  new 
notes  and  paragraphs  were  inserted  in  it ;  for  instance, 
in  the  11th  chapter  of  the  2d  Book:  and  three  new 
chapters,  the  15th,  16th,  and  17th,  amounting  to  about 
ninety  pages,  were  added  to  the  same  book.     These 
three  additional  chapters,  never  having  been  written 
by  me  in  French,  were  inserted  in  the  third  edition 
made  at  Amsterdam,  translated  by  a  person  whom  the 
Dutch   bookseller  employed  for  that  purpose:  as  I 
never  had  an  opportunity  to  peruse  a  copy  of  that 
edition,  I  cannot  say  how  well  the  translator  performed 
his  task.     Having  now  parted  with  the  copy-right  of 
the  book,  I  have  farther  added  four  new  chapters  to  it 
(10,  11,  B.  I. ;  19,  20,  B.  II.)  by  way  of  taking  a  final 
leave  of  it ;  and  in  order  the  more  completely  to  effect 
this,  I  may  perhaps  give,  in  a  few  months,  a  French 
edition  of  the  same  (which  I  cannot  tell  why  I  have 
not  done  sooner),  in  which  all  the  above-mentioned 
additions,  translated  by  myself,  shall  be  inserted. 

In  one  of  the  former  additional  chapters  (the  17th, 
B.  II.)  mention  is  made  of  a  peculiar  circumstance 
attendhig  the  English  government,  considered  as  a 
monarchy,  which  is,  the  solidity  of  the  power  of  the 
crown.  As  one  proof  of  this  peculiar  solidity,  it  is 
remarked,  in  that  chapter,  that  all  the  monarchs  who 
ever  existed,  in  any  part  of  the  world,  were  never  able 
to  maintain  their  ground  against  certain  powerful 
subjects  (or  a  combination  of  them)  without  the  assis- 
tance of  regular  forces  at  their  constant  command ; 
whereas  it  is  evident  that  the  power  of  the  crown,  in 
England,  is  not  at  this  day  supported  by  such  means ; 
nor  even  had  the  English  kings  a  guard  of  more  than 
a  few  scores  of  men,  when  their  power,  and  the  exer- 
tions they  at  times  made  of  it,  were  equal  to  what  has 
ever  been  related  of  the  most  absolute  Roman  emperors. 
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The  cause  of  this  peculiarity  in  the  English  govern-  Pg  Lqlmb/ 
ment,  is  said,  in  the  same  chapter,  to  lie  in  the  circum* 
stance  of  the  great  or  powerful  men*  in  England, 
being  divided  into  two  distinct  assemblies,  and|  at  the 
same  time,  in  the  principles  on  which  such  a  division 
is  formed.  To  attempt  to  give  a  demonstration  of  this 
assertion  otherwise  than  by  facts  (as  is  done  in  the 
cha)>ter  here  alluded  to,)  would  lead  into  difficulties 
which  the  reader  is  little  aware  of  In  general,  the 
science  of  politics,  considered  as  an  esact  sdencei-^tlmt 
is  to  say,  as  a  science  capable  of  actual  demonstration,-^ 
is  infinitely  deeper  than  the  reader  suspects.  The 
knowledge  of  man,  on  which  such  a  science,  witli  its 
preliminary  euriams  and  definitions  is  to  be  grounded, 
has  hitherto  remained  surprisingly  imperfect:  as  one 
instance  how  little  man  is  known  to  himself,  it  might 
be  mentioned  that  no  tolerable  explanation  of  that 
continual  human  phenomenon,  laughter,  has  been  yet 
given;  and  the  powerful  complicate  sensation  which 
each  sex  produces  in  th^  other,  still  remains  an  equally 
inexplicable  mystery. 

To  conclude  the  above  digression  (which  may  do 
very  well  for  a  preface),  I  shall  only  add,  that  those 
speculators  who  will  amuse  themselves  in  seeking  for 
the  demonstration  of  the  political  theorem  above  ex- 
pressed, will  thereby  be  led  through  a  field  of  observa- 
tions, which  they  will  at  first  little  expect ;  and  in  their 
way  towards  attaining  such  demonstration,  will  find 
the  science,  commonly  called  metaphysics,  to  be  at 
best  but  a  very  superficial  one,  and  that  the  mathe- 
matics, or  at  least  the  mathematical  reasonings  hitherto 
used  by  men,  are  not  so  completely  free  from  error  as 
has  been  thought*. 

*  Certain  errors  that  are  not  discovered,  are,  in  several  casee,  compen- 
sated hy  others,  which  are  equally  unperceived. 
Continuing  to  avail  myself  of  the  indulgence  an  author  has  a  right  to 


XXIV  ADVERTISEMENT, 

De  Lolmk,  Out  of  the  four  chapters  added  to  the  present  edition, 
two  (the  10th  and  11th,  B.  I.)  contain,  among  other 
things,  a  few  strictures  on  the  Courts  of  Equity;  in 
which  I  wish  it  may  be  found  I  have  not  been  mistaken; 
of  the  two  others,  one  (19th,  B.  II.)  contains  a  few 
observations  on  the  attempts  that  may,  in  different 
circumstances,  be  made,  to  set  new  limits  to  the  autho- 
rity of  the  crown;  and,  in  the  20th  a  few  general 
thoughts  are  introduced  on  the  right  of  taxation,  and 
on  the  claim  of  the  American  colonies  in  that  respect. 
Any  farther  observations  I  may  make  on  the  English 
government,  such  as  comparing  it  with  the  other 
governments  of  Europe,  and  examining  what  difference 
in  the  manners  of  the  inhabitants  of  this  country  may 
have  resulted  from  it,  must  come  in  a  new  work,  if  I 
ever  undertake  to  treat  these  subjects.  In  regard  to 
the  American  disputes,  what  I  may  hereafter  write  on 
that  account  will  be  introduced  in  a  work  which  I 
may  at  some  future  time  publish,  under  the  title  of 
Histoire  de  George  Trots^  jRoi  d'Angleterre^  or,  perhaps, 
of  Histoire  (TAtigleterrey  depuis  VAnnee  1765  (that  in 
which  the  American  stamp-duty  was  laid)  JTisques  a 
VAnnee  178 — y  meaning  that  in  which  an  end  shall  be 
put  to  the  present  contest*. 

J.  L.  De  Lolme. 
Number y  1781. 

claim  in  a  prefiice»  I  shaU  mention,  as  a  farther  explanation  of  the  pecu- 
liarity in  the  English  government  above  alluded  to,  and  which  is  again 
touched  upon  in  the  postscript  to  this  advertisement,  that  a  government 
may  be  considered  as  a  great  haUet  or  dance,  in  which,  as  in  other  ballets^ 
eveiy  thing  depends  on  the  disposition  of  the  figures. 

*  A  certain  book»  written  in  French,  on  the  subject  of  the  American 
dispute,  was,  I  have  been  told,  lately  attributed  to  me,  in  which  I  had  no 
share. 
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POSTSCRIPT. 

Notwithstanding  the  intention  above  expressed,  of  de  lolme. 

making  no  additions  to  the  present  work,  I  have  found 

it  necessary,  in  this  new  edition,  to  render  somewhat 

more  complete  the  17th  chapter,   Book  II.,  On  the 

peculiar  foundaJAons   of  the  English  monarchy   as  a 

monarchy ;  as  I  found  its  tendency  not  to  be  very  well 

understood ;  and,  in  fact,  that  chapter  contained  little 

more  than  hints  on  the  subject  mentioned  in  it :  the 

task,  in  the  course  of  writing,  has  increased  beyond 

my  expectation,  and  has  swelled  the  chapter  to  about 

sixty  pages  above  what  it  was  in  the  former  edition,  so 

as  almost  to  make  it  a  kind  of  separate  book  of  itself. 

The  reader  will  now  find,  that,  in  several  remarkable 

new  instances,  it  proves  the  fact  of  the  peculiar  stability 

of  the   executive  power  of  the  British   crown,  and 

exhibits   a  much  more  complete   delineation  of  the 

advantages  that  result  from  that  stability  in  favour  of 

public  liberty. 

These  advantages  may  be  enumerated  in  the  follow- 
ing order : — ^I.  The  numerous  restraints  the  governing 
authority  is  able  to  bear,  and  the  extensive  freedom  it 
can  afford  to  allow  the  subject,  at  its  own  expense : 
n.  The  liberty  of  speaking  and  writing,  carried  to  the 
great  extent  it  is  in  England:  III.  The  unbounded 
freedom  of  the  debates  in  the  legislature:  IV.  The 
power  to  bear  the  constant  union  of  all  orders  of  subjects 
against  its  prerogatives:  V.  The  freedom  allowed  to 
all  individuals  to  take  an  active  part  in  government 
concerns :  VI.  The  strict  impartialitjr  with  which  jus- 
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De  Lolme.  tice  is  dealt  to  all  subjects,  without  any  respect  what- 
ever of  persons :  VII.  The  lenity  of  the  criminal  law, 
both  in  regard  to  the  mildness  of  punishments,  and 
the  frequent  remission  of  them:  VIII.  The  strict 
compliance  of  the  governing  authority  with  the  letter 
of  the  law :  IX.  The  needlessness  of  an  armed  force  to 
support  itself  by,  and,  as  a  consequence,  the  singular 
subjection  of  the  military  to  the  civil  power. 

The  above-mentioned  advantages  are  peculiar  to  the 
English  government.  To  attempt  to  imitate  them,  or 
transfer  them  to  other  countries,  with  that  degree  of 
extent  to  which  they  are  carried  in  England,  without 
at  the  same  time  transferring  the  whole  order  and  con- 
junction of  circumstances  in  the  English  government, 
would  prove  unsuccessful  attempts.  Several  articles 
of  English  liberty  already  appear  impracticable  to  be 
preserved  in  the  new  American  commonwealths.  The 
Irish  nation  have  of  late  succeeded  in  imitating  several 
very  important  regulations  in  the  English  government, 
and  are  very  desirous  to  render  the  assimilation  com- 
plete ;  yet,  it  is  possible,  they  will  find  many  incon- 
veniences arise  from  their  endeavours,  which  do  not 
take  place  in  England,  notwithstanding  the  very  great 
general  similarity  of  circumstances  in  the  two  king- 
doms in  many  respects ;  and  even  also,  we  might  add, 
notwithstanding  the  respectable  power  and  weight  the 
crown  derives  from  its  British  dominions,  both  for 
defending  its  prerogative  in  Ireland,  and  preventing 
anarchy:  I  say,  the  similarity  in  mwMf  respects  between 
the  two  kingdoms ;  for  this  resemblance  may,  perhaps, 
fail  in  regard  to  some  important  points :  however,  this 
is  a  subject  about  which  I  shall  not  attempt  to  say 
anything,  not  having  the  necessary  information. 

The  last  chapter  in  the  work,  concerning  the  nature 
of  the  divisions  thai  tcJce  place  in  this  countfy^  I  have 
left  in  every  English  edition  as  I  wrote  it  at  first  in 
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debates  in  parliament,  mentioned  in  that  chapter,  I 

cannot  well  say  more  at  present  than  I  did  at  that 

time,  as  I  never  had  an  opportunity  to  hear  the  debates 

in  either  house.     In  regard  to  the  divisions  in  general 

to  which  the  spirit  of  party  gives  rise,  I  did  perhaps 

the  bulk  of  the  people  somewhat  more  honour  than 

they  really  deserve,  when  I  represented  them  as  beis^ 

firee  from  any  violent  dispositions  in  that  respect :  I 

have  sinee  found,  that»  like  the  bulk  of  mankind  in  all 

countries,  they  suffer  themselves  to  be  influenced  by  . 

vehement  prepossessions  for  this  or  that  side  of  public 

questionsi  commonly  in  proportion  as  their  knowledge 

of  the  subject  is  imperfect.     It  is,  however,  a  £Eict,  that 

political  prepossessions  and  party  spirit  are  not  produc- 

tive,  in  this  country,  of  those  dangerous  consequences 

which  might  be  feared  from  the  warmth  with  which 

they  are  sometimes  manifested.     But  this  subject,  or 

in  general  the  subjects  of  the  political  quan*els  and 

divisions  in  this  country,  is  not  an  article  one  may 

venture  to  meddle  with  in  a  single  chapter ;  I  have, 

therefore,  let  this  subsist,  without  touching  it. 

I  shall,  however,  observe,  before  I  conclude,  that  an 
accidental  circumstance  in  the  English  government 
prevents  the  party  spirit,  by  which  the  public  are 
usually  influenced,  from  •  producing  those  lasting  and 
rancorous  divisions  in  the  community  which  have 
pestered  so  many  other  free  states,  making  of  the 
same  nation,  as  it  were,  two  distinct  people,  in  a  kind 
of  constant  warfare  with  each  other.  The  circumstance 
I  mean  is,  the  frequent  reconciliations  (commonly  to 
quarrel  again  afterward)  that  take  place  between  the 
leaders  of  parties,  by  which  the  most  violent  and 
ignorant  class  of  their  partisans  are  bewildered,  and 
made  to  lose  the  scent.  By  the  frequent  coalitions 
between  Whig  and  Tory  leaders,  even  that  party  dis- 
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De  Lolhe.  tinction,  the  most  famous  in  the  English  history,  has 
now  become  useless:  the  meaning  of  the  words  has 
thereby  been  rendered  so  perplexed  that  nobody  can 
any  longer  give  a  tolerable  definition  of  them ;  and 
those  persons  who  now  and  then  aim  at  gaining  popu- 
larity by  claiming  the  merit  of  belonging  to  either 
party,  are  scarcely  understood.  The  late  coalitwn  be- 
tween two  certain  leaders  has  done  away,  and  prevented 
from  settling,  that  violent  party  spirit  to  which  the 
administration  of  Lord  Bute  had  given  rise,  and  which 
the  American  disputes  had  carried  still  farther.  Though 
this  coalition  has  met  with  much  obloquy,  I  take  the 
liberty  to  rank  myself  in  the  number  of  its  advocates, 

so  far  as  the  circumstance  here  mentioned. 

«» 

J.  L.  De  Lolme. 

3Iay,  1784. 
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Of  a  girl  under  sixteen  vean  of  age,  1112 
I>eco^ng,  enticing,  or  detaining  omldren,  1078 

ABJURATION,  oath  of,  193—196,  290,  293,  427,  444,  (Note  63)  446,  473, 
573,604 
Dispeiued  with  in  England  and  Wales  by  5  &  6  William  lY.  c.  36,  6 
Must  be  taken  by  Protestants  in  Ireland,  548 

ABOBTION,  administering  medicine,  &c.,  to  procure  the  miflcarriage  of  a 
woman  with  child,  1036 
Using  instmmenta  to  procure  miscarriage,  1036 

ACCIDENT— w<fo  Equity 

ACCUSING,  or  threatening  to  accuse,  a  man  of  an  infamoaa  crime,  with 
intent  to  extort  money,  1036,  1049 

ACTION — vide  Eaunv— Procbsb 

ADDITION,  of  defendant,  how  described  in  civil  process,  702,  703,  712—715 

ADJOURNMENT,  of  nomination  or  poll  in  cases  of  riot,  656 
Of  county  court  and  place  of  election,  550,  551 

ADMISSION  OF  FREEMEN— «l<i0  Municipal  iNSTrrunoNS 

AFFIRMATION,  the  solemn  affirmation  and  declaration  of  Quakers  to  be 
accepted  instead  of  an  oath,  548 

AFFRAY— irid^  Riots 

Not  assisting  in  the  suppression  of,  1103 
Dl^ga],  eauHing  an,  1103 

AGENT,  applying  to  his  own  use  money  or  securities  intrusted  to  him  for  a 
spedfiepnipose,  1083 
Conrerting  to  his  own  use  any  chattel,  security,  or  power  of  attorney, 
intrusted  to  him  for  safe  custody,  or  for  any  special  purpose,  1083, 
1084 
Pledging  goods  of  his  principal  intrusted  to  him  for  sale,  1088,  1084 

AGENTS,  and  others  employed  at  parliamentary  elections,  disqualified  from 
voting,  547 
Bribery  by,  651—556 

AGGREGATE    BODIES  — vt^i^    Boroughs— Lbgislativb   Asctmblim— 
MuinciFAL  IifmrunoNS 

ALDERMAN — vide  Municipal  Institutions 

Title  of,  under  the  Saxons,  was  personal,  13 

Local  diTisions  of  slures  and  boroughs  were  presided  OTor  by  the  '^  ealdor- 
mao,*'  15 

ALFRED,  accession  of,  to  the  throne,  8 
Collection  of  Saxon  laws  by,  17;  18 

Principle  under  which  Alfred  acted,  in  his  legislative  capacity,  was  to 
respect  established  authority,  18 

ALIENS,  excluded  from  the  enjoyment  of  either  civil  or  mititaiy  employ- 
ments, 474 
Incapacities  of,  from  exercising  the  elective  franchise,  546 
Disqualificationa  of,  from  being  members  of  paiUament,  621 
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Ikdex.        allegiance,  posseflsion  of  the  throne  gives  a  gnfficient  title  to  the  sab- 
1—  ject's,  and  justifies  resistance  to  those  who  may  claim  a  superior  right, 

156 
Limitation  on  the  crime  of  treason,  111 
No  power  in  England  has  a  coercive  power  over  the  person  of  the  king 

(Note  7),  420 
Circumstances  under  which  the  subject  is  justified  in  renouncing,  468 
Subject  absolved  from,  to  a  Roman  Catholic  sovereign,  473 
Oath  of,  dispensed  with  in  England  and  Wales,  by  6  &  6  William  IV. 

c.  36,— but  still  to  be  taken  by  Protestants  in  Scotland  and  Ireland,  548 
Endeavouring  to  seduce  any  subject  from,  1035,  1067,  1109 — 1112 

ALMS,  receipt  of,  creates  a  disqualification  from  exercising  the  parliamentary 
elective  franchise  in  boroughs,  546 

AMERICA,  in  republican,  liberty  is  the  theory,  and  slaveiy  the  practice,  366 
Claim  of  the  colonies  of,  of  voting  supplies  to  the  crown  would,  if 

obtained,  have  been  hurtful  to  the  English  constitution,  1020,  1021 
Those  who  were  the  advocates  of  American  independence,  were  the 

most  sanguine  of  the  future  wealth  and  greatness  of  that  countiy, 

1023 
Policy  which  ought  to  have  been  pursued  by  England,  respecting  the 

colonies  of,  (Notef),  1023,  1024 

AMMUNITION— wAr  Stores 

ANATOMY,  ofifending  against  the  laws  for  regulating  schools  of,  1125 

ANCHORS,  punishment  for  unlawful  possession  of,  1085 

ANCIENT  DEMESNE,  tenants  in,  temp.  William  I.,  25 
Parliamentary  rights  of  tenants  of,  643 

ANCIENT    RIGHTS— vMfe  Borouohs— -Lkgislativb  Assbmblos— Muni- 
aPAL  Institutions 
Voters  in  respect  of,  in  cities  and  boroughs,  protected  by  2  William  IV. 
c.  45,  p.  645 

ANIMAL,  punishment  for  an  unnatural  offence  committed  with,  1033 
UnUwful  hunting  or  kiUing  of,  1074,  1076,  1089 

ANNUITIES,  forging  transfer  of  interest  m,  1045,  1046,  1069 

APPEAL,  House  of  Lords  have  an  ultimate  jurisdiction  in  cases  of,  from 
the  courts  below,  447 
Abolition  of,  in  cases  of  murder,  treason,  or  other  offences,  602 

APPRENTICE— uidtf  Municipal  Instptutions 

ARCHITECT,  appointed  by  the  Lord-Lieutenant  of  Ireland,  to  superintend 
the  execution  of  pubUc  works,  disqualified  from  parliament,  625 

ARMS,  unlawful  drilling  to  the  use  of,  1115 

ARMY,  ori^  of  the  standing,  422 

Restrictions  on  the  powers  of  tlie  crown,  respecting  maintenance  of,  486, 

487,  602,  603 
Is  not,  in  England,  the  means  of  supporting  the  authority  of  the  crown, 

970,  972 
Inefficacyof,  to  James  II.,  459 — 470 
When  the  sovereign  looks  to  the  military  for  the  security  of  his  penon 

and  authority,  the  same  military  laws  by  which  the  army  b  kept 

together,  must  be  extended  over  the  whole  nation,  972 
Expenses  of,  during  1837,  pp.  679,  583,  585 

ARRAIGNMENT  of  Prisoners,  776 

ARREST— wVfe  Process 

Ancient  method  of,  in  civil  causes,  by  the  English  laws,  681—683,  686 
Alterations  in  the  English  law,  700,  716 
By  the  Roman  law,  683—685 

ARSON,  punishment  for  the  commission  of,  1033,  1034,  1036 
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ASSAULT,  vpou  a  magistniey  officer,  or  other  penon,  on  acoount  of  the        Tvdex. 

cxieraee  of  his  duty  in  preserving  wreck,  1986  . 

With  intent  to  commit  felony,  1034,  1036 

Peace  or  zeTenne  officen^  or  persons  acting  in  their  aid,  1035, 1036, 1088, 

1116 
To  preirent  apprehension  or  detainer,  1035, 1064, 1065, 1070, 1071, 1080, 

1109,  1115 
In  puzsoanoe  of  a  coDflpincy  to  raise  wages,  1115 
Deerkeepers  or  gamekeepers,  1089, 1090 
Officezs  of  the  enstoms,  1035,  1036,  1065,  1066,  1086,  1115 
With  intent  to  roh^  1036, 1080,  1081 

ASSAT-MARKS,  panishment  for  counterfeiting,  1041, 1055, 1065, 1072,  1081 

ASSEMBLY — otdir  PopuLAa  AssiiiBLins 

ASSESSED  TAXES,  dedarin^  any  matter  or  thing  which  shall  be  fUse  or 
untnie,  in  any  declaration  required  by  50  George  III.  c.  105,  p.  1093 
Hnst  be  paid  by  parliamentary  electors  in  boroughs,  544 

ASSIGNEES,  fraudulent  misapplication  of  moneys  by,  1083 
Of  leasehold  estates  may  vote  for  counties,  543 
Under4essees  of,  may  rote  in  counties,  if  in  occupation,  543 

ASSIGNMENT— «ulr  Bankrupt 

ATHELSTANE,  accession  of,  to  the  prejudice  of  his  legitimate  brothers,  8 

ATHENS,  arbitrary  proceedings  of  its  magistrates,  858 

ATTAINDER,  prosecutions  by  bills  of,  164,  167,  168,  401 

Ineligibility  from  parliament  by  reason  of,  for  treason  or  felony,  628,  629 

ATTORNEYS--eulf  Equity— Pkocsss  (Civil) 

Employed  and  paid  by  parliamentary  candidates,  cannot  Tote  at  eleo- 
^ons,  547 

AULA  REGIS,  component  members  of,  28,  29,  111,  500,  501 
Common  Pless,  dismembered  from,  636 
King's  Bench  may  be  considered  as  the  remains  of,  637 

BAHAMA  ISLES,  governors  of,  ineligible  for  parliament,  623,  624 

BAIL— fwiff  Habs^  Corpus 

BANK  OF  ENGLAND,  goTemor  and  officers  of,  eligible  for  parliament,  625 

BANKER,  applying  to  his  own  use  money  or  securities  intrusted  to  him  for  a 
ip«ciiic  purpose,  1083 
Converting  to  his  own  use  any  chattel,  security,  or  power  of  attorney, 
intrusted  to  him  for  safe  custody,  or  for  any  special  purpose,  1083, 1084 

BANK  NOTES,  &c,  forgery  of,  1041—1043 

Having  in  possession,  p^>er  or  plates  of  forged,  1055, 1056, 1058 

BANKRUPT,  member  of  parliament  becoming,  certificate  of,  542 
Notice  in  Gazette  of  a  member  having  become,  542 
Being  declared  a,  and  not  surrendering  to  the  commissioners,  1039 

BARGE,  stealing  from,  in  port,  or  in  a  river  or  canal,  1054 

Catting  or  damaging  any  rope  of,  &c,  with  intent  to  steal,  1064 

BARONS-vMir  PiBBS 

Of  France,  were  originally,  in  a  great  measure,  independent  of  the 

crown,  498,  499 
Not  so  in  England,  but  united  in  a  common  cause  with  the  people, 

19—43,  50—54,  67—69,  98,  99,  119,  490—504,  900,  977 

BARRISTERS,  when  inc^uuntated  from  pariiament,  621 

BASTARD,  conoeafanent  of  the  birth  of,  1117 

BENEFICE — mde  Rbpokmation — Rbvxnubs  (Ecclssiastical) 

PaiUamentary  exoeptions  in  favour  of,  in  the  elective  franchise,  544 

BIGAMY^  panishment  for,  1078 

e 
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Index.        CHANCERY,  COURT  OF-v«fo  Equity 

-^ —    CHAPELS— iwfc  S>cRiLioB 

CHARACTER,  neceaeity  of  acquiring  a  good,  under  the  Saxon  institationB,  17 
CHARLES  I.  vide  Db  Lolmb— Introduction 
Reign  of,  366—413,  522—626 

Characters  of  the  king  and  commons,  316  ,.,•,.        .*i.  :„  j^ 

T^l^'B  manners  not  good;  he  spoke  and  behaved  to  Uidies  witii  mde- 

cency  in  public,  (Note  2,)  367  .  •♦•^^Uf.  hm 

Nation  divided  into  two  parties,  of  courtiers  and  oppositionists,  366 

Character  of  Charles  L,  367,  377,  378, 403 

Unconstitutional  proceedings  of  the  commons,  367  .  ^  k« 

He  who  makes  the  most  extensive  professions,  is  falsely  conceived  by 

the  unreflecting  portion  of  mankmd  to  be  their  best  fnend,  (Note  4,) 

367  807  808 
Constitution  destroyed  by  a  faction,  who  despised  equity,  law,  and 

*     „4?  jm,     Q/S7 

Opinion  of  Mrs.  Hutchinson  respecting  tiie  state  of  parties,  in  1647, 

(Note  3,)  367  „^„  ,^ 

Proeeedingt  of  the  First  Parliamenty  368,  369 
Bad  feeling  of  the  commons  towards  the  king,  368 
Issue  of  privy  seals,  369 
7%«  PaWta»i«n<  q/"  1626,  pp.  369— 372 
Members  of  the  opposition  nominated  as  sheriffs,  369 
Policy  of  the  preceding  parliament  pursued,  369 
Impeachment  of  Buckingham,  369,  370 
Insults  offered  to  the  commons  by  the  king,  370 
Imprisonment  of  members,  370  ,       -        .       .  * 

Resolutions  of  the  lords  on  their  personal  freedom  from  imprisonment, 

370  371 
The  commons  tiireatened  by  the  kmg,  tiiat  he  should  be  obliged  to  try 

«  new  counsels,"  371,  372 
Measures  of  the  court  justified  parhamentary  opposition,  372 
Tyrannical  conduct  of  the  commons,  372 
Impolicy  of  dissolvLog  parliament,  372 
Illegal  TaxaHon,  373—376 
Despotic  policy  of  the  king^  373 
Composition  with  the  Roman  Catholics,  373 
Exaction  of  loans  and  benevolences,  373 
*'  Act  of  Council"  ordering  a  general  loan,  373 
Injunctions  issued  to  the  comnussioners,  373,  374 
Doctrine  of  passive  obedience,  374 
National  reluctance  from  arbitrary  taxation,  374 
Suspension  of  the  writ  of  habeas  corpus,  374 
The  judicial  bench  tampered  with  by  the  executive,  374,  376 
Parliament  qf  1628,  pp.  376—379 
The  court  in  a  minority,  376 
Indiscreet  language  of  the  king  to  the  commons,  375 
The  commons  bound  to  watch  the  measures  of  the  executive,  376 
Acts  of  power  may  casually  be  exercised,  and  yet  liberty  exist,  376 
Complaint  of  grievances,  376,  377 
Petition  of  Right  (Stat.  3  Charles  I.  c.  1),  377,  624 
Hypocritical  and  despotic  character  of  Charles  iUustrated,  377,  378 
Reliance  could  not  be  placed  on  the  honour  of  the  king,  378         ^      ^ 
Remonstrance  of  the  commons,  as  to  the  violations  of  the  consUtutioiii 

378 

Prerogative  of  parliament,  379 

The  ParliamerU  cf  1629,  p.  379 

Officers  of  the  customs,  &c,  summoned  before  tiie  house,  379 

Levies  of  tonnage  and  poundage  declared  by  the  commons  to  be  illml,  379 

Declaration  qf  the  King  to  govern  without  Parlioments,  and.  other  Vh» 

eonetUutional  Proceedings,  380,  382 
Determination  of  Charles  to  govern  the  country  without  pariianwnt^  380 
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Committal  of  the  members  of  the  oppositioD,  380  ^      '   ' 

Despotic  measures  of  the  king,  and  perversion  of  justice,  380,  381 

Unconstitutional  taxation,  381 

Composition  with  recusants,  381,  382 

Gnuit  of  monopolies,  382 

Proclamations  interfering  with  the  rights  of  persons  and  property,  382 

Court  rfSiar  Chamber^  382—385 

No  person  should  be  deprived  of  his  honour  or  property,  until  after  an 

impartial  investigation,  382,  383 
Court  of  Star  Chamber  encroaches  on  the  jurisdiction  of  the  other 

courts,  383 
Its  mode  of  process,  383 

Criminaljunsdiction  exercised  with  severity  and  iniquity,  383,  384 
Case  of  Frynne,  384 
Case  of  Leighton,  884 
Fines  impoMd  by  the  Star  Chamber,  384 
Cases  of  the  bishop  of  Lincoln  and  Osbaldiston,  384,  385 
City  of  London  fined  70,000/.,  the  king  having  solicited  the  judges  to 

give  an  award  in  his  favour,  385 
lUegai  Ttucatum^Cate  qf  Hampden,  385—388 
Payment  of  ship  money  enforced  by  distress,  385 
Extra-judicial  opinion  of  the  judges  on  the  absolute  nature  of  the  pre- 
rogative, 385,  386 
Illegal  taxation  resisted  by  Chambers,  386 
Question  for  judicial  determmation  in  the  case  of  Hampden,  386 
Belianee  placed  on  the  intrinsic  authori^  of  the  crown,  386,  387 
Judgments  of  Mr.  Justice  Vernon  and  Chief  Justice  Finch,  387 
Keasims  of  state  supported  as  elements  of  law,  by  the  judicial  bench,  387  • 
National  indication  excited  at  the  conduct  of  the  judges,  388 
Invasions  on  uberty  had  become  as  avowed  as  they  were  profligate,  388 
7%e  Fini  Parliament  in  1640,  pp.  388—390 
Causes  which  induced  the  summons  of  a  parliament,  388 
Redress  of  national  grievances,  388 
Innovations  in  religion,  388,  389 
Invasions  of  private  property,  380 
Breaches  of  the  privilege  of  parliament,  389 
The  erown  offers  to  abolish  ship  money,  389 
Members  of  the  commons  committed,  98i) 

Charies  issues  an  explanatory  declaration  of  his  conduct,  389,  390 
Aet9  <if  the  C&nvceation,  390 
Enaetanent  of  canons.  390 
Ko  person  who  had  conscientiously  entered  into  the  ministry  could 

object  to  the  «/  eelera  oath,  390 
Members  of  the  convocation  insulted,  390 
/nvotton  bp  the  Sootij  and  the  Council  at  York,  391 
Illegal  expedients  for  pecuniary  resources,  391 
The  king  advised  to  summon  a  parliament,  391 
The  Long  Parliament,  391—413 
Existence  of  grievances  which  needed  redress,  891,  892 
Bomblics  have  erer  been  raised  on  the  ruins  of  monarchy,  nnder  pro- 

uasionB  of  extreme  loyalty,  392 
Character  of  the  commons,  as  described  by  Mr.  Denzil  Hollis,  392 
The  best  principles  for  the  destruction  of  monarchy,  392 
Inmeaehment  of  Strafford,  392,  393 
Triennial  BUI  (Stat  16  Charies  L  c  1),  393 
Beneficial  laws  and  redress  of  grievances,  393,  394 
Declaration  relative  to  impressment,  394 
Improper  interference  of  the  king  in  pariiamentary  debates,  394 
Pumshment  of  judicial  and  ministerial  officers,  394 
Ecclesiastical  canons  to  be  confirmed  by  pariiament,  394 
The  commons  rendered  incapable  of  disBolationi  i^iless  irith  their  own 
consent,  995 
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IxDEX.         CHARLES  J.—eaniinued. 
'  Insincerity  of  the  crown,  396 

Modes  in  which  factious  minorities  attain  their  objeets,  395,  396 

Heligioua  Cant  <jf  the  Commons,  396,  624 

Treatment  of  the  episcopal  clergy,  396 

Court  of  ecclesiastical  inquisition,  396,  397 

The  Sabbatarian  controversy,  397 

Designations  of  "  Sabbath,"  "  Sunday,"  and  «  Lord's  Day,"  897 

Commencement  and  duration  of  Sunday,  397 

Observaiice  of  Sunday,  397 

Amusements  reprobated,  897 

Recreations  permitted  and  exercised,  397 

Intolerance  of  religious  sectaries,  3979  ^^^ 

The  Book  of  Sports,  398 

Schisms  among  the  clergy,  398 

Principles  of  the  Anglican  Church,  relative  to  the  instltutien  of  Sun- 
day, 398 

Persecution  of  the  Roman  Catholics,  398 

Popular  efforts  to  arrive  at  the  highest  pitch  of  saintahip  and  poKftBction, 
399 

'^  Independents  "  reject  all  ecclesiastical  establishments,  399 

''  Presbyterians  *'  reject  the  authority  of  prelates,  399 

Doctrines  of  the  dissenters  arrive  at  the  height  of  extravagance  and 
fanaticism,  400 

Dissenters  coincided  in  the  persecution  of  papacy,  400 

Political  systems  of  dissenters  kept  pace  with  their  religious  systems,  400 

Impeachment  of  Strafford,  400,  401 

Disgraceful  examination  of  privy  councilloMy  401 

Bill  of  attainder  against  Strafford,  401 

Argument  of  the  solicitor-genend  in  support  of  Str«0brd*8  attainder,  401 

Intimidation  of  the  lords,  401,  402 

A  faction  is  contemptible  when  opposed  with  vigour,  but  becomes  for- 
midable if  not  fearlessly  resisted,  402 

Intimidation  of  the  king  by  the  commons,  402,  403 

Execution  of  Strafford,  403 

Illustration  of  the  selfish  character  of  Charies  I.,  403 

Attempts  by  the  commons  to  assume  the  executive  power,  403,  625 

Offensive  and  defensive  preparations  by  the  conunons,  403 

The  remonstrance  intitled  an  "  Appeal  to  the  People,"  403,  404 

Persecution  of  the  bishops,  404 

Anxiety  of  the  commons  to  destroy  the  House  of  Lords,  404 

Exemplifications  of  "  Privilege  of  Parliament,"  as  entertainsd  by  the 
commons,  404,  405 

Seditious  Petitions  to  Parliament,  405 

From  the  city  apprentices,  porters,  and  beggars,  405 

Pitiable  situation  of  several  thousands  of  females,  405 

Modes  in  which  Pym  acquired  his  political  power,  405,  406 

Petitions  favourable  to  church  and  monarchy  rejected,  406 

Reftorts  of  insurrections,  invasions,  and  conspiracies,  406 

The  rank  and  intelligence  of  the  country  intimidated,  406,  407 

Impeachment  of  the  Bishops,  407 

The  bishops  would  not  condescend  to  blow  the  trumpet  of  rebellion,  407 

Indulgence  for  tender  consciences,  407 

Heresies  punishable  with  death,  407 

Improper  treatment  of  the  Anglican  clergy,  407 

"  Benefits  "  which  arose  from  the  aboution  of  episcopal  jorisdiction, 

408,  409 
No  sentiment,  save  that  of  the  **  meanest  of  the  mean,"  ever  found 

refuge  in  the  breasts  of  puritanical  ministers,  408 
Puritanical  Christian  charity,  409 
Under  the  puritans,  controversy  and  intrigue  usniped  the  plaoe  of  pure 

religion,  409 
Treasonable  Acts  qfthe  Ommfms,  4\0,  525 
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Possession  of  the  sword  sought  alter  by  the  eomxnons,  410  1 

Perseeatiou  of  the  king,  410 

Command  of  the  army  assumed  by  the  commons,  410 

Propositions  tendered  to  the  kine  at  York,  410,  411 

The  crown  bound  to  assent  to  all  bills  offered  by  pariiament,  411 

Charles  I.,  from  having  no  party  in  the  nation,  by  his  eonoessiooB  to  par- 
liament, acquired  a  powerful  party,  411 

Motives  by  which  the  royalists  were  actuated,  411 

Declaration  of  the  king  to  the  peers  in  1642,  413 

The  sank,  intelligenee,  and  property  of  the  country,  rallied  round  the 
crown,  412 

Xon^ttendanoe  of  the  members  of  the  Houses  of  Lords  and  Commons, 
412 

Dhistrations  of  civil  liberty,  when  administered  by  the  *'  devoted  friends 
of  the  people/' 413 

CHARLES  II. — vide  Dk  Lolmb — Introduction 
Rdgn  of,  418-*469,  MS6— 627 
Mu(fortunea  of  Anar^y,  413 
Whoever  has  power,  abuses  it,  413 
Popular  leaders  actuated  by  ambition,  413 
The  people  are  always  the  sufferers  by  revolutions  in  government,  (Notes 

2,  3,  4J  414,  415 
Bepublicaa  liberty  associated  with  uncompromising  tyranny,  (Note  6,)  415 
Sale  of  British  citizens  for  slavery,  (Notes  6,  8,  9,  10,)  41& 
Restoration  of  monarchy  hailed  as  a  national  blessing,  417*  535,  526 
Ltnieni  Froesedinff*  ai  the  Jiesioration,  418 
Distinction  between  moral  and  party  justice,  418 
Doctrine  of  hereditary  right,  418,  410 
AettflndmmUffy  410 

Termination  of  existing  controversies,  418,  410 
Parliament  influenced  by  considerations  of  friendship  or  revenge,  419 
Provisions  in  statute  of  attainder,  (Note  7))  420 
Execution  of  the  regicides,  420 

AdndnUiraHon  of  Juttioe  not  essentially  changed  under  the  rebels,  420 
Grani  of  Royal  Revenue*,  420 

Committee  appointed  to  settle  a  revenue  for  the  crown,  430 
Reyennes  of  Charles  I.  &  II.,  431 
Partial  i«lief  from  feudal  tenures,  421,  526 
Parliamentary  revenue  conferred  on  the  crown,  421 
Stat  12  Charles  II.  o.  34,  did  not  extend  to  inferior  tenures,  491 
Politicians  seldom  actuated  but  by  selfish  ambition,  421 
One  moiety  of  the  excise  voted  to  the  king  in  perpetuity,  as  a  eommata" 

tion  for  the  feudal  tenures,  422 
DUhanding  the  Army,  422 
Deelaiation  from  Breda,  423 
Origin  of  the  regular  standing  army,  482 
TiOes  to  Property,  423 
Declaration  from  Breda,  423 

Unfortunate  situation  of  the  royalists  in  respect  of  their  properties,  423 
Disputes  respecting  crown  lancls,  &c.,  423 
Tke  PariUment  of  1661,  p.  438 
Dissolution  of  the  convention  parliament,  488,  484 
Impolitic  measures  of  parliament,  424 
The  negative  voice,  and  the  command  of  the  ftrmy,  inherent  rights  in 

the  crown,  484 
Severe  restrictions  en  the  press,  484 
Restoration  of  the  bishops,  424,  495 
PunUhmeni  of  the  RegiAdea,  425 
Regicides  who  had  surrendered  themselves  under  the  royal  prodama- 

tioD,  495 
Duty  of  alleigiaaoe  to  the  existing  goyemment,  425 
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Indkx.        CHARLES  IT,— eaniinued. 

'- Execution  of  Vane,  and  punishment  of  Lambert,  426 

Justification  by  Vane  of  his  conduct,  426 

Charles  IL  declared  by  the  judges  to  have  been  a  long  de  faeio  from  the 

death  of  his  father,  426 
Punishment  of  death  executed  upon  Vane,  427 
Imprisonment  of  Lambert,  427 

Law,  justice,  or  sense  of  honour,  are  practically  held  by  popular  assem- 
blies in  utter  scorn,  427 
Th0  Corporation  Acty  427 

Enactments  contained  in  Stat  13  Charles  II.  c.  1.,  Sees.  2,  p.  427 
Objects  of  the  Corporation  Act,  427 
Alterations  effected  iki  the  municipal  institations,  427 
The  Triennial  Aei,  428,  626 

Unconstitutional  address  of  the  king  to  parliament,  in  1664,  p.  428 
Repeal  of  the  Triennial  Act,  428 
Religious  Diteentionsy  429 
Christianity  defined,  429 

Evil  effects  of  bigot^  when  associated  with  politics,  429 
Last  exhortation  of  Uharles  I.  to  his  son,  respecting  the  English  Catholic 

church,  429 
The  Ajiglican  church  is  between  superstitious  tyranny,  and  the  meanness 

of  fantastic  anarchy,  429 
The  nation  divided  into  three  religions  parties,  430 
Liberty  of  conscienoe  promised  in  the  declaration  of  Charles  II.  from 

Breda,  430 
Restoration  of  rights  to  the  mimsters  of  the  Anglican  church,  430 
Proposals  of  the  Protestant  dissenters,  urging  a  general  religious  anion, 

431 
Four  preliminary  requests,  431 
Archbishop  Usher*s  system  of  episcopal  govemment,  to  be  the  gronnd- 

woik  of  accommodation,  431 
Parochial  synod,  431 
National  synod,  432 
Abolition  of  religious  ceremonies,  432 
General  settlement  of  religious  concerns,  432 
Answer  of  the  Anglican  bishops,  432 
Declaration  of  indulgence,  432,  433 
Dissatisfaction  of  the  Presbyterians,  433 
Religious  assembly  at  the  Savoy,  433 
The  convocation  of  1661,  pp.  433,  434 
Original  powers  and  duties  of  the  convocation,  434 
Alierationt  made  in  the  Conunon  Prater,  434 
Authorized  version  of  the  Bible  adopted,  434 
Homing  prayer,  434 
Occasionai  prayers,  434 

New  collects,  and  ''church'^  substituted  for  '^congregation,'*  438 
Exhortations  in  the  communion  service,  438 
Biytism,  and  prayers  to  be  used  at  sea,  438 
Visitation  of  the  sick,  438 
Churching  of  women,  435 
Forms  of  prayer  ordered  by  proclamation,  438 
No  national  church  can  exist,  unless  her^  ministers  be  lealous  advoeates 

of  the  details  of  its  services,  436 
Act  of  Uniformity  (13  &  14  Charles  II.  e.  4),  436 
Objections  to  the  declaration  in  tiie  Act  of  Uniformity,  436 
Dissenters  cannot  be  recovered  or  reconciled  by  partial  concessiona,  437 
Charles  IL  desirous  of  removing  Roman  Catholicdiaabiiities,  437 
Fines  and  forfeitures  for  recusancy  sought  to  be  released,  457,  438 
Presbyterians,  Independents,  and  Roman  Catholics  persecute  the  Imig 

fior  religions  toleration,  438 
Dinensation  from  the  statutes  of  non-eonformity  to  the 

obaxch,438 
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CHARLES  II. — eoniinued,  Ikdbx. 

H<e  lords  and  commons  justly  suspect  the  king  of  treachery  to  the    

English  Catholic  church,  438,  439 
Boman  Catholic  priests  ordered  to  quit  the  kingdom,  439 
Qmveniicie  Aety  for  the  purpose  of  suppressing  seditious  conyenticlcs 

(Stat.  16  Charles  II.  c  4),  439,  440 
Tht  Fwe  MiU  Act  (Stat.  17  Charles  II.  c  2),  440 
Impolicy  of  the  statute,  440 
Banishment  of  Clarendon,  440,  441 
An  address  voted  that  the  laws  against  non-eonfbnnists  and  pi^ists 

should  be  put  in  execution,  441 
The  Qmveniiele  Act  (22  Charles  II.  c  1),  441 
Improper  punishment  of  the  non-conformists,  441 
Soapension  of  penal  laws  in  matters  ecclesiastical,  441,  442 
Dispensing  powers  of  the  king  questioned  by  parliament,  442 
Answer  of  the  king,  442,  443 
The  commons  rote  the  answer  insufficient,  443 
Tni  Aet  (Stat  26  Charles  II.  c  2),  443 

Officers  <rf  the  army  required  to  take  the  oaths  of  allegiance  and  supre- 
macy, 443,444 
Besohitions  of   the  commons,  that  no  person  shall  be  ci^ble  for 
military  en  civil  offices  without  taking  the  oaths  of  allegiance  and 
supremacy,  444 
Eifects  of  the  Test  Act,  444 

Betirenient  of  the  duke  of  York  from  public  affiurs,  444 
Popish  plot,  445 
Boman    Catholic    peers  made   to   retire   from  parliament  (Stat.  30 

Chaxke  II.  St.  2),  445 
Bill  of  exclusion  against  the  duke  of  York  rejected  by  the  lords,  445 
The  constitution  is  a  conditional  contract  between  the  prince  and  the 

people,  446 
Oriffinal  Juriadiethn  in  dtnl  Ckiu»e»  oUAm§d  bff  the  House  of  Lords,  446 
Case  of  Skinner,  446 
The  lords  haye  exercised  an  original  jurisdiction  in  cItU  causes  and 

criminal  offences,  447 
Case  of  Shirley,  447 

PiiTflese  of  the  commons  as  to  the  selection  of  their  speaker,  447>  448 
JmpeeSmaU  ^  Danby,  448 
Articles  of  impeachment,  448 
Charges  against  Danby  not  comprehended  in  Stat.  25  Edward  III.  e.  2, 

p.  448 
It  is  doubtful  iHiether  charges  not  essentially  high  treason,  can  be  made 

so  by  the  adi4>tation  of  language,  449 
The  kmg's  right  to  pardon  in  cases  of  impeachment,  449 
The  commons  command  that  no  commoners  shall  maintain  the  validity 

of  the  pa^on  pleaded  by  Danby,  449 
The  commons  deny  the  right  of  the  bishops  to  vote,  449 
Parliamentary  privileges  oi  the  bishops,  450 
Tlie-crown,  in  cases  of  parliamentary  impeachment,  has  a  light  to  grant 

a  pardon  after  sentence,  450 
Priv&ege  of  the  conmions  to  impeach,  before  the  House  of  Lords,  any 

peer  or  commoner,  451 
Penalties  against  a  peer  answering  any  accusation  before  the  commons, 

in  person,  or  bv  counsel,  or  by  tetter,  451 
Appropna^ion  tff  SvpplieSy  451 
The  commons  claim  a  ri^  of  investigating  the  mode  in  which  publie 

moneyB  have  been  expended,  451 
EheHan  Writs  to  be  issued  5y  the  Speaker  during  a  ProroffoHon,  452 
AdmmistraHon  qf  JusHee,  452 

Commtkni  of  the  judicial  bench  and  the  ministers  of  justice,  452 
Gteand  jury  of  Someraet  summoned  before  the  Court  of  King's  Bench, 

for  finding  »  bill  agsunst  the  orders  of  the  judges  of  assiie,  452,  453 
Illegal  taxation  not  adopted  by  Charies  II.,  453 
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IvDEZ.        CHARLES  ll.^eontinwd, 

'. —  Attempts  to  restrain  the  fiwedom  of  the  press,  458 

Greneral  warrants  issued  to  seize  seditious  Ubels,  and  apprehend  their 
authors,  453 

Habeas  Corpus  Aoi,  454,  455,  526 

Judges  assumed  discretionary  power  in  granting  the  writs  of  haheas 
corpus,  454 

The  judges  hound  to  receire  bail  in  all  bailable  oflfenoes,  454 

Production  of  prisoners  by  the  gaoler,  464 

Penalties  against  a  gaoler  refUsmg  a  prisoner  a  oopy  of  the  waccant  of 
commitment,  454 

Practice  of  sending  persons  out  of  the  country  before  their  trial,  abo- 
lished, 455 

Authority  of  the  judges  under  Stat.  SI  Charles  II.  c  9,  extended  by 
56  George  III.  e.  100,  p.  455 

The  arbitrary  discretion  of  any  man,  is  the  law  of  tyrants,  455 

Quo  Warranto  Informationsy  455 

Every  exertion  made  to  acquire  an  unoontrolied  influenoe  over  oorpoiate 
cities,  455 

Creation  of  <^  select  bodies,*'  455,  466 

Corporation  Act  of  1661  productive  of  ihisehief,  456 

Alterations  in  municipal  records  in  order  to  veil  the  illegal  origin  of 
'^  non-residents,**  456 

Charter  to  Liverpool  in  1677)  p-  456 

Origin  of  the  doctrine,  that  municipal  charters  may  be  granted  and 
aonuiied  as  pleased  the  crown,  456 

Modes  in  which  surrenders  of  mi^iicipal  charters  were  obtained,  457 

Garbling  of  corporations  for  parliamentary  elections,  457 

A  corporation  having  600/.   per  annum  advised   by  Jeffries  to  sur- 
render, 457 

Surrenders  from  thirteen  boroughs  procured  by  the  earl  of  Bath,  457, 458 

National  privileges  in  a  state  of  insecurity,  458 

Attempts  to  create  an  Absolute  Monarchy ,  458 

The  plan  of  influencing  the  commons  by  bribes,  reduced  to  a  regular 
system,  458 

Such  practice  was  continued  during  the  reign  of  William  III.,  458 

Poetrine  of  passive  obedience  generally  received,  450 

Reign  of  Charles  II.  was  the  transitional  state  of  the  English  con- 
stitution, 459 

CHART  A,  MAGNA— vtd0  Magna  Charta 

CHARTBBS^-«Mis  MuwiciFja  iNSTrrurioMS 

CHEATING,  obtaining  goods  by  false  pretences,  1059,  1085 

Obtaining  money  by  assuming  the  name  of  another,  1041,  et  seq, 

CHELSEA— «u2<;  Pensioners 

CHRISTIAN  RELIGION— vui9  Reformation 

CHURCH — vide  Reformation — Revenues  (Ecclesiasticax) 

CINQUE  PORTS— ouiff  Legislative  Assbmbu^s 

CIRCUITS  of  the  justiciaries,  28,  46 

Counties  that  were  anciently  assigned  to  each  ciretdt,  46 

CIRENCESTER  CASE,  temp,  James  I.,  317 

CITIES  AND  BOROUGHS— f;td0  Boroughs— Lioi«i.atite  Assimblibs— 
MuNiDtPAL  Institutions 

CITIZENS— vt<i8  Boroughs— LsGisL-iTiVE  Assemblies— Muwoipal  Institu- 
tions 

CIVIL  AND  ECCLESIASTICAL  GOYERNMENT^-vu^  Bobovghs^ 
Db  LoiMB  —  Equity  —  Intbobuctipn  —  Lbouu«ati vb  Assbnbuxs — 
Municipal  Institutions — Rbformation 

CIVIL,  ENGLISH,  AND  ROMAN  LAWS^-tK<f0  Romam  Laws 
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CLARENDON,  CONSTITUTIONS  OP,  45,  46  Inm*. 

Mode  in  which  they  have  been  preserved,  (Note  8),  45  ^ 

8ttit8  re^>ecttng  Uie  advowson  and  preeentation  of  churches  to    be 

determined  in  the  civil  courts,  45 
Criminal  process  against  clerks,  45 
Appeals  in  spiritual  causes,  45 
Exoonununication  of  inhabitants  in  demesne,  45 
The  prelates  to  be  regarded  as  barons  of  the  realm,  45 
Bevenuea  of  vacant  sees  to  belong  to  the  crown,  46 
Bishop-elect  to  do  homi^o  to  the  king,  46 
lion-exemption  of  the  deigy  from  the  civil  power,  40 

CLERGY — vide  Reformation — RavsNuis  (EocLmAvnoAL) 

CLERGYMAN,  punishment  for  arrest  of,  while  engaged  in  his   clerical 
duties,  1112 

CLOSING  TOhJs-~mde  Riots 

COAL-METERS,  disqualifications  of,  Arom    exercising   the  parliamentary 
elective  franchise,  547 

COAL-MINE— v«if  Muiu 

COIN,  counterfeiting  gold  and  sUver,  1050,  1065, 107B 
Colouring,  1050 

Impairing  gold  and  silver,  1050,  1060 
Bu/mg  or  selling  at  a  lower  rate  than  by  its  denominatioii  it  imports, 

1050,  1079 
Importing  counterfeit,  1050 
Uttering  counterfeit,  having  at  the  same  time  counterfeit,  in  posB^asion, 

1050 
Uttering  twice  within  ten  days,  1050 
Subsequent  uttering  after  a  previous  conviction,  1050,  1051 
Having  in  possession  tliree  or  more  pieces  of  counterfeit,  1051, 11)4 
Conveying  coining  tools  and,  out  of  the  Mint,  1051 
Tendering,  uttering,  or  putting  off,  counterfeit,  1070>  1116,  1121 

COINING  INSTRUMENTS,  having  unUwful  possession  of,  or  my  other 
contrivance  for  counterfeiting  coin,  1051,  1078 

COINING  TOOLS,  1061,  1070 

Making  a  puncheon  for  coining,  1051 
Having  a  puncheon  in  possession,  1051 
Making  a  collar  or  press  for  coining,  1051 

COLLECTORS,  disqualified  fiom  parliamentary  deetirs  rights,  546—548 
Incapacitated  from  parliament,  622 — 626 

Of  assessed  taxes,  and  post-horse   duties,  can  vote  at  parliamentary 
elections,  547 

COLONIAL  appointments,  create  a  disqualification  from  pariiament,  628«»6S6 

COMBINATION  by  workmen,  1049,  1090 

COMMISSARY-GENERAL  of  Musten,  disqualified  from  parliamitti,  623 

COMMISSIONERS,  mcapacitated  from  parliament,  622—626 

Disqualified  from  exercising  the  parliamentary  elective  franchise,  546— 
548 

COMMITTEES-  vM^  Lsgislativb  Asssmblbs 

Of  the  House  of  Commons,  decisions  of,  actuated  by  the  pvofligaey  of 
lisction  and  selfish  interests,  344,  345,  479—483 

COMMONALTY — vide  Municipal  Institutions 

COMMON  COUNCILS— vui^  Municifal  Institutions 

COMMON  LAW,  foundation  of,  79 

COMMON  SEAL — vide  Municipal  Institutions 

COMMON  8T0CK:-*«tdf  Municipal  JwanryTioifS 
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IvDBX.         COMMONS — vide  Lboislativb  AssRMBLns 

COMMONWEALTHS— vtdff  Charles  L  and  Charlks  II.,  reigns  of— De 

LoLMB — Introi>uction 
The  people  in  them  apt  to  be  misled  by  favourite  leaders,  807,  808 
Division  of  the  executive  authority  that  takes  place  in  them,  makes  it 

very  difficult  to  lay  it  under  proper  restraint,  820—827 
The  people  unavoidably  betrayed  by  those  whom  they  trust  with  power, 

856—861 
Revolutions  have  always  concluded  in,  in  a  manner  disadvantageous  to 

public  liberty,  860,  861 
The  laws  to  secure  Uie  liberty  of  the  citizens,  besides  being  imperfect^ 

are  not  even  carefully  executed,  904 — 931 
Cannot  subsist  without  certain  arbitrary  powers,  contrary  to  the  liberty 

of  the  citizens,  957-969 
Do  not  admit  the  privilege  of  speaking  and  writing,  and  periiaps  cannot^ 

957—965 
Power  of  government  supposed  by  law  to  be  unbonnded,  tUl  stopped  by 

some  positive  regulation,  974 — 976 
By  what  means,  generally  lose  their  liberties,  990, 991 
Great  difficulty  for  the  people  in,  to  preserve  their  rights,  1001 

COMPOUNDING  FELONY,  taking  a  reward  for  stolen  goods,  1049 

COMPTROLLERS,  disqualified  from  exercising  the  elective  parliamentary 
franchise,  546 
Incapacitated  from  being  members  of  parliament,  624—^7 

CONCEALMENT,  of  birth  of  a  child,  1117 

Of  wills,  codicils,  or  other  testamentary  instruments,  1047,  1085 

CONEYS,  taking  or  killing,  1084,  1089,  1101 

CONFESSION— Dtdff  Reformation 

Auricular,  by  Roman  Catholic  votaries,  234 — ^238 

Roman  Catholic  Church,  to  acquire  political  power,  made  the  absolution 

of  a  priest  necessary  for  salvation,  236 
Questions  in,  of  a  character  disgustingly  obscene,  237)  238 

CONQUEST,  ERA  OF  THE,  19—40 

Stated  by  De  Lolme,  to  be  the  foundation  of  the  Knglinh  oonstita- 

tion,  496,  497 
Sed  vide  contra,  19—40 

CONSPIRACY,  to  commit  a  crime,  1038,  1049 
To  charge  a  man  with  a  crime,  1036, 1049 

CONSTITUTIONAL  and  unconstitutional,  mean  legal  and  illegal,  3,  4 

CONSULS  GENERAL,  situation  of,  a  disqualification  from  parliament,  622 

CONTRACTORS,  parliamentary  disqualifications  of,  627,  628 

Contracts  with  the  treasury,  navy,  victualling-office,  or  ordnance,  627 
Members  becoming,  or  continuing  to  be,  vacate  their  seats,  627 
Exception  as  to  t»ding  companies,  and  to  those  who  have  ceased  to 

contract  for  twelve  months  previous,  627 
London  Flour  Company,  628 
Master  or  worker  of  the  Mint;  army  clothiers ;  sub-contractors,  &e.,  628 

COPYHOLDS,  confer   a    right  of    exercising    the  parliamentary  elective 
franchise,  543 
Give  no  vote  for  a  county,  if  they  might  give  a  vote  for  a  borough,  544 

CORONATION  OATH,  604 

Change  in,  temp.  Edward  VI.,  209 

CORPORATIONS— «Mb  Muxocipal  iNsririmoNS 

COUNCILS— otdtf  Privy  Cooncxjl— William  I.,  reign  of 

Power  of  legislation  exercised  by  William  I.  and  selected,  36 
Designation  of  tiie  memben  oonvened  to,  by  William  I.,  36 — 88 
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COUNCILS— conA»iMd:  Ikdcx 

Title  of  the  ^  BaroneB"  to  act  legislatively  unknown^  87 — 

Aaeemblage  of,  under  Henry  I.,  40,  41 

Sxistence  o^  from  the  Saxon  era  to  the  reign  of  Henry  III.,  66,  67 

COUNTIES— pufo  BoRonoHs — MuNiaPAL   Institutions — Paauamxntary 
£LncTioN»— Saxon  Pbriod 
First  diyision  of  the  country  into,  15 
Kinffly  power  partly  deputed  to  sheriffs  in,  15 
SubcuviaicHis  of,  into  boroughs,  16 

COUNTING-HOUSE,  occupation  of,  gives  a  right  of  exercising  the  parlia- 
mentary  elective  franchise,  544 

COUNTY-COURTS— oufo  Countim— Parliament 
Origin  of,  15 

Administration  of  justice  in,  16 

l>enial  of  justice  in,  justified  an  appeal  to  the  king,  17  I 

Where  and  how  holden  for  purposes  of  eleetion,  550  i 

COUBTS — vMfe  Equity— Paocxss  (Civil)~Stab  Chambsr  l 

COURTS  OF  RECORD,  stealing  original  documents  from,  1084 
Obliterating,  injuring,  or  destroymg  original  records,  1084 

COVENTRY  ACT,  origm  of,  919 

CRIME)  conviction  of,  creates  an   incapacity  from  the  exercise  of  parlia- 
mentaiy  ngfat^  546,  628,  629 

CRIMINAL  LAW,  analysis  of  criminal  offences,  and  statutes  under  which 

they  are  punishable,  1033—1130 
Analysis  of  crimes  that  were  committed  in  1837,  pp*  1 130 — 1 132 
Comparative  view  of  the  sentences  passed  on  criminals  during  1834, 

1835,  1836,  1837,  pp.  1132—1134 
Criminals  convicted  and  executed  in  France  in   1832,   1833,  1834^ 

(Note  19),  1133,  1134 
Total  numbior  of  those  who  were  accused  of  crimes  in  1837,  hut  subse- 
quently acquitted  or  not  prosecuted,  1134 
Number  of  offenders  tried  before  the  different  courts  in  1835,  1837,  pp* 

1135, 1136 
Ages  of  the  criminals,  1136 
Result  of  the  proceedings  against  the  offenders  aged  twelve  years  and 

under,  with  reference  to  their  respective  aees,  1137 
Result  ii  the  proceedings  asainst  the  offenders  aged  twelve  years  and 

under,  with  reference  to  their  offences,  1138 
D^rees  of  instruction  which  the  prisoners  had  received,  1 139 

CROMWELL — vUU  Charlbb  I.,  and  Chablbs  II.,  reigns  of 

CROWN — fridt  PunooATiVB 

CUSTOMARY  FREEHOLD,  a  copyhold,  and  not  a  f^hold,  543 

CUSTOMS,  ANCIENT— vid^  Boroughs— Lxoislativb  Assbmblisb— Muni- 
cipal Instttutions 

CUSTOMS,  reeeipts  of,  in  the  year  ended  5th  January,  1837,  p-  578 

(%aiges  of  eolleetion  in  the  year  ended  5th  January,  1837,  p*  580 
Ineapacities  from  officers  of,  exercising  the  parliamentary  elective  fran- 

ehise,  546,  547 
Disqualifications  from  being  members  of  parliament,  624,  625 

CUSTOM-HOUSE  OFFICERS,  shootinfl;  at,  or  maiming,  or  wounding,  1036 
Aasanlting  or  obstructing,  1088,  1115 

CURTESY,  esUte  by,  gives  a  right  to  vote,  543 

CUTTING,  subbing,  or  wounding,  with  intent  to  murder,  1D34 

To  maim,  dimgure,  disable,  or  do  some  grievous  bodily  hann,  or  to 
resiBt  or  prevent  lawful  apprehension  or  detainer,  1036 

DAY,  its  kgal  dumtion,  in  cased  of  burglaiy,  (Note  4,)  1037 
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IvDXX         DEBATES — vide  Lsgislativs  Assbmbldbs  (Parliamentary) 

I Froedom  of,  Becured  by  the  Bill  of  Rights,  608 

Mode  in  which,  are  conducted  in  the  English  parliament^  13&~187) 

888,  828,  351,  863,  472,  631^686,  536,  608 
Unlimited  freedom  exercised  in,  not  followed  by  any  bad  oonaaquencesy 
963—966 

DEBENTURE  for  payment  or  return  of  money,  required  hy  statutes  l^biing 
to  the  customs  or  exeise,  &c,  forgery  of,  1041,  1069 
Exchequer,  forgery  of,  1042 
For  money,  or  payment  of  money,  stealing  of,  1086,  1105 

DEEDS  for  money,  or  payment  of  money,  stealing  of,  1059 
Forgery  of,  1045—1046,  1057,  1058,  1066,  1069 
Stealing,  being  evidence  of  title  to  real  estate,  1059,  1086 

DEER,  courong,  hunting,  snaring,  or  carrymg  away,  or  killing  or  wounding, 
or  attempting  to  kill  or  wound,  in  any  inclosed  land,  &e.,  where,  are 
usually  kept,  1074,  1076 

Doing  the  like,  in  any  unindosed  land,  1075 

Setting  snares  for,  &c.,  1089 

Destroying  any  part  of  a  fence  where,  are  kept,  1084 

DE  LOLME,  Trbatisi  of,  491—1032 

iNTROnVCTION  BT  Dx  LoLMB,  491—494 

SURVXT  OP  THB  VARIOUS  POWXRS  INCLUDBD  IN  THB  ENGLISH  CoNSTrrUTION, 
AND  OF  THB  LaWS  BOTH  IN  ClVIL  AND  CRIMINAL  OfPBNCXS,  495 — 804 

Causes  qf  the  Liberty  qf  the  English  Nation.  JReasons  of  the  difference 
betvoeen  the  Oovemment  qf  England  and  thai  qf  France,  In  England 
the  great  Power  qf  the  Crown,  under  the  Nomtan  Kings,  created  an 
Union  between  the  Nobility  and  the  People — Chaptxr  I.,  495 — 505 

Uncertabi  accounts  of  the  Anglo-Saxon  eovemment,  495,  496 

Foundation  of  the  English  constitution  is  to  be  sought  after  at  the  era 
of  the  Conquest,  496,  497 

Independent  character  of  the  Oerman  nations,  497^  498 

The  fiefs  by  connivance  at  first  became  annual,  afterwards  held  for 
life,  498 

Establishment  of  the  feudal  system  in  England  was  an  immediate  con- 
sequence of  the  Conquest,  499 

Despotism  of  William  I.,  499 

England  divided  into  fiefs,  500 

The  aula  regis,  500 

Feudal  governments  of  France  and  England,  501 

Arbitrary  power  of  the  kings  of  England,  501 

Limited  authority  of  the  sovereigns  of  France,  501,  502 

People  of  France,  rendered  desperate  by  oppression,  attempted  in 
revolt,  502 

Liberty  perished  in  France,  because  it  wanted  a  favourable  culture  and 
situation,  503 

Excessive  power  of  the  kings  made  England  free,  503,  504 

Mode  in  which  the  people  became  participators  in  public  liberty,  604 

Principle  of  primeval  equality  became  everywhere  diffused  and  estab- 
lished, 504,  505 

Oppression  caused  the  union  of  the  lord  and  the  vassal,  505 

The  people  stipulated  conditions  for  themselves,  505 

A  second  Advantage  England  had  over  France  ;  it  formed  one  Undivided 
Stale— CvLATTm.  II.,  506—516 

Reign  of  Henry  I.,  536 

Rigour  of  the  feudal  laws  mitigated,  506 

Advances  of  liberty  under  Henry  IL,  506 

Despotic  character  of  John,  507 

England  acknowledged  but  one  master;  t*rance  an  aggregation  of 
sovereignties,  507^ 
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John  compelled  to  sabmit  himself  to  the  disposal  of  his  subjeots,  607, 608   1 

Provisions  embodied  in  Magna  Charta,  608 

No  subject  to  be  molested,  either  in  person  or  effeots,  unless  by  the 

judgment  of  his  peers  and  the  law  of  the  land^  608,  600 
Magna  Charta  an  advanoe  towards  the  establishment  of  public  liberty, 

509 
Confirmations  of  the  great  charter,  609,  610 
Civil  dissensions  during  the  reign  of  Henry  III.,  610 
Statutes  of  Merton  and  Marlebridge,  610 
Character  of  Edward  I.,  610 
Jurisprudence  improYed,  610,  611 
Parliamentary  representation,  611 
Pecuniary  necessities  of  the  crown^  611 

Commons  not  originally  possessed  of  great  authority,  61 1^  612 
The  people  invested  with  the  power  of  influencing  the  motions  of 

government,  612 
Confirmations  of  Magna  Charta  bv  Edward  I.,  612 
Statute  de  Tallagio  non  concedendo,  613 

Efficient  causes  of  slavery  operating  and  gaining  strength  in  Europe,  613 
Distracted  state  of  France,  513,  514 
The  French  had  no  conception  of  the  necessary  ingredients  of  a  free 

constitution,  614 
Impoceptible  advances  of  the  royal  authority,  616 
Disturbed  state  of  Spain,  616,  616 
The  spirit  of  liberty  and  resistance  arose  in  England  on  the  dissolution 

of  the  feudal  system,  616 
T7ie  subject  continued — Chapter  III.,  617 — 630 
Bepresentatives  of  the  nation  admitted  into  parliament,  617 
Temp,  Edward  II.,  petitions  annexed  to  subsidy  bills,  617 
Temp,  Edward  III.,  commons  declare  they  will  not  acknowledge  any 

law,  unless  they  have  assented  to  it,  517 
Refusal  to  grant  subsidies  until  redress  of  grievances  {Umot  Henry  lY.) 

617 
Country  desolated  by  faction,  618 

Henry  VII.  had  promises  to  fulfil,  as  well  as  injuries  to  avenge,  618 
History  of  the  first  two  Tudors  resembles  the  relation  given  by  Tacitus  of 

Tiberius  and  the  Roman  senate,  518,  519 
Franchises  contained  in  Magna  Charta,  were  ineffaced  by  transitory 

evils,  619 
Advantage  of  England  being  one  undivided  state,  519>  620 
Parliament  always  vindicated  the  right  of  granting  or  refusing  subsidies, 

620 
Abolition  of  the  tyrannical  laws  against  high  treason  {iemp^  Henry  VIII., 

Edward  VI.,  Mary,  Elizabeth),  620 
Courts  of  Star  Chamber  and  High  Conmiission,  620 
Doctrine  of  uncontrollable  authority  of  kings  diff^ised  an  universal  alarm 

{temp,  James  I.),  621 
Printing  disseminated  salutary  notions  throughout  all  orders  of  the 

people,  521,  522 
Notions  of  religion  united  with  the  love  of  liberty,  522 
The  commons  sensible  of  their  own  strength,  determined  to  repress 

that  of  the  crown,  622 
Public  liberty  preserved  from  the  union  of  the  people,  623 
Charies  I.  ignorant  of  the  dangers  with  which  he  was  surrounded,  623 
Petition  of  Rieht,  624 
Constitution  ireed  from  the  despotic  powers,  with  which  it  had  been 

obscured  by  the  Tudors,  624 
Fanaticism  of  persecuting  sects,  joined  in  the  disputes  between  the  crown 

and  the  people,  624 
The  Commonwealth,  525 
Interference  of  the  people  in  the  common  business  of  gOTerament  is  most 

chimerical,  626 
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—  Chmrles  II.  received  with  enthonasin,  625,  626 

The  parliament  destroy  thoee  remoantB  of  despotism  which  made  a  part 

of  the  royal  prerogative,  626 
Abolition  of  military  services,  526 

Enactment  of  the  Triennial  Bill  and  Habeas  Corpus  Act,  026 
James  II.  hurried  away  by  a  spirit  of  despotism,  526,  627 
Doctrines  of  absolute  power  and  unlimited  obedience,  527 
The  nation  withdraw  their  allegiance  from  James  II.,  527 
Deposition  of  James  proved  a  matter  of  short  and  easy  operation,  628 
Legality  with  which  the  dethronement  of  James  II.  was  accompanied,  628 
Compact  between  William  III.  and  the  people,  528 
Revolution  of  1689,  the  third  era  in  the  English  Constitution,  629 
Scaffolding  of  false  and  superstitious  notions,  respecting  royal  authority, 

utteriy  destroyed,  629,  580 
The  LegieUUive  Power,  Chaptsk  IV.,  631—587 
The  limited  prerogative  of  the  kings  of  England,  581 
Legislative  power  belongs  to  parliament  alone,  531 
Constituent  parts  of  parliament,  531 
Component  parts  of  the  House  of  Commons,  632 
Qualifications  for  being  a  member  of  the  House  of  Commons,  632 
Qualifications  for  being  a  county  elector,  632 
Mode  in  which  parliament  is  convoked,  633 
Treating  and  bribery,  533 

Interference  by  peers  in  parliamentary  elections,  633 
Removal  of  me  military,  634 
Component  parts  of  the  House  of  Peers,  634 
Meeting  of  parliament,  634 

The  House  of  Commons  and  that  of  Peers,  assemble  separately,  636 
Independent  situation  of  the  estates  of  parliament,  636 
Money  bills  must  originate  with  the  commons,  636 
Mode  in  which  bills  are  passed,  636 
Royal  assent  to  bills  of  parliament,  536 
Mode  in  which  the  royal  assent  is  given,  636 

Custom  of  addressing  parliament  in  French,  was  introduced  at  the  Con- 
quest, 537 
Laws  cannot  be  repealed,  but  by  the  king  and  the  estates  of  parliament, 

637 
Nons  TO  Chaptxr  IV.,  638—666 
7%e  Number  of  Parliamenio/ry  RepreeentaHvee,  under  Stat  2  William 

IV.  c  45,  p.  638 
GmnHet  and  Boroughe  qfSooilandy  under  Stat  2  &  3  William  IV.  c  65. 

p.  638 
CounHes  and  Borouffhe  ^f  Ireland^  under  Stat.  39  &  40  Oeoi^  III. 

c.  67,  p.  538 
Amount  of  population  represented  in  parliament,  639 
In  the  United  Kmgdom,  there  are  1235  electors  to  1  representative,  639 
Proportion  of  electors  in  England  and  Wales  neariy  the  same,  639 
Taking  the  population  of  forty  comities  in  England,  there  will  be  1 

elector  in  every  24  of  the  population,  539 
In  Wales,  there  is  1  county  elector  in  every  23  persons,  639 
In  Scotland,  there  is  1  county  elector  in  every  46  persons,  640 
In  Ireland,  the  proportion  is  1  county  elector  in  every  115  of  the 

population,  540 
In  Great  Britain,  the  proportion  is  1  elector  in  every  22  persons,  640 
In  Ireland,  1  elector  to  every  29  persons,  540 
In  Oreat  Britain,  there  are  1303  electors,  on  the  average,  for  every 

representative,  540 
And  1  elector  in  every  6  males  of  twenty  years  of  age,  640 
Counties  in  England  will  give  2302  electors  for  every  member,  and  of 

the  cities  and  boroughs,  839,  p.  541 
Qualijicationfor  Meniere  cf  Parliament j  641 
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Candidate  lUble  to  be  called  on,  to  twear  to  hifl  property  qualification   J. 

(Stat.  9  Anne,  c.  5,  88.  5,  7),  641 
Member  bound  to  deliver  the  particulars  of  his  property  qualification, 

to  the  clerk  of  the  House,  641 
Standing  orders  for  examining  the  qualification  of  candidates  upon  a 

petittoD,  641 
Sitting  members  can  question  the  qualification  of  a  petitioner,  642  . 
Members  becoming  bankrupt  (Stat.  22  €^rge  III.  c  24),  642 
Situation  of  pn^wrty  for  a  member's  qualification,  641,  642 
Disqualifications  from  serving  in  either  the  English  or  Irish  parliaments, 

appUee  to  the  United  parliament,  643 
QuaUfieaiiiM  for  a  CkmrUy  Voier,  under  Stat.  2  William  IV.  c.  46,  s.  18, 

p.  643 
Copyholders ;  lessee  or  assignee  of  lands  and  tenements ;  sub-lessee  or 

assignee  of  any  under-lease,  643 
County  rote  cannot  be  acquired  for  property^  that   would  confer  a 

borough  vote,  643,  644 
No  one  entitled  to  vote  imless  registered,  644 
Qualifieaiian  for  Voting  inCUiet  orBorouffht,  under  Stat.  2  WilUam  IV. 

c  46,  p.  644 
Twelve  months*  occupation  of  premises  requisite  to  confer  a  right  of 

voting,  644 
Payment  of  taxes,  644 
Residence  within  seven  miles  of  the  city,  644 
Premises  occupied  in  immediate  succession,  644,  646 
Oecnpiers  can  demand  to  be  rated,  646 

Reservation  of  the  rights  of  freemen^  646  * 

Future  admission  of  &eemen,  646 
Forfeiture  of  ancient  rights,  646,  646 

Personal  IneapaeUies  of  VoierSy  from  the  possession  of  office,  646 — 649 
Oaiha,     No  person  excluded  from  the  poll  on  account  of  religious 

beUef,  548 
Modo  in  tokich  the  Houee  of  Commone  ie  tumfnonedy  649 
Vacancies  occurring  during  the  session,  or  parliamentary  recess,  649 
Trwumiuion  qf  Election  Writs,  649 
Duties  of  the  officers  of  the  post-office,  649,  660 
Punishment  for  neglecting  to  deliver  the  parliamentary  writs,  660 
Indorsements  on  the  writ  by  the  officers  to  whom  it  is  directed.  660 
Proelamation  for  County  Elections  (Stat.  23  George  III.  c  34),  660 
Election  not  before  the  tenth,  nor  after  the  sixteenth,  day  from  making 

the  proclamation,  660 
Cities  being  counties  (Stat  19  Qeorge  II.  c.  28),  660 
Election  within  eight  days,  660 
Notice  of  election  in  boroughs,  &c.,  660,  661 

the  cinque  ports,  661 

l^me  and  place  for  giving  notice  of  an  election  (Stat.  33  George  III. 

c  64),  661 
Continuance  of  polls  (Stat  2  &  3  William  IV.  c.  46$  6  &  6  WilUam  IV. 

c.  86),  661 
Treating  at  parliamentary  elections^  651,  662 
Giving  any  present,  gift,  reward  or  entertainment,  662 
Disqiudifications  from  bribery,  662 
Distribution  of  ribands,  or  other  party  distinctions  (7  &  8  George  IV. 

c  37),  662 
EflTeets  of  treating,  663 ' 

Bribery  disqualifies  the  electors  and  elected,  663 

Principles  embodied  in  the  statutes  against  corruption  and  bribery,  663 
Incapacities  arising  from  a  conviction  for  perjury  or  bribery,  663 
Voter  giving,  or  forbearing  to  give,  his  vote  for  money,  663 
Wager  between  two  voters,  663 
Any  undue  influence  vitiates  an  election,  664 
Purchannga  seat  m  parliament  (Stat  49  George  III.  c  118),  664 

/ 
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A  candidate  liable  for  the  acts  of  his  agent,  554 

Principal  cases  upon  which  questions  m  bribery  have  arisen,  555 
Principles  under  which  the  House  of  Commons  have  acted  in  cases  of 

bribery,  555 
Effects  <rf  bribeiy,  556 
Bribery  by  a  candidate,  556 
Bribery  affects  the  petitioning  candidate,  556 
IrUerference  hyPeert  in  Farliameniary  Ekctumt^  556 
By  canvass  and  solicitation,  556 

Interference  by  the  Military  in  Parliamentary  EUcttonty  657 
The  time,  previous  to  an  election,  that  the  military  must  leave  the 

borough,  557 
Exception  as  to  the  guards,  557 
Soldiers  may  vote,  557 
Riots  (Stat.  5  &  6  William  IV.  c,  36),  558 
Adjournment  of  nomination  or  poll,  558 
Notice  of  adjournment,  558 

Riots,  accompanied  with  personal  intimidation,  wUl  avoid  the  election,  558 
The  Unions  qf  England,  Irelat^d  and  Sootlandj  559 
Sixteen  peers  of  Scotland,  and  forty-five  commonefs,  to  be  members  of 

the  parliament  of  Great  Britain,  559 
Mode  in.  summoning  the  representatives  of  Scotland,  559 
Privileges  of  the  Scotch  peers  of  sitting  upon  the  trial  of  peers,  560 
Rank  and  precedency  of  the  peers  of  l^tiand,  560 
Election  of  the  Scotch  peers,  560 
Right  of  the  representative  peers  merely  personal,  561 
The  sixteen  elected  peers  have  alone  the  right  to  writs  of  summons,  561 
Prerogative  of  the  crown  to  increase  the  number  of  the  commons 

impliedly  taken  away,  561 
Relative  rights  and  privileges  of  the  Scotch  peers  sines  the  Act  of 

Union,  562 
Peers  of  England  became  peers  of  a  new  kingdom,  562 
The  comp<xient  parts  of  the  peers  of  Great  Britain,  662 
Union  qf  Great  Britain  with  Ireland,  562 
Four  lords  spiritual  by  rotation,  twenty-eight  peers,  and  one  hundred 

commoners,  to  have  parliamentary  rights,  562 
Irish  peers  not  disqualified  from  being  members  of  the  c<H9unonfl|9  563 
The  crown  restricted  in  the  creation  of  Irish  peers,  563 
Privileges  of  the  Irish  peers,  563 
Bank  and  precedency,  564 

Mode  in  which  the  Irish  representatives  were  to  be  Bammoiied,  564 
Effect  of  the  Acts  of  Union,  564 
Limitation  on  the  number  of  representatives,  564 
Distinction  between  the  terms  of  the  two  unions  respecting  the  peers,  565 
Relative  situation  of  the  peers  of  Scotland  and  Ireland  to  those  of  Eng- 
land, 565 
The  EjeectUive  Power,  Cuaptkr  V.,  566—568 
The  king,  in  the  exercise  of  his  power  of  government,  is  no  more  than  a 

magistrate,  566 
First  prerogative  of  the  king  is  the  administration  of  justice,  566 
The  chief  of  all  courts  of  law,  566 
Universal  proprietor  of  the  kingdom^  566 
Prerogative  of  mercy,  567 
The  fountain  of  honour,  567 
Superintendent  of  commerce,  567 
Supreme  head  of  the  church,  567 
Generalissimo  of  all  sea  and  hmd  forces,  567 
Prerogative  with  regard  to  the  treatment  of  foreign  natlOTiff,  667 
The  king  can  do  no  wrong,  568 

NOTBS  TO  CUAPTBR  V.,  568—574 

Original  power  of  judicature  lodged  in  society  at  large,  568 
The  king  hsA  alone  the  right  of  ereeting  courta  of  jndioatnrey  668 
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Judieul  power  of  the  crown  delegated  to  the  judges,  669  

The  king  can  only  make  courts  of  justice  proceed  aecording  to  the 

common  law,  669 
AdTantages  from  the  independence  of  the  judges^  569 
In^Sdmenis  at  ike  wit  ufiksKing^  669 
Prerogative  of  mercy,  569 
Regulation  of  weights  and  meaaures,  570 
Decrying  the  coin,  670 
Appointmeiit  cf  Irish  BUhopSy  670 
Members  cf  OonvoceUion,  670 
Yoik  and  Canterbury  convocations,  670 
Nominatian  and  Consecration  qfSuJfragan  BishopSf  670,  671 
Military  Power  vested  in  the  Crown^  671 
War  ean  only  be  deehred  by  the  Kinffy  671 

Denunciation  of  war  precedes  the  commencement  of  hostilities,  672 
Power  qf  the  Crown  attached  to  it  for  (he  ben^  of  the  People,  672 
The  law  is  the  highest  inheritance  which  the  king  has,  672,  673 
Laws  of  England  are  the  birthright  of  the  people,  673 
Deolaxation  against  popery,  673 
The  king  can  do  no  wrong,  673 
The  king  cannot  misofle  Ins  power  without  the  advice  of  evil  coun- 

■eUoFB,  674 
Boundaries  which  the  Constitution  has  set  to  the  Royal  PrerogaHxfey 

Cbaptbe  VL,  676—677 
Union  of  powers  vested  in  the  crown,  676 
The  long  can  only  obtain  subsidies  from  parliament,  676 
Heradituy  duties,  676 
Military  and  navid  force  oannot  be  supported  without  the  coneurrence 

of  parliament,  676 
Modes  in  which  the  commons  acquired  their  privileges,  676 
The  oommons  made  grievances  and  supplies  go  hand  m  hand  together,  677 
NoTss  TO  Cbaptbr  VI.,  677—690 
An  acoonnt  of  the  income  and  expenditure  of  the  United  Kingdom,  in 

the  year  ended  6th  January,  1837,  p^  67&— 690 
Customs  and  excise,  678,  680 
Stamps,  678,  681 
Assefised  and  land  taxes,  678,  681 
Post-office,  678,  686 
Crown  lands,  678 

Revenue,  charges  of  collection,  679 
PnbUc  debt,  679,  682  ' 

Civil  government,  679,  682^  688 
Justiee,  579,  683,  684 
Diplomatic,  679,  684 
Forces,  679,  686 
Pievcnttve  sendee^  680 
Ordinary  revenue,  681 
Miscelhmeous,  681 

Snperannnation,  or  retired  allowances,  681 
Compensation  for  offices  abolished,  681 
Public  works,  686 

Payments  out  of  the  revenue  of  crown  lands,  686 
Quarantine  and  warehousing  establishments,  687 
Miscellaneous,  687—690 
Charitable  institutions,  688,  689 
Education,  science,  and  art,  689 
MisoellaneouB  chai^^  of  a  permanent  nature,  689 
Abolition  of  shivery,  690 
Lindtaii^ns  on  the  Royal  PreroffoHvOy  {eontimiedy)  ORArm  YII.,  691 

—696 
-    The  commons  can  destroy  the  equilibrium  of  the  eonstitutioii^  691 
Teaily  revenue  granted  to  the  oxowb,  691 
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Remedy  for  the  accidental  disorders  of  the  state,  529 

Gnuit  of  the  civil  list,  592 

Superiority  of  the  English  over  the  Roman  laws,  respecting  periodical 
reformation,  592 

Parliament  does  not  forcibly  overthrow  the  prerogative ;  it  only  ener- 
vates its  springs,  593 

Absolute  power  of  the  Tudors,  593 

Proclamations  of  Henry  VIII.  had  the  force  of  laws,  594 

Annihilation  of  abuses,  594 

Petition  of  Right,  594 

Political  prejudices  introduced  under  the  Tudors,  595 

NoT«  TO  Chaptsr  VII.,  595—599 

Number  qf  the  Judget  inereaeed,  595 

Hereditary  JRevenuet  qf  the  Crown  transferred  to  the  Public  by  Victoria^ 
595 

Orant  of  3B5,000/.  to  Queen  Victoria  for  the  support  of  her  household, 
596 

Grant  of  pensions,  597 

Restrictions  on  grants  of  pensions,  by  a  resolution  of  the  commons, 
February  18,  1834,  p.  598 

List  of  pensions  to  be  laid  before  parliament  yeariy,  599 

LimiUitume  on  the  Royal  Prerogative^   {continued,)  Chaptir  VI I I^ 
699— e08 

Money  bills  must  originate  with  the  commons,  and  no  alteration  per- 
mitted in  their  details,  599 

Although  the  royal  prerogative  has  remained  undisputed,  parliament,  to 
restrain  the  use,  have  entered  into  conventions  with  the  crown,  600 

The  king  has  the  exclusive  right  of  assembling  parliament,  600 

A  prorogation  of  parliament  cannot  be  abridg^  except  in  coses  of  immi- 
nent danger,  601 

The  king  can  make  no  change  in  either  the  common  or  statute  law,  601 

The  kmg  has  the  privilege  of  coining  money,  but  he  cannot  alter  the 
standard,  602 

Prerogative  of  mercy,  602 

The  Imig  has  the  military,  but  not  absolute  power,  602 

Annual  establishment  of  a  standing  army,  603 

Troops  paid  by  annual  taxation,  603 

Refusal  of  subsidies  rarely  exercised,  604 

Impeachment  of  ministers,  605 

Misemployment  of  public  money,  605 

Impeachments  are  decided  by  the  House  of  Peers,  605 

The  impeached  ordered  into  custody,  606 

Commands  of  the  sovereign  no  defence  for  a  criminal  act,  606 

Removal  and  punishment  of  corrupt  ministers  affords  an  immediate 
remedy  for  the  evils  of  the  state,  607 

Every  individual  has  a  right  to  be  judged  according  to  positive  law,  607 

Personal  incapacity  from  persons  being  members  of  parliament,  606 

Acceptance  of  office  under  the  crown,  608 

Proclamation  for  the  Meeting  qf  Parliament  (Stat  39  &  40  Geonro  III. 
c  14),  609 

NoTBs  TO  Chapter  VIII.,  609—629 

Church  Revenues,  610 

Amount  of  incomes,  610 

Number  of  curates,  610  , 

Appropriations  and  impropriations,  610 

Olebe-houses,  610 

Sinecure  rectories,  610 

Revenues  of  archiepiscopal  and  episcopal  sees,  610 

Annual  revenues  of  cathedral  and  collegiate  churches,  610 

Revenues  of  the  dignitaries  and  other  spiritual  persons,  610 

Number  of  benefices,  with  and  without  cure  of  souls,  611 

Total  gross  and  net  incomes,  611 
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Number  of  cnrateB  employed  by  resident  incnmbente,  61 1  1 

EzpcDses  bearing  upon  the  incomes  of  the  clergy,  611 

Abstnct  of  the  incomes  of  incuiqbents  and  curates  (Table),  612 

Scale  of  incomes  under  200/.  and  progressing  by  10/.  (Table),  613 

Scale  of  incomes  under  500/.  and  progressing  by  20/.  (Table),  614 

Scale  of  incomes  under  1000/.  and  progressing  by  50/.  (Table),  615 

Scale  of  incomes  under  2000A  and  progressing  by  100/. — 2000/.  and 
upwards^  and  progressing  by  500/.  (Table),  616 

Table  of  sinecure  rectories,  617 

Table  classing  the  patronage  of  benefices,  and  showing  the  number  pos- 
seased  by  each  class,  618 

Table  classing  the  appropriations  and  impropriations:  showing  the 
number  possessed  by  each  class,  and  the  number  of  cases  in  each 
diocese  in  which  the  vicarage  is  partly  or  wholly  endowed  with  the 
great  tithes,  619 

Table  of  the  number  of  cases  in  each  diocese  in  which  there  is  a  glebe- 
house,  fit  or  unfit  for  residence,  or  in  which  there  is  none,  620 

Personal  IncapacUiesfrom  Parliameni,  621—629 

What  is  a  new  office  or  place  of  profit  under  Stat.  1  Anne,  c  7^  p.  622 

Addresses  to  the  crown,  February  16,  1729,  and  February  15,  1779, 
p.  622 

Operation  of  the  statute  of  Anne,  as  to  the  disqualifying  clauses,  622, 623 

Acceptance  of  a  commission  in  the  army,  623 

Conuniaslons  in  the  militia,  &c.,  623 

Greenwich  Hospital,  Ordnance,  the  Tower,  623 

GoyemoTB  of  the  plantations,  623 

Commissioners  executing  the  office  of  high  treasurer  of  Ireland,  624 

Officers  incapable  of  being  elected  members  of  parliament  from  sta- 
tutes, G24 

Collecting  or  managing  the  duties  of  excise  or  customs,  624 

Commissioners  of  prizes,  transports,  wine  licences,  &e.  624 

CiTil  or  military  offices  at  Gibraltar,  625 

Commissioners  of  the  reyenue  in  Ireland,  625 

Penalties  under  Sfat.  33  George  III.  c.  141 ;  24  George  III.  c.  157 ; 
for  an  incapacitated  person  voting  as  a  member  of  parliament,  625 

Exceptions,  625 

Members  may  be  re-elected  after  having  accepted  an  office  of  profit 
from  the  crown,  626 

Possession  of  an  office  must  be  complete  in  order  to  disqualify,  626 

Pennoru,  626,  627 

No  person  having  any  pension  from  the  crown,  during  pleasure,  is 
capable  of  being  elected,  or  of  sitting  and  voting  as  a  member  (Stat.  6 
Anne,  c  7 ;  1  George  I.  Stat.  2,  c.  56,  s.  2),  626 

Penalties  against  a  disqualified  person,  acting  as  member  of  parlia- 
ment, 626 

Contraeion  (Stat.  22  George  III.  c.  45,  s.  1),  627—629 

Conteaets  with  the  treasury,  navy,  victualling  office,  or  ordnance,  627 

Members  becoming  or  contmuing  to  be  contractors,  vacate  their  seats,  627 

Exceptions,  627,  628 

As  to  trading  companies,  627 

And  to  those  who  have  c€»sed  to  contract  for  twelve  months  previous,  627 

The  London  Flour  Company,  628 

Master  or  Worker  of  the  Mint,  628 

Army  clothiers,  628 

Sub-contractors,  628 

Persons  returned  upon  a  double  return  not  competent  to  sit  until  the 
return  is  decided  by  a  committee,  628 

Absence  from  England  no  ground  of  ineligibility,  628 

Traitors,  felons,  outlaws,  &e.  (Notes  83—85),  628,  629 

Of  PH9at€  Liberty,  or  the  lAberty  qf  Individuals  (Chaptbr  IX.),  620*-« 
638 

FrivBte  liberty  defined,  6^ 
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! Rights  of  property,  680 

No  man  in  England  can  oppofle  the  power  of  the  laws,  690 

Rejection  of  the  Roman  laws,  631 

Limited  powers  of  the  Roman  ecclesiastics,  681 

Idea  of  ecclesiastical  power  associated  with  the  Roman  laws,  681 

Introduction  of  the  Roman  laws  opposed  hy  the  lawyers,  682 

Superiority  of  the  English  laws  over  the  civil,  633 

Supposed  advantages  from  the  mere  admission  of  the  civil  law,  638 

A  spirit  of  unlimited  suhmisaion  to  monarchical  power,  is  no  necessary 

consequence  of  the  admission  of  the  Roman  law,  634 
Unwritten  law  receives  its  force  from  immemorial  custom,  684 
Principal  ohjects  settled  h}'  the  common  law,  634 
Sources  of  the  common  law,  68A 
Legal  text  authors,  635 

Customs  of  gavel-kind  and  borough-English,  636 
Civil  law  admitted  only  so  far  as  it  has  been  authorized  by  immemorial 

custom,  636 
Written  law  is  the  collection  of  the  various  acts  of  parliament,  636 
Courts  for  the  administration  of  justice,  686 

Courts  of  Common  Pleas,  Exchequer,  and  King's  Bench,  636 — 638 
NoTKs  TO  Chaptbr  IX.  (Civil  Law),  638—681 
Diviaum  of  the  Citizens  of  Romey  688,  639 
Romans  were  divided  into  gentes  or  clans,  688,  639 
Persons  who  had  the  Jus  Latia,  639 
Jus  Italicum,  639 
The  Provinces,  639,  640 
Civil  governments  in  their  first  institution  are  associations  for  mutual 

defence,  640 
Among  savage  nations,  the  want  of  letters  is  imperfectly  supplied  by  the 

use  of  public  signs,  640 
Manumission  of  wives,  640 
Indenture  of  covenants,  640 
Process  in  a  civil  action,  640 
Science  of  the  words  and  actions  of  law  was  the  inheritance  of  the 

pontiffs  and  patricians,  641 
Roman  Government  and  Form  of  Legislation,  641 — 646 
Writers  on  the  Roman  law  generally  divide  its  history  into  three  eras^ 

the  Jurisprudentia  Antiqua,  Media  and  Nova,  641 
The  government  as  it  was  constituted  by  Romulus,  641 
Number  of  senators,  641 
Appointment  of  senators,  642 
The  people  as  divided  by  Romulus,  642 
Comitia  curiata,  642 

Servius  Tullius  divided  the  people  into  six  classes,  642 
Votes  counted  by  centuries,  642 
Comitia  centuriata,  642 

The  senate  as  constituted  after  the  expulsion  of  the  last  Tarquin,  643 
Authority  of  the  consuls  parcelled  out  among  various  magistrates,  643 
Influence  of  the  patricians  considered  as  a  grievance,  648 
Comitia  tributa,  644 
Privileges  of  the  senate,  644 
Decrees  of  the  senate,  644 
"  Plebiscitum**  defined,  644 
Senatus  consulta  defined,  644 

The  laws  sometimes  distinguished  by  the  name  of  the  person  who  pro- 
posed them,  644 
First  Period  qfthe  History  qf  the  Roman  Law,  646 
Roman  jurisprudence  from  the  foundation  of  Rome  tUl  the  em  of  the 

Twelve  Tables,  646 
Second  Period  qf  the  History  cfthe  Roman  Law  is  the  era  qfthe  Twelve 

Tables,  646—647 
Decemyirs,  and  the  division  of  their  code,  646 
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Legislatiye  wiadom  of  the  Twelve  Tables  has  been  censured  and  praised,    1 

646 
Enactments  respecting  debtors  are  unjustifiable,  646 
The  TweWe  Tables  were  approved  of  by  Cicero  and  Tully,  647 
Considered  n»  the  rule  of  right  and  foundation  of  justice,  647 
Third  Period  of  the  HUtorp  of  the  Roman  Lam  s  the  abolition   of  the 

decemvirs,  647 
Leges  plebiscita,  senatus  cousulta,  647 
Jus  honorarium,  647 
Publication  of  edicts,  648 

The  magistrates  had  the  right  of  publishing  edicts,  648 
Pnelors*  edicts  denoted  the  general  body  of  law,  to  which  their  edicts 

gave  rise,  648 
Legislative  acts  of  any  state  form  a  very  small  proportion  to  its  laws,  648 
Edicts  of  the  prtetors  not  of  a  more  contradictory  character  than  the 

decisions  of  the  English  judges,  649 
Provisions  of  law  have  frequently  an  injurious  operation  in  particular 

cases,  648 
The  laws  of  every  countr}*  allow  its  courts  a  considerable  degree  of 

power  and  discretion,  649 
Actiones  legis,  solemnes  legnm  formulae,  649 
Flavian  and  ^lian  collections  of  laws,  650 
Dtspntationes  fori,  et  responsa  prudentum,  one  of  the  sources  of  the 

unwritten  law  of  Rome,  650 
Reception  of  the  Roman  client  by  the  patron,  660 
Public  esteem  was  entertained  for  the  jurists,  650 
Civilians  divided  into  three  classes,  650 
Antejustinianean  jurisprudence,  650,  651 
Till  the  reign  of  Augustus  eveiy  person  was  at  liberty  to  deliver  judicial 

opinlonsi,  651 
Fourth  Period  qf  the  History  of  the  Roman  Law,  from  the  time  of  the 

perpetual  dictatorsliip  of  Caesar  to  the  reign  of  Adrian,  661 
Augustus  professed  the  greatest  deference  for  the  senate,  652 
Laws  of  Rome  originated  and  were  completed  in  the  senate,  66S^ 
P^h  Period  of  the  History  qf  the  Roman  LawSy  662 
Reign  of  Adrian,  652 
Codex  Gregorianus,  652 
Codex  Hermogenianus,  652 

Sixth  Period  ^the  History  cfthe  Roman  Law,  653 
Reign  of  Constantino  the  Great,  653 
Seventh  Period  qf  the  History  of  the  Roman  Late^  663,  654 
Reign  of  Theodosius  II.,  653 
Provinons  in  the  Theodosian  code,  653 
Breviarinm  Aniani,  653 

Eighth  Period  qf  the  History  of  the  Roman  Law,  654—675 
Reign  of  Justinian,  654 
The  Institutes,  654 
The  Pandects,  654 
Imperial  laws,  654 
Codex  repetitse  prrolectionis,  654 
TheNovells,  654 

mghte  of  Persons  and  Things,  665,  656 

Persons  considered  either  in  their  natural  or  civil  capacities,  655 
Distinction  of  ranks  and  persons  is  the  firmest  basis  of  a  mixed  and 

limited  government,  655 
In  the  decline  of  the  Roman  empire,  the  distinctions  of  the  republic 

were  abolished,  656 
In  the  eye  of  the  law,  all  Roman  citizens  were  equal,  665,  666 
The  first  Csesars  guarded  the  disthictions  of  higenuous  and  servile 

UrCh,  656 
Patemai  poufer,  666--668 

Absolute  dominion  of  the  &ther,  is  pectlHar  to  the  Roman  jurisprudence, 
656 
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—  A  Romim  citizen  in  liis  father's  home  was  a  mere  thing,  656,  667 

The  majesty  of  the  parent  was  armed  with  the  power  of  life  and  death, 

657 
First  limitation  on  paternal  power  ascrihed  to  Numa,  657 
An  imperfect  right  of  property  communicated  to  sons,  657,  658 
Property  that  accrued  by  marriage,  gift,  or  collatml  succession,  was 

secured  to  the  son,  658 
The  Roman  father,  from  the  license  of  servile  dominion,  was  reduced  to 

the  gravity  and  moderation  of  the  judge,  658 
The  Privikffesqf  Roman  Matrons,  659—663 
Institution  of  marriage  was  exalted  by  the  Christians,  659 
The  Roman  marriage  required  the  previous  approbation  of  the  parents, 

659,  660  r  rr  r-      «-, 

Law  of  divorce,  660 
Passion^  interest,  or  caprice,  suggested  motives  for  the  dissolution  of 

marriage,  660 
Liberty  of  divorce  does  not  contribute  to  happiness  or  virtue,  660 
The  presence  of  seven  witnesses  required  for  the  validity  of  divorce,  661 
Christian  princes  were  the  first  who  specified  the  just  causes  of  a  private 

divorce,  661 
Sacred  matrimonial  rights  of  the  husband  invariably  maintained,  661, 

662 
A  legal  marriage  could  only  be  contracted  between  the  free  citizens  of 

Rome,  662 
A  concubine  defined,  662 
Legitimate  children,  662 

Legitimation  of  children,  and  the  term  **  natural  *'  defined,  682 
Degrees  of  Consanffuinity,  663,  664 
Rules  for  computing  degrees  of  consanguinity,  663 
In  the  right  line,  marriages  wero  prohibited  in  infinitum,  663 
Marriages  in  the  oblique  line,  663 
Marriages  of  first  cousins,  663 
Marriages  in  the  right  line,  663 
Prohibitions  from  marriages,  664 
Relation  qf  Guardian  and  Ward,  664,  665 
Charge  of  tutelage  should  constantly  attend  the  emolument  of  saooec- 

sion,  664 
Authority  of  tutor,  664,  665 
Duties  of  a  curator,  665 
Property,  665—667 

The  subjects  of  property  called  "  Res,"  665 
Things  extra  patrimonium,  665 
■  in  patrimonio,  665 

The  substance  of  things  originally  belonged  to  mankind  in  common, 

665 
Property  in  things,  665 
Dominion  in  things,  665 
Ways  of  acquiring  a  right  to  things,  666 
Things  incorporeal,  666 
Civil  modes  of  acquiring  a  right  to  things,  666 
Origmal  right  of  property  can  only  be  justified  by  occupancy,  666 
In  the  progress  of  primitive  equity  to  final  injustice,  the  steps  are 

silent,  666 

An  agrarian  law,  a  false  and  dangerous  innovation,  667 

Title  by  Succession,  667-^&69 

Title  of  the  first  proprietor,  how  determined,  667 

All  the  descendants  of  a  Roman  citizen,  called  to  the  inheritance  of  his 

possessions,  667 
A  Roman  testament  defined,  667 

Private  testaments  not  aUowed  previous  to  the  Twelve  Tables,  667 
The  Twelve  Tables  gave  an  absolute  power  iq  every  man  to  make  the 

)awofhi8own8ttcoeasion^667  —f-^v  w, 


INDEX.  Lxxiii 

DE  lX)JME—etmHnued.  Indk», 

The  pnetor  took  away  the  ceremony  of  the  sj-mbolical  sale,  668  1 

Tcstamentum  mixtum,  668 

A  Roman  testament  was  either  solemn  or  privileged,  668 

Capacities  and  incapacities  of  witnesses,  668 

Nuncupative  will,  668 

The  military  testament,  668 

Codicils  were  unsolemn  wills,  669 

Persons  incapahle  of  making  a  testament,  669 

Appointment  of  an  heir,  669 

Neoeasaxy  heirs,  669 

Heeredes  sui  et  neecssarii,  669 

Extraneous  heirs,  669 

Bequests  in  trust,  669 

H»res  fiduciarius,  669 

Specific  ObligaiionM  of  Mankind  to  each  other y  are  the  Effect  qf  a  Promtte^ 

a  Bemifity  or  an  Injury^  670 
Property  in  action,  670 
Innominate  contracts,  670 
Nominate  contracts,  670 
Obiigationes  quasi  ex  contractu,  670 
Admiflsion  of  evidence,  670 
Real  contracts,  670 

Distinction  between  the  "  commodatum  "  and  the  ''  mutunm,**  671 
Obligation  of  location,  671 
Mortgage  or  hypotheca,  671,  672 
Laws  and  prejudices  against  usury,  672 

•'  Furtnm,"  "  Rapina,"  "  Damnum,"  et  "  Injuria,"  defined,  672 
The  injurious  party,  besides  a  civil,  was  liable  to  a  criminal  prosecution, 

672 
Nature  and  society  impose  the  obligation  of  repairing  an  injury,  672 
Stolen  goods  recovered  by  a  civil  action  of  theft,  673 
The  prstors  examined  the  distinct  merits  of  each  particular  complaint, 

673 
Obiigationes  quasi  ex  delicta,  or  from  improper  offences,  673 
Injury  from  accident  or  negligence,  673 
Ooods  stolen  from  a  ship  or  inn,  673 
In  criminal  cases,  the  citizens  of  Rome  could  only  be  tried  by  their 

country,  674 
Penal  statutes  form  a  very  small  proportion  of  the  Code  and  Pandects, 

674 
Business  of  life  is  multiplied  by  the  extent  of  commerce  and  dominion, 

674,  675 
The  laws  which  excuse  the  ignorance  of  their  subjects,  confess  their  own 

imperfections,  675 
Ntnih  Period  qf  the  History  cf  the  Roman  Law,  675,  676 
From  Justinian  till  the  fall  of  the  empire  in  the  East,  675,  676 
rrandation  <»r  the  Pandects  by  Thaleleus,  676 
Laws  published  by  the  successors  of  Justinian,  676 
Tenth  Period  qf  the  History  qf  the  Roman  Lawy  676 
Discovery  of  the  Pandects  at  Amalphi,  676 
Principal  Schools  in  which  (he  Civil  Law  has  been  taught  since  its  revival 

in  Europe,  676—678 
Influence  qf  the  Civil  Law  on  the  Jurisprudence  qf  the  Modem  States  qf 

JBuropCj  678,  679 
Introduction  of  the  civil  law  into  Endaud,  679 
Its  study  prohibited  by  Stephen  and  Innocent,  679 
Neither  the  canon  or  civil  law  liave  any  force  in  England,  680 
Courts  in  which  the  civil  and  canon  laws  are  permitted  to  be  restric- 

tively  used,  680 
Courts  of  oommoa  law  have  a  superintendence  oyer  these  courts,  680 
Conmum-law  courts  possess  the  power  of  restraining  the  civil  courts,  681 
An  appeal  lies  to  the  king  i|i  the  last  resprt^  68} 
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—  On  the  Law  thai  i$  obien>ed  in  England^  in  regard  to  Cfitnl  Matters 

(Chapter  X,),  681—696 
Commenoeinent  of  civil  process,  681,  682      ^ 
Summons  of  the  defendiuit,  682 
A  person  who  declines  to  answer  the  demand  of  another,  acknowledges 

the  justice  of  such  demand,  682 
Administration  of  justice  originally  entnistied  to  the  pablic  and  nkilitary 

authorities,  682,  683 
Writ  of  "  capias  '*  issued  against  those  in  contempt,  683 
In  Rome,  the  distribution  of  civil  justice  was  lodged  in  the  hands  of  the 

king,  683 
Mode  of  personal  arrest,  683,  684 

Distinction  between  the  Roman  and  English  modes  Of  arrest,  684 
Laws  of  the  Twelve  Tables,  684 
Emancipated  sons,  and  freed  slaves,  restrained  from  summoniiig  their 

parents  or  masters,  684,  685 
Law  and  practice  of  arrests  in  England,  686 
Courts  of  conscience,  685 

Refinements,  formalities,  and  strictness  of  the  Einglish  civil  law,  686 
The  origin  of  a  regular  system  of  laws,  is  the  absence  of  military  power, 

686,  687 
Science  of  the  law,  is  a  knowledge  of  a  long  series  of  former  rules  and 

precedents,  687 
Misnomers  and  mispleadings,  a  failure  against  the  laws  of  strict  justice^ 

687 

Professional  regulations  are  useful  for  uniformity,  688 

Amplification  of  the  Twelve  Tables,  688,  689 

Distinct  branches  of  cases  and  actions,  contrived  by  the  Roman  juris- 
consults, 689 

Roman  jurisconsults,  and  pontiffb,  kept  the  exdttsiYe  knowledge  of  the 
laws,  689,  690 

Jus  ^lianum,  690 

Jus  Flavianum,  690 

Writs  must  be  rightly  directed,  or  they  will  be  nouoht,  691 

English  pleadings  have  the  same  formalities  as  the  Roman  law,  092 

Abuses  which  have  arisen  in  pleadings,  692 

Difference  between  the  actiones  legis,  and  the  English  writs,  693 

Original  writs,  692,  693 

Auwority  of  parliament  requisite  to  create  a  new  writ,  693 

Hanaper  and  petty  bag  office,  694 

A  new  writ  amounts,  in  its  consequences,  to  a  new  law,  694 

Imperfections  in  the  distribution  of  justice,  694,  695 

Legal  fictions,  695 

Process  in  the  Court  of  Common  Pleas,  695 

Process  in  the  Court  of  King's  Bench,  696 

Process  in  the  Court  of  Exchequer,  696 

NoTBS  TO  Chapter  X.,  697—717 

Amendment  of  the  Record,  697 — 699 

Rec6rd  amendable,  by  9  Oeorge  IV.  c.  15,  in  cases  where  a  variance 
shall  appear  between  written  or  printed  eyidence  and  the  record,  on 
payment  of  costs,  697 

Older  for  amendment  to  be  indorsed  on  the  poetea^  697 

The  judge  has  an  absolute  power  to  amend  variances  between  written  or 
printed  evidence,  697 

Amendments  mav  be  made  when  any  variance  appears  between  the 
proof,  or  recital,  or  setting  forth  on  the  record,  of  any  contract,  &c., 
in  any  particular  not  material  to  the  merits  of  the  case,  and  by  which 
the  opposite  party  cannot  have  been  prejudiced,  698 

Terms  of  amendment,  698 

Trial  to  proceed  aller  amendment,  ae  if  no  Tarianee  had  appeared, 
698,  699 
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Order  for  amendment  to  be  indoned  on  the  pottea,  and  entered  on  the    

roll,  eM 
Party  dissatisfied  with  the  deciaion  of  a  judge,  may  apply  to  the  court 

for  a  new  trial,  699 
Judge  at  nisi  prins,  will  amend  any  variance  which  does  not  afibot  the 

matter  really  in  dispute  between  the  parties,  699 
The  eoart  or  judge  can  direct  facts  to  be  found  spedally,  099 
Power  and  Jurisdieiion  of  Parliameniy  699,  700 
Parliament  can  change  and  create  the  constitution  of  the  kingdom,  700 
Rgeeni  AmsndmenU  in  the  Law,  ^(H)-^^l6 
Writs  for  the  commencement  of  personal  actions  (Stat.  8  William  IV* 

c  99|  6  George  IV.  o.  16),  700,  701 
Abotition  of  real  and  mixed  actions  (Stat.  3  &  4  William  IV.  o.  27),  701 
Actions  that  may  be  commenced  by  original  writ,  701 
.The  action  of  repleyin  (Stat.  2  William  IV.  e.  39,  s.  19),  701,  702 
The  Wrii  of  Summons,  its  direction  and  fonn,  703 
Misnomer  in  names  of  parties,  702 
Description  of  the  defendant,  703 
Date,  teste,  and  return  of  writ  of  summons,  703 
Memorandum  and  indorsements  thereon,  703 

From  which  court,  and  by  what  officer,  the  writ  of  summons  is  issued,  703 
AHat  and  Pluriet,  writs  of  summons^  704 
Memorandums  and  indorsements  thereon,  704 
Proceedings  when  defendant  cannot  be  personally  served,  704 
Writs  of  sunmions  and  capias  are  primary  and  auxiliary  writs,  704,  706 
Serriceable  and  bailable  writs,  70ft 

WrU  of  Diairingas  (Stat.  2  WilUam  IV.  o.  39),  706 
Facts  required  to  be  stated  in  the  affidavit  for  obtaining  the  writ  of 
distringas,  705 

Where  the  defendant  purposely  avoids  being  served,  706 

Distringas  to  compel  appearance,  or  for  the  purpose  of  prooeeding  to 
outlawry,  706 

When  defendant  is  abroad,  a  distringas  to  compel  appearance  will  not 
be  allowed,  706 

When  the  residence  of  the  defendant  is  tmlmown,  706 

Bule  or  order  for  distringas,  706 

Teste  of  distringas,  707 

When  retnmable,  707 

For  prooeeding  to  outlawry,  707 

Notice  to  be  subscribed  to  tlie  writ  of  distringas,  707 

Indoisenients  on  such  write,  707 

The  Writ  of  Caputs  (Stat  2  William  IV.  c.  89),  707,  708 

Direction  and  form  of  the  writ  of  capias,  708 

Notice  to  defendant,  to  cause  the  entry  of  special  bail,  708 

When  the  writ  is  to  be  returned,  708 

A  capias  qnousque  defined,  708 

Form  of  writ  to  be  strictly  adhered  to,  708 

Defendant's  christian  and  surnames  should  be  inserted  in  the  writ,  709 

Defendant's  residence  or  place  of  abode,  709 

If  the  defendant's  place  of  residence  be  not  inserted  hi  the  writ  of 
capias,  it  may  be  set  aside,  709 

Form  of  describing  the  nature  of  the  action,  709 

Date  and  teste  of  the  writ,  709 

Memorandum  and  warning  to  the  defendant  to  be  indorsed  on  the 
writ,  710 

Defendant,  when  in  custody,  710 

Deposit  of  naoney,  under  Stat.  7^8  George  IV.  e.  71i  p*  710 

Omission  to  put  in  special  bail,  710 

Entry  of  common  appearance,  710 

Indorsements  on  the  writ  of  capias,  710 

Proeeedinge  in  defkuH  of  appeaianoe,  or  special  bail,  71 1 

Affidavit  St  cause  of  action^  711 
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—  Proceedings  when  defendant  cannot  be  arrested,  711 

Proceedings  to  outlawry,  or  waiver,  on  mesne  process  (Stat.  2  William 
IV.  c.  39),  711 

Writs  of  exigi  facias  and  proclamation,  711 

Return  of  the  writs  of  '*  capias,**  or  '^  distringas,**  must  be  certain, 

711,  712 

Where  the  cause  of  action  amounts  to  20/.  or  upwards,  the  proocss  is 
bailable  (Stat  2  William  IV.  c  39),  712 

Process  (tgainst  privileged  Persons^ — ambassadors ;  members  of  parlia- 
ment, or  of  convocation;  married  women;  attorneys;  witnesses; 
clergymen,  &c.,  712,  713 

Process  against  peers  of  the  realm,  members  of  the  House  of  Com- 
mons; and  corporations  and  hundredors,  713 

Must  be  sued  by  writ  of  summons  and  distringas,  713 

How  described  in  process,  713 

Proceedings  in  personal  actions  against  members  of  parliament,  713 

The  writ  must  be  directed  to  the  defendant,  stating  his  residence  or 
place  of  abode,  714 

Summons  required  to  be  indorsed,  as  in  the  writ  of  capias,  714 

Signing,  sealing,  and  service  of  writs  of  summons,  714 

Mode  of  commencing  actions  agiunst  corporations  and  hundredors,  714 

How  described  in  process,  714,  71^ 

Writ  of  summons  can  be  served  on  the  mayor,  or  other  head  officer, 

^    &c.,  715 

Power  of  Judges  to  make  General  Rules,  IXb,  716 

Judges  of  each  court  can  make  general  rules  for  regulating  their  own 

proceedings  (2  William  IV.  c.  39),  715 
^ower  of  ali  the  judges  jointly  to  make  rules  (1  William  IV.  c  70), 

716,  716 
Power  of  all  the  judges  jointly  to  make  alterations  in  the  mode  of 

pleading  (3  &  4  WUliam  IV.  c.  42),  716 
Inconveniences  that  exist  in  the  courts  of  common  law,  716 
Number  of  reports,  has  created  uncertainty  in  the  law,  716 
In  term  time  the  courts  have  adjourned  at  an  early  hour,  and  public 

business  has  been  otherwise  impeded,  in  consequence  of  the  absence  of 

counsel,  716,  717 
Rules  of  circuit  practice  should  be  extended  to  the  supreme  courts,  717 
The  Courts  of  Equity^  Chaptxr  XI.,  717—729 
Courts  of  equity  are  mtended  to  extend  the  administration  of  justice  to 

all  possible  cases,  717 
False  notions  respecting  the  duties  of  courts  of  equity,  718 
The  chancellor  hath  power  to  moderate  and  temper  the  written  law,  718 
Office  of  a  judge  of  equity  was  assumed  by  the  Roman  prsetor,  719 
Emancipated  sons  were  supposed  to  have  ceased  to  ))e  the  children  of 

their  fathers,  720 
The  Twelve  Tables  provided  relief  only  for  cases  of  theft,  720 
The  Twelve  Tables  did  not  assign  remedies,  except  for  very  few  caacs 

of  fraud,  721 
Courts  of  equity  provide  remedies  for  cases  in  which  the  courts  of  law 

are  powerless,  722 
Assumed  origin  of  the  power  of  the  Court  of  Cliancer}',  722 
Settled  authority  of  the  courts  of  equity,  723 
Process  in  the  Court  of  Chancery,  723 
Execution  of  decrees,  724 

Roman  proetors  decided  according  to  the  civil  and  praetorian  laws,  724 
Lex  Cornelia,  725 

Temporary  duration  of  the  praetorian  laws  or  edicts,  725 
Perpetuum  edictum,  725 

Courts  of  equity  have  not  superseded  the  common  law  courts,  726 
Restrictions  on  courts  of  equity,  726,  727 
Jurisdiction  of  courts  of  equity,  has  been  exactly  defined,  727 
Chancery  Rolls,  12f 
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InnovatioDs  not  permitted  in  the  common  and  statute  law,  728  ^ 

Judges  in  equity  are  bound  to  adhere  to  the  system  of  decrees  formerly 

passed  in  their  courts,  728 
Appeals  from  decrees  carried  to  the  House  of  Lords,  729 
Norn  TO  Chaptsr  XL,  729—764 
General  rules  not  applicable  to  every  individual  case,  729 
BistiDeticm  between  positive  law  and  equity,  730 
The  courts  established  for  the  ordinary  administration  of  justice  have 

been  embarrassed  by  a  rigid  adherence  to  rules  of  decision,  730 
Barip  Hisiorff  of  the  Court  of  Equity,  730—738 

Admininistration  of  justice  delegated  by  the  king  to  ministers,  730,  731 
The  crown  reserved  to  itself  a  final  appeal,  731 
The  chancellor  the  keeper  of  the  king*s  conscience,  731 
Origin  of  providing  remedies  for  grievances  not  cognizable  by  statute,  731 
To  obtain  relief,  recourse  was  had  to  a  petition  to  the  king,  731 
Duty  of  judging  of  the  merit  of  petitions  assigned  to  the  chancellor,  732 
Conmieneement  of  the  chancellor's  separate  jurisdiction,  732,  733 
The  chancellor  enabled  to  proceed  in  suits  secundum  »quum  et  bonum, 

733 
Statutable  recognition  of  the  chancellor's  authority  (36  Edward  III, 

c  9),  733 
Increued  authority  of  the  chancellor  from  the  reign  of  Edward  III,, 

733,  734 
The  oonunons  complain  of  the  jurisdiction  of  chancery,  in  7  and  13 

Richard  IL,  734 
The  oommons  pray  that  the  chancellor  may  not  interfere  with  the  course 

of  the  common  law,  734,  735 
The  chancellor  acquires  authority  to  award  damages,  735 
Advance  of  the  equitable  jurisdiction  during  the  reign  of  Richard  IL, 

735,736  f 

Writ  of  subpoena,  an  efficacious  mode  of  effecting  justice,  736 
Commons  pray  that  restrictions  be  placed  on  the  Court  of  Chancery,  . 

736 
Rcanoostrance  of  the  commons  in  15  Henry  VI.  respecting  the  writ  of 

subposna^  736,  737 
The  chancellor's  powers,  in  all;  his  important  functions,  not  determined 

until  the  reign  of  James  L,  737 
The  chancellor  decides  on  principles  of  universal  justice,  when  the  inter* 

ferenoe  of  a  court  of  judicature  is  requisite  to  prevent  a  wrong,  737 
Courts  of  equity  remove  impediments  to  the  fair  decision  of  a  question 

in  other  courts,  737;  738 
Caees  which  occur  in  chancery  are  decided  on  fixed  principles,  738 
Prefeirine  a  bill  in  equity,  738 

Bills  and  mformations  have  been  always  in  the  English  language,  738 
Every  bill  must  have  for  its  object  one  or  more  of  the  grotmcUi  upon 

^^ch  the  jurisdiction  of  the  court  is  founded,  738,  739 
Answer  of  the  defendant  must  be  upon  oath,  739 
An  answer  required  in  the  case  of  a  bill  seeking  the  decree  of  the  court 

on  the  subject,  739 
When  the  object  of  the  bill  is  a  discovery,  739 
Matters  of  defence,  740 

I>efendant  having  an  interest  to  support  the  plaintiff's  case,  740 
Right  of  the  plaintiff  to  compel  an  answer,  740 
Plaintiff  not  entitled  to  relief,  740 

Answer  may  be  founded  on  matter  apparent  in  the  bill,  741 
Form  of  making  defence  varies  accoiding  to  the  foundation  on  which  it 

is  made,  741 
Prineip4il  MeUtert  over  which  Cowrte  of  Equity  exercise  an  Equitable 

JurtetUetion,  742 
Aeddenl,  Mietake  and  Fraud,  '742 — 750 

Courts  of  equity  will  interpose  with  remedies  which  the  ordinary  courts 
would  have  given,  if  their  powers  had  been  equal  to  the  purpose,  742 
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ConrtB  of  equity  wiU  not  aorame  a  joriBdietioii  when  the  powen  of  ordi- 

niury  courts  can  afford  jnstieey  749 
Accident  made  a  ground  to  give  jurisdiction  to  the  court,  74%  743 
Orants  are*  in  many  cases,  presumed  or  supplied,  748 
Ascertainment  of  boundaries,  ftc,  743 
Penalties  or  forfeitures,  &c.,  748 
Equity  will  not  interfere  in  penalties^  unless  a  oompeosat&on  can  be 

given,  so  as  to  place  the  party  in  the  same  situation,  743 
Where  a  penalty  is  inserted  merely  to  secure  the  enjoynMot  of  a  col- 
lateral object,  743 
Forfeitures  under  acts  of  parUament  cannot  be  rdieved  against,  743, 744 
An  undue  advantage  acquired  by  fraud  or  accident,  744 
Bill  to  restrain  proceedings  in  courts  of  ordinary  jurisdiction,  744 
Deed  fraudulently  obtained  without  consideration,  744 
Rectification  of  deed  acoordinff  to  the  intention  of  the  parties,  744 
Belief  aoainst  instruments  which  destroy  rights,  746 
Lapse  of  time,  746 
Charitable  uses,  746 

Settlement  executed  subsequent  to  marriage,  746 
General  principles  upon  which  courts  of  equity  interpose  to  oarry 

marriage  articles  into  execution,  745 
lenorance  of  law,  746 

Mistakes  of  judgment  will  not  be  relieved  against,  746 
Agreement  founded  on  a  mistake  wHl  be  set  aside,  746 
Mistakes  in  wills,  746 
Where  there  is  a  clear  mistake,  recourse  must  be  had  to  the  general 

scope  of  the  will,  746 
Fraud  D^ned,  747 

Species  of  fraud  enumerated  by  Lord  Hardwicke,  747 
In  cases  of  fraud,  the  remedy  does  not  die  with  the  penon,  747 
Every  delay  arising  from  fraud  adds  to  its  injustice,  746 
Cases  of  fraud  in  which  the  court  will  not  interfere,  748 
Cases  of  fraud  not  penal,  748 
Principal  rules  upon  the  subject  of  fraud,  748 
Letters  patent  vacated  for  fraud,  748 

Voluntary  conveyances  frequently  declared  to  be  fraudulent,  748* 
When  a  voluntary  agreement  cannot  be  invalidated,  748,  749 
Tnut€§t  not  permitted  to  become  purchasers,  749 
Transactions  between  Attorney  and  Client y  when  impeachable,  749 
A  client  may  make  a  voluntary  gift  to  his  attorney,  749 
An  attorney  may  purchase  of  his  client,  749 
E^peetani  Heirsy  749 

Inadequacy  of  consideration,  ground  for  setting  aside  the  oontmet,  760 
CfuartUan  and  Ward,  transactions  between,  wiSched  with  jealousy,  760 
When  the  ward  can  make  a  mnt  to  his  guardian,  760 
Husband  releasing  the  guardians  of  his  wife  before  matriage,  does  not 

bind,  761 
Voluntary  grant  of  an  annuity  by  a  ward,  761 
Injunctions  granted  to  prevent  fraud  and  injustice,  761 
Aceounty  suits  in  matters  of,  761 
Same  species  of  relief  is  given  at  law  in  an  action  of  account,  as  under  a 

bill  in  equity,  761 
Cases  in  which  equity  will  not  interfeie,  762 
Period  from  which  the  rents  and  profits  are  given  to  a  party  demanding 

an  account,  in  cases  of  infants,  partners,  and  corporations,  762 
Bills  for  tithes,  762  r-        ^ 

Reference  to  an  arbitration  at  law  does  not  oust  equity  of  jurisdiction, 

76i 
An  accountant  defendant  will  be  allowed,  on  his  oath,  all  sums  under 

forty  shillings,  762 
Stated  account  need  not  be  signed,  768 
VoieigB  meiohants'  MoouBta,  768 
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Stated  account  cannot  be  imravelled,  753  1 

Specific  Performance  qf  AgretmerUsy  ^S3'^^66 

EffBet  of  a  mere  contmct  for  the  purchase  of  land  is,  in  many  respects, 

very  different  at  law  from  what  it  is  in  equity,  7^3 
An  agreement  to  be  specifically  performed  must  1>e  according  to  the 

foitoa  prescribed  by  law,  754 
Part  periormanee  of  an  agreement,  will,  in  some  caaes,  eause  equity  to 

decree  the  entire  performance,  764 
What  is  considered  a  part  performance  of  an  agreement,  754 
Agreements  respecting  personal  chattels  rarely  enforoed,  754,  755 
Forfeiture  by  a  breach  of  covenant  in  a  lease,  755 
Transfer  of  stock,  756 
Purchase  of  a  debt,  765 
Partners,  756 

He  that  hath  committed  iniquity,  shall  not  hare  equity,  766 
TVii*^,  766—757 
Principles  under  which  courts  of  equity  have  assumed  a  jurisdiction  in 

cases  of  trust,  756 
Express  and  implied  trusts,  767  i 

Cestui  que  trust,  entitled,  to  the  aid  of  a  court  of  equity,  757 
A  trust  is,  a  right  in  the  cestui  que  trust  to  receive  the  profits,  757 
Construction  of  words  by  which  trusts  are  limited,  757 
Express  trusts  created  by  deed,  757 
IftfmUMy  767,  758 

Removal  of  a  child  from  its  parents,  768 
The  oomi  retains  its  jurisdiction  over  the  property  of  a  wud  of  court 

after  twenty-one,  768 
Punishment  for  marrying  a  ward  of  court,  758 
Statutable  Jurisdieiion,  758 
Commission  qf  Review^  768 
Bankruptcy,  759 
LunaHcSy  759—762     . 

Persons  and  estates  of  lunatics  confided  to  the  dianoellor,  759 
Appointment  of  conmiittee,  759 
Idiots  and  lunatics  sue  by  their  conmiittees,  759 
Boles  of  law  and  equity  are  the  same  as  to  what  amounts  to  insanity, 

769,  760 
Motives  by  which  the  court  ia  influenced  in  the  issuing  of  a  commission 

of  lunacy,  760 
Persons  who  are  generally  appointed  the  committee  of  a  lunatic,  760 
Committee  of  a  lunatic  considered  merely  as  a  bailiff  to  the  estate,  760 
Allowance  to  lunatics,  760 

Allowance  decreed  to  junior  members  of  a  lunatic's  ftunily,  760,  761 
Allowance  made  out  of  a  lunatic's  estate  in  consideration  of  the  marriage 

of  one  of  his  daughters,  761 
Assistance  given  to  collateral  relations,  761 
No  remuneration  allowed  to  the  committee  of  a  lunatic,  761 
Comfort  and  benefit  of  the  lunatic  the  great  object  of  the  court,  761 
Marriage  of  a  lunatic  (16  George  II.  c«  30),  761,  762 
Every  act  of  a  lunatic,  subsequent  to  the  period  at  which  he  is  proved  to 

be  a  lunatic,  is  void,  762 
Acts  done  during  a  lucid  interval  are  valid,  762 
Party  desirous  of  enforcing  a  contract,  must  show  it  was  executed 

during  a  lucid  interval,  762 
Charities,  762,  763 

Breaches  of  trust  (52  George  III.  c.  101),  763 
Habeas  Corpus  Act,  763 

Writ  of  habeas  corpus  demandable  of  right  from  the  ehanoellor,  763  ' 
Friendfy  Society  Act  (3  George  IV.  c.  64;  1  William  IV.  e.  60),  763 
Justices  of  the  Peace,  764 
Justices  displaced  at  the  discretion  of  the  chancellor,  764 

can  only  be  punished  in  the  Court  of  King's  Bench,  764 
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1 —  Privais  Acts,  764 

Criminal  Justice,  Chapter  XIL,  765--774 

Criminal  justice  essentially  interests  the  security  of  individuals,  7^6 
For  mutual  preservation,  each  individual  surrenders  a  share  of  his  pro- 
perty and  Uberty,  766,  766 
The  ]a,vr  proscribes  the  attempt  of  resistance,  766 
Absolute  will  of  the  prince  spreads  universal  oppression,  766 
That  portion  of  public  authority  deposited  with  the  miniBters  of  law  as 

the  instrument  of  national  tranquillity,  is  a  formidable  vreapon,  767 
The  happiest  dispositions  are  not  proof  against  the  allurementB  of 

power,  768 
Powers  of  a  people  can  only  be  eifectual  as  they  are  brought  into  action 

by  private  individuals,  768 
The  sovereign  should  be  careful  that  he  does  not  attempt  to  rule  by 

military  power,  769 
Prerogative  of  dispensing  judgments,  769 
If  the  judicial  authority  were  lodged  in  the  legislature,  great  inoonve- 

nience  must  ensue,  770 
The  judicial  p0wer  ought  to  reside  in  a  subordinate  and  dependant 

body,  776 
In  a  limited  monarchy  the  powers  of  the  state  should  be  confined  to  the 

end  of  their  institution,  771 
Evils  of  secret  tribunals,  772,  773 
Security  of  the  individual,  and  consciousness  of  that  security,  essential 

to  the  enjoyment  of  liberty,  77^ 
Judicial  authority  ought  not  to  reside  in  an  independent  body,  774 
The  accused  ought  to  be  provided  with  all  possible  means  of  defence, 

774 
Judicial  power  is  a  necessary  evil,  774 
CriminalJutticey  Chaftbr  XIII.,  776—787 
Duties  of  justices  of  the  peace,  776 
The  grand  jury,  775,  776 
Arraignment  oH  the  prisoner,  776 
The  petit  jury,  776 
Challenge  to  the  array,  776,  777 
Challenge  to  the  polls,  777 
Propter  honoris  respectum,  777 
Propter  defectum,  777 
Propter  delictum,  777 
Propter  affectum,  777 
Peremptory  duiUenge,  777 

Witnesses  deliver  their  evidence  in  the  presence  of  the  prisoner,  777^  778 
Prisoner  can  be  heard  by  his  counsel,  778 
High  treason,  proceedings  in,  778,  779 
Duties  of  the  judge,  779 
Verdict  of  the  jury,  779 
Unanimity  of  the  jury,  779 
The  accuA&d  are  guarded  against  all  decisions  from  men  invested  with 

any  permanent  official  authority,  779,  780 
Jury  must  pronounce  both  on  the  commission  of  a  certain  fact,  and  on 

the  reason  which  makes  such  fact  to  be  contrary  to  law,  780 
Juries  are  uncontrollable  in  their  verdicts,  781 
General  duties  of  jurors,  781 
Effect  of  a  verdict  of  guilty  or  not  guilty,  781,  782 
Rejection  of  the  punishment  of  torture,  7^ 
Publicity  of  the  trials  of  criminals,  783 
Inflexibility  of  the  law,  783 

The  executive  powers  restrained  by  the  trial  by  jury,  784 
Advantages  derived  from  the  extensive  right  of  cliallenging,  784,  785 
Access  not  refused  to  a  prisoner,  785 
The  grand  jury,  786 
Witnesses  must  deliver  theur  evidence  m  the  presence  of  the  prisoner,  786 
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The  petty  jury,  186  

Special  verdict,  786 

A  man  when  once  acquitted,  can  never  be  tried  again  for  the  same 
offence,  786,  787 

Criminals  not  punished  with  undue  severity,  787 

NoTU  TO  Chaptxr  XIII.  787—799 

Trial  by  Jury,  787 

The  wisest  laws  are  vain  and  ineffectual,  without  certain  modes  of  inves- 
tigatine  truth,  787 

The  Engush  law  has  defined,  distinguished,  and  applied  legal  conse- 
quences to  ascertained  facts,  787 

Power  of  discriminating  between  truth  and  falsehood,  depends  upon  an 
intelligent  mind,  788 

Origin  of  trial  by  jury,  788 

An  appeal  from  the  **  Fatria,*'  to  a  select  number,  was  a  practice  of 
great  antiquity,  788 

Duties  of  juries,  temp,  Henry  III.,  788,  789 

Absolute  certainty  is  not  essential  to  satisfy  the  mind  of  the  jury,  789 

Distinctions  between  full  proof  and  mere  preponderance  of  evidence,  789 

Direct  and  indirect  evidence,  789,  790 

Artificial  evidence,  790 

Legal  presumptions,  790 

Conventional  evidence,  790 

Natural  evidence,  790 

All^ations  upon  the  record,  790 

The  court  can  only  adjudge  upon  such  facts  as  have  been  found  by  a 
jury,  790 

General  restrictions  on  juries,  791 

A  juror  cannot  give  a  verdict  upon  his  private  knowledge,  791 

Evidence  admitted  for  one  purpose,  may  be  no  evidence  for  another 
purpose,  791 

Jury  must  find  facts,  not  mere  evidence,  791,  792 

The  court  cannot  pronounce  judgment  on  a  verdict  of  mere  evidence,  792 

Questions  of  fact  and  conclusions  of  law,  792,  793 

The  law  cannot  in  general  prescribe  what  shall  be  reasonable  time,  793 

General  terms  which  involve  matters  of  law  as  well  as  of  fact,  793 

Test  of  deciding  whether  a  general  inference  as  to  reasonable  time,  be 
one  of  law  or  of  fact,  793 

Beasonable  time,  where  a  question  of  law,  794 

Reasonable  time,  &c.,  where  a  question  of  fact,  794 

Inference  of  fraud  is  sometimes  a  question  of  law,  at  other  times  a 
question  of  fact,  794,  795 

Inference  as  to  malice  and  intention,  795 

Inference  of  negligence,  &c«,  795 

Reputed  ownership,  795 

Collateral  matters  of  law  arising  in  the  course  of  a  trial,  796 

Construction  of  written  documents  is  a  matter  of  pure  law,  except 
when  the  meaning  is  to  be  judged  of  by  the  aid  of  extrinsic  circum- 
stances, 796 

Province  of  the  jury  to  draw  the  proper  conclusion  in  fact  from  mere 
circumstantial  evidence  of  the  fact,  796 

Demurrer  to  evidence,  797 

Moving  the  court  for  a  new  trial,  797 

Grounds  upon  which  new  trials  are  granted,  797 

Mistake  or  misdirection  of  the  judge,  798 

Reception  of  improper  evidence,  798 

Rejection  of  a  competent  witness,  798 

Mistake  or  misunderstanding  of  the  jury,  798 

Presumptions  contrary  to  evidence,  798 

Excessive  damages,  798 

Advantages  resulting  from  the  institution  of  juries,  799 

The  only  sore  guide  to  truth  is  reason,  aided  by  experience,  799 
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*  Trial  by  jury  constitutes  the  strongest  security  to  the  liberties  of  the 

people,  799 
Law*  relative  to  Imprisonment,  Chapter  XIV.^  800 — 804 
Enlargement  upon  bail,  800 
It  is  against  the  executive  power  that  the  legislature  has  directed  its 

efforts,  800 
Writs  of  mainprize,  de  odio  et  atia,  and  de  homine  replegiando,  800 
Writ  of  Habeas  Corpus,  801,  802 
Petition  of  Right,  801 

Evasion  of  16  Charles  I.  c.  10,  by  connivance  of  the  judges,  802 
Stat.  31  Charles  II.  c.  2,  p.  802,  803 

Bringing  up  the  prisoner  under  the  writ  of  habeas  corpus,  802 
Officer  neglecting  to  make  a  due  return,  802,  803 
A  person  once  delivered  by  habeas  corpus,  cannot  be  recommitted,  803 
Traitors  and  felons  can  demand  a  trial,  803 

Judges  denying  the  writ  of  habeas  corpus  subject  to  penalties,  803 
Transportation  from  England  prohibited  except  under  the  statute  and 

common  law,  803,  804 
a  view  op  the  ad  vantages  of  the  english  government,  and  of  the 

Rights  and  Liberties  of  the  People;  and  a  Confirmation  by 

REFERENCE  TO  FaCTS,  OF  THE  PRINCIPLES  STATED  IN  THE  WoRK,  805 — 
1032 

Unity  qf  the  Executive  Power,  Chapter  I.,  806 — 817 

Nature  and  functions  of  the  constituent  parts  of  government,  805 

Limitations  on  the  kingly  power  rarely  prevailed,  808 

The  people  possess  the  reality  of  power,  806 

Every  individual  aims  at  the  exercise  of  a  share  of  power,  806 

Greneral  assemblies  gratify  their  political  caprices,  807 

Popular  favourites  ultimately  become  the  masters  of  the  people,  807 

Rival  powers  cause  continual  convulsions,  808 

In  all  states  destructive  families  arise,  who  are  the  bane  and  ruin  of  them, 

808 
The  English  constitution  has  avoided  numerous  and  general  assemblies, 

809 
Executive  power  vested  in  the  king,  810 
The  royal  power  ensures  a  salutary'  steadiness  to  the  vessel  of  the  state, 

810 
The  nobility  dwindle  almost  to  nothing,  in  comparison  with  the  splendour 

of  the  throne,  811 
The  bare  advantage  of  high  birth,  has  no  other  foundation  than  public 

opinion,  811,  812 
The  only  door  which  the  constitution  leaves  open  to  the  ambition  of  any 
man,  is  a  place  in  the  administration  during  the  pleasure  of  the  king, 
812 
Power  of  a  popular  leader  is  destroyed  by  the  privileges  of  the  peerage, 

813,  814 
The  first  commoner  possesses  greater  authority  as  such,  than  a  peer,  814 
Jealousy  of  the  peers,  towards  a  powerful  commoner,  814 
The  reward  which  the  constitution  prepares  for  the  favourite  of  the 

people,  is  a  kind  of  ostracism,  815 
The  laws  of  England  open  no  door  to  those  accumulations  of  power 

which  have  destroyed  so  many  republics,  815,  816 
Stability  which  the  power  of  the  crown  gives  to  the  state,  816 
People  of  England  not  tied  down  to  inaction  by  the  nature  of  their 

government,  817 
The  Executive  Power  is  more  easily  confined  when  it  is  one,  Chafter  II., 

818—820. 
Advantages  that  are  derived  from  the  union  of  the  executive  authority. 

818 
Tyranny  under  the  Romans,  818 

Indivisibility  of  the  public  power  haA  kept  the  views  and  efforts  of  the 
people  directed  to  one  object,  819 
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liberty,  819 
Execative  power  is  formidable,  but  its  nature  is  known,  820 
Division  qfthe  Legislative  Power,  Chaptbr  III.,  820—827 
For  securing  the  constitution  of  a  state,  it  ii  necessary  to  restrain  the 

exeeutiye  power,  820 
Advantages  of  the  legislature  being  divided  mto  three  parts,  821 
Division  of  the  executive  introduces  actual  oppositions,  822 
Ihe  establishment  of  the  right  of  the  strongest,  would  arise  from  a 

division  of  the  executive,  822 
That  the  laws  of  a  state  may  be  permanent,  the  legislative  power  should 

be  divided,  822 
Permanent  character  of  the  political  laws  of  England,  828 
Inequalities  of  the  several  parts  of  the  legislature  have  been  made  up  by 

the  magic  of  dignity,  824 
Privileges  of  the  lords  and  commons,  825 
Conferences  between  the  lords  and  commons,  826 
The  lords  are  members  of  the  legislature  by  virtue  of  a  right  inherent  in 

their  persons,  826 
Balance  of  the  legislature,  820,  827 
The  business  qf  proposing  Laws  lodged  in  the  hands  of  the  People. 

Chaftbr  IV.,  827—834 
In  the  ancient  free  states,  the  share  of  the  people  in  legislation,  was  to 

approve  or  reject  the  propositions  which  were  made  to  them,  827 
Where  the  exclusive  right  of  proposing  laws  is  vested  in  the  magistrates, 

the  legislature  are  considered  by  them  as  an  enemy,  826,  829 
People  of  England  possess  the  initiative  in  legislation,  829,  830 
Necessities  of  the  state  compel  a  frequent  recourse  to  parluunent,  830 
Correction  of  abuse  fearlessly  executed,  831 

The  commons  are  sole  judges  of  the  ways  and  means  of  raising  sub- 
sidies, 832 
The  executive  cannot  propose  laws  and  remedies,  832 
In  ancient  governments  tne  executive  was  in  a  state  of  dependance  on 

the  legislature,  833 
King  of  England  unites  in  himself  the  whole  public  power  and  majesty, 

884 
Limitations  on  the  prerogative,  834 
An  Inquiry  made,  whether  it  would  be  an  Advantage  to  Public  Liberty, 

that  the  Laws  should  be  enacted  by  the  Votes  cf  the  People  at  large, 

Chapter  V.,  835—845 
The  word  ''  liberty  *'  is  one  of  those  which  have  been  most  misunder- 
stood, 835 
Governments  of  Sparta  and  Rome  misapprehended  the  only  rational 

design  of  civil  societies,  836 
Neither  did  they  understand  the  true  end  of  the  particular  institutions  by 

which  they  were  to  be  regulated,  836 
'^  A  man  who  contributes  by  his  vote  to  the  passing  of  a  law,  has  himself  ' 

made  the  law;  in  obeying  it,  he  obeys  himself;**  he  therefore  is  free, 

837 
The  citizen  must  trust  other  persons  for  the  execution  of  those  things 

which  have  been  resolved  upon  in  common,  838 
Liberty  defined,  638 
To  concur,  by  suffrage,  in  the  enactment  of  laws,  is  to  enjoy  a  share  of 

power,  838 
In  the  first  formation  of  civil  society,  the  several  duties  which  every 

individual  owes  to  others  and  to  the  state  are  alone  regarded,  839 
The  greater  number  of  citizens  must  trust  to  those  who  have  more  abili- 
ties than  themselves  for  the  purposes  of  legislation,  840 
The  multitude,  in  consequence  of  their  being  a  multitude,  are  incapable 

of  coming  to  any  mature  resolution,  841 
Besolutions  of  an  assembly  of  the  people,  are  determined  by  reasons 
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*  which  ihey  would  blush  to  pay  any  regard  to  on  less  serious  oceauons, 

841,  842 
Those  who  share  in  the  actual  exercise  of  public  power,  are  not  allowed 

to  sit  down  in  inaction,  842 
Tractableness  of  the  people  during  public  calamities,  and  its  heedlessness 

in  times  of  prosperity,  are  equally  taken  advantage  of,  842 
Besolutions  adopted  at  an  assembly  of  the  people,  are  nothing  more  than 

the  effect  of  the  artifices  of  a  few  designing  men,  843 
Evils  of  republican  governments,  844 
There  is  no  proposal,  however  absurd,  to  which  a  numerous  assembly  of 

men  may  not,  at  one  time  or  other,  be  brought  to  assent,  845 
Advantages  thai  accrue  to  the  Peopie/ram  appointing  BepreeenteUives, 

Chaptbr  VI.,  845—847 
A  small  number  of  persons  can  deliberate  on  every  occurrence,  and  never 

come  to  any  resolutions  but  such  as  are  maturely  weighed,  845 
Those  who  govern  being  few  in  number,  have  a  deeper  interest  in  the 

success  of  their  enterprises,  846 
A  representative  body  will  assert  the  rights  of  which  they  have  been 

made  the  guardians,  with  all  that  warmth  which  the  esprit  de  corps  is 

used  to  inspire,  846 
Representatives  of  the  people  will  naturally  be  selected  from  among  tliose 

citizens  who  are  most  favoured  by  fortune,  847 
Advantages  that  accrue  to  the  People  from  their  appointing  Representa- 
tives are  very  inconsiderable^  unless  they  also  entirely  trust  their  Legis- 
lative Authority  to  them,  Chaftsr  VII.,  848—851 
The  people  in  popular  governments  have  never  themselves  remedied  the 

disadvantages  attending  their  situation,  848 
But  they  have  always  availed  themselves  of  short  intervals  of  superiority, 

in  order  to  acquire  power,  848,  849 
The  Romans  never  allowed  their  tribunes  to  conclude  anything  defini- 
tively, 849 
Political  artifices  of  the  "  senators,*'  '*  consuls,'*  and  "  dictators,*'  849 
Principles  under  which  the  Roman  *'  consuls  "  and  '^  dictators  "  were 

appointed,  850 
Popular  assemblies  are  attended  by  tumult  and  confusion,  851 
Effects  that  have  resulted  in  the  English  Government^  from  the  Peopled 

Power  being  completely  delegated  to  their  BepresentativeSf  Chapter 

VIII.,  852—855 
Advantages  arise,  when  the  people  have  entirely  trusted  their  power  to 

a  moderate  number  of  persons,  852 
Representatives  of  the  people  have  acquired  every  power  to  make  their 

resolutions  the  result  of  reflection  and  deliberation,  853 
The  people,  by  acting  only  through  their  representatives,  become  the 

moving  springs  of  the  legislative  authority,  854 
The    boasted  power  of   the  people,   sometimes    rendered  completely 

illusory,  855 
A  representative  constitution  places  the  remedy  in  the  hands  of  those 

who  feel  the  disorder, — a  popular  constitution  in  the  hands  of  those 

who  cause  it,  855 
Disadvantage  of  Republican  Governments;   the  People  are  necessarily 

betrayed  by  those  in  whom  Ihey  trust,  Chaptbr  IX.,  856 
It  is  impossible  for  the  people  ever  to  have  faithful  defenders  under 

republican  governments,  856 
The  only  end  which  tlie  tribunes  pursued  with  sincerity,  was  to  procure 

for  themselves  an  admission  to  all  public  dignities,  857 
Powers  of  tlie  Roman  people  were  not  employed  in  things  really  bene- 
ficial to  themselves,  857 
Judicial  power  at  Rome,  was  a  mere  instrument  of  tyranny,  857 
At  Rome,  the  power  of  life  and  death  was  annexed  to  every  kind  of 

authority,  858 
Treacheiy  of  the  tribunes  exemplified,  by  their  permitting  the  senate  to 

invest  itself  with  the  powers  of  taxation,  858 
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The  consequence  of  commDnieability  of  power  in  republican  goYem«    1 

ments  is,  that  it  cannot  be  restrained,  859 
Republican  governments  are  opposed  to  civil  liberty,  860 
Ambitious  principles  which  influence  all  parties,  860 
Precautions  ought  to  be  taken  against  all  those  who  can  influence  the 

execution  of  the  laws,  861 
Fundamental  Difference  between  the  Englith  Government  and  the  Govern^ 

ments  jxut  described.     In  England,  all  Executive  Authority  it  placed 

out  of  the  hands  of  those  in  whom  the  People  trust.     Usefulness  of  the 

Power  of  the  Crown,  Chapter  X.,  862—867 
Mode  in  which  all  executive  authority  is  taken  from  those,  to  whom  the 

legislative  authority  has  been  confided,  862 
Securities  for  the  preservation  of  the  kingly  prerogative,  863 
Power  of  conferring  and  withdrawing  places  and  employments,  863 
A  share  in  the  legislative  power,  863 
The  crown  is  the  only  permanent  power  in  the  state,  863 
The  legislature  cannot  invest  itself  with  the  executive,  864 
In  En^and,  the  cause  of  the  people  is  not  continually  deserted  and 

betrayed,  864 
AH  persons  are  interested  in  confining  the  executive  to  its  proper  boun- 
daries, 865 
The  minister  is  equally  interested  with  his  fellow-citizen  in  maintaining 

the  laws  on  which  public  liberty  is  founded,  865 
The  commoner  and  peer  are  compelled  to  wish  only  for  equitable  laws, 

and  to  observe  them  with  exactness,  866 
The  arm  of  justice  equally  brings  to  account,  as  well  the  most  powerful 

as  the  meanest  offender,  866 
It  is  the  throne  which  makes  the  people  sure  that  its  representatives 

never  will  be  anything  more  tlian  its  representatives,  867 
The  Power  which  the  People  themselves  exercise, — the  Election  of  Mem- 
bers of  Parliament,  Chapter  XI.,  867,  868 
Precautionary  measures  against  the  corruption  of  the  representative 

power,  867 
Duties  of  representatives  are  to  prevent  an  arbitrary  govenunent,  and 

to  procure  the  beet  administration  of  the  laws,  868 
Discretionary  power  vested  in  the  people  in  the  re-election  of  their 

representatives,  868 
The  same  Subject  continued.     Liberty  qf  the  Press,  Chapter  XII., 

869—878 
Political  evils  arise  from  the  defects,  and  also  from  the  non-execution  of 

hiws,  869 
The  end  of  legislation  is  to  adopt  that  which  is  most  conducive  to  the 

public  good,  and  not  the  particular  intentions  of  individuals,  869 
The  people  have  the  province  of  canvassing  and  arraigning  the  conduct 

of  those,  who  are  invested  with  any  branch  of  public  authority,  870 
Every  subject  has  a  right  to  lay  his  complaints  and  observations  before 

the  pubtic  by  means  of  an  open  press,  871 
Despotic  restraints  upon  the  press,  by  the  court  of  Star  Chamber,  871 
Freedom  of  the  press  was  established  in  1694,  p.  872 
Liberty  of  the  press,  in  what  it  consists,  872 
The  sole  office  of  the  judge,  is  to  declare  the  punishment  established  by 

law,  873 
The  jury  are  the  sole  masters  of  their  verdict,  874 
The  extreme  security  with  which  every  man  is  enabled  to  communicate 

his  sentiments,  has  multiplied  public  newspapers,  874 
From  the  circulation  of  newspapers,  every  individual  becomes  acquainted 

with  the  state  of  the  nation,  and  the  three  kingdoms  seem  as  if  they 

weie  one  single  town,  875 
Notoriety  of  aU  things  constitutes  a  check  on  those  who  enjoy  public 

authority,  876 
Any  subj^  in  which  the  public  welfare  is  concerned,  excises  uni^« 

served  observations  and  complaints,  876 
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—  Tho8e  persons  whose  greatness  seenis  to  set  them  above  the  reach  of 

public  censure,  are  not  those  who  least  feel  its  effects,  877 
The  laws  give  a  full  scope  to  the  people  fur  the  expression  of  their  com- 
plaints, 878 
Freedom  of  the  press  induces  the  spirit  of  liberty,  878 
The  Subject  continued,  Chapter  XIII.,  879—884 
It  is  not  fortune,  it  is  nature,  tiuit  has  made  the  essential  differences 

between  men,  879 
Constitutional  advantages  of  the  press,  879 
Through  the  assistance  of  the  press,  all  matters  of  fact  are  at  length 

clear;    and  through   the  conflict  of  answers  and  replies,   nothing 

remains  but  the  sound  part  of  the  arguments,  880 
The  press  serves  as  a  check  upon  parliament,  881 
Modes  in  which  the  people  express  their  censure  upon  parliamentary 

proceedings,  881 
The  candidate  who  gives  the  best  entertainment  to  a  certain  class  of 

parliamentary  electors,  lias  the  greatest  chance  to  get  the  better  of  his 

competitors,  882 
Unsuccessful  attempts  of  the  Stuarts  to  tyrannise  over  the  people,  883 
Complaints  of  the  people,  if  adhered  to,  must  be  ultimately  redressed^  884 
Highi  qf  Resistance,  Chapter  XIV.,  885 — 891 
Resistance  is  the  ultimate  and  lawful  resource  against  the  violences  of 

power,  885 
The  throne  of  England  declared  vacant,  because  the  king  had  violated 

the  fundamental  hnws,  886 
Courts  of  law  have  grounded  their  judgments  on  the  right  of  resistance, 

887 
Right  of  resistance,  displays  the  advantages  of  a  free  press,  888 
The  cause  of  each  individual  is  really  the  cause  of  all,  and  to  attack  the 

lowest  among  the  people,  is  to  attack  the  whole  people,  888 
When  the  people  are  often  called  to  act  in  their  own  persons,  it  is  im- 
possible for  them  to  acquire  any  exact  knowledge  of  the   state  of 

things,  889 
It  is  a  contradiction,  that  the  people  should  act,  and  at  the  same  time 

retain  any  real  power,  889 
When  the  springs  of  government  are  placed  out  of  the  body  of  the 

people,  their  action  is  thereby  disengaged  from  all  that  can  render  it 

complicated,  890 
If  those  who  are  entrusted  with  the  active  part  of  government,  were  to 

attempt  the  subversion  of  liberty,  their  ruin  would  be  the  result,  890 
The  body  of  the  people  should  not  interpose,  but  to  influence,  to  be  able 

to  act,  and  not  to  act,  891 
Proofs  drawn  from  Facts  tf  the  Truth  qf  the  Principles  laid  down  in 

the  present  Work, — 1.    The  peculiar  manner  in  which  Revolutions 

have  always  been  concluded  in  England,  Chaptek  XV.,  891—904 
Peculiarities  attendant  upon  the  revolutions  in  England,  891 
Revolutions  have  terminated  by  extensive  and  accurate  provisions  for 

securing  the  general  liberty,  892 
Oppressive  nature  of  the  Roman  laws  respecting  debtors,  893 
Limitations  on  the  authority  of  the  consuls,  894 
Lex  Terentilla,  896 
The  Twelve  Tables,  895 
The  decemvirs,  806 
Restoration  of  the  republican  dignities,  and  with  them  the  ofiSce  of 

tribune,  896 
Public  coounotions  always  end  in  promoting  the  power  of  the  few,  897 
Tribunes  aspire  to  those  offices  of  executive  power,  which  they  were 

intended  to  control,  and  not  to  sliare,  897 
Tribunes  excited  seditions,  in  order  to  overcome  the  opposition  of  the 

senate,  898 
Tribunes  made  capable  of  exercising  the  executive  power,  and  public 

trust,  898,  899 
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Those  men  upon  whom  the  Roman  people  had  bestowed  dignities,  nnited   ! 

with  the  utmost  vehemence  against  them,  899 
Republics  of  Syracuse,  Corcyra,  and  Florence,  899 
Compacts  for  liberty  made  by  the  English,  at  the  termination  of  national 

struggles,  were  such  as  all   orders  of  the  people  could  essentially 

enjoy,  900 
Magna   Charta    and  reigns  of    Henry   III.,   Edward   I.,    II.,    III., 

Richard  II.,  Henry  IV.,  900,  901 
The  commons  formed  an  assembly  in  which  every  one  could  propose 

what  matters  he  pleased,  and  freely  discuss  them,  902 
Contests  between  the  Houses  of  York  and  Lancaster,  902 
Reigns  of  Charles  I.  and  II.,  James  II.,  903 
A  revolution  terminated  by  a  series  of  public  acts,  in  which  no  interests 

but  those  of  the  people  at  large  were  considered  and  provided  for, 

903,  904 
Second  Difference : — The  manrier  after  which  the  Lawt  for  the  Liberty  of 

the  Subject  are  executed  in  England,  Chapter  XVI.,  904 — 931 
English  subjects  enjoy  no  less  liberty  from  the  justness  and  mildness  of 

their  government,  than  from  the  accuracy  of  the  laws  themselves,  904 
Enactments  respecting  liberty,  were  by  the  Roman  governors  openly 

disregarded  in  practice,  90d 
The  lives  of  Roman  citizens  were  subjected  on  slight  grounds  to  be 

taken  away,  906 
The  magistrates  of  the  republic  rendered  the  appeal  to  the  people  essen- 
tially useless,  9Wi,  907 
Lex  Portia,  et  Lex  Sempi^nia,  907,  908 
Roman  magistrates  not  only  committed  acts  of  injustice,  but  were  guilty 

of  avarice  and  private  rapine,  908 
Lex  Calpurnia  de  repetundis  et  Lex  Junia,  908 
Levity  and  infamy  of  the  Roman  public  judgments,  909 
Impunity  of  corrupt  judges,  909 

Roman  laws  and  public  judgments  became  the  engines  of  oppression,  910 
The  social  war,  910 

Disorders  in  the  Roman  government,  arose  from  its  inherent  imperfec- 
tions, 91 1 
English  government,  not  affected  with  imperfections  similar  to  those  of 

Rome,  913 
Trial  by  jury  secures  the  subject  against  all  the  attempts  of  power,  913 
Law  of  Scotland  relative  to  trial  by  jury  (Note  3),  913 
lE^perty  of  every  individual  has   been  secured  from  the  executive 

power,  914 
Representatives  of  the  people  have  converted  the  right  of  taxation  into 

a  regular  and  constitutional  mean  of  influencing  the  executive,  914 
Representative  power,  able  and  willing  to  protect  national  rights,  915 
Attempts  by  Charles  I.  to  produce  the  ruin  of  public  liberty,  915 
Duties  of  the  crown,  are  to  countenance  and  support  with  its  strength, 

the  execution  of  the  laws,  915 
Oppression  of  an  obscure  individual,  gave  rise  to  the  Habeas  Corpus 

Act,  916 
Corruption  of  the  judges  under  Edward  I.,  Richard  II.,  Henry  VIII., 

James  I.,  Charles  I.,  and  Charles  II.,  916 — 919 
The  sovereign,  for  having  personally  violated  the  safety  of  the  subject, 

received  severe  censure,  919 
Limitations  on  the  executive  power,  greater  in  England  than  in  any 

other  government,  919,  920 
Spirit  of  mutual  justice  everywhere  diffused,  920,  921 
The  eommons  have  been  careful  not  to  assume  any  distinction  which 

might  alienate  from  them  the  affections  of  the  people,  921,  922 
Cases  in  which  the  commons  have  punished  their  members  for  corrupt 

conduct,  922,  023 
Speaker  of  the  commons  puniahed  for  taking  money  towards  his  private 
emolument,  922,  023 
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The  lordfl  do  not  permit  their  privileges  to  evade  common  justice,  923 

The  lords  have  exercised  their  judicial  authority  with  impartiality^  even 

in  the  trial  of  their  own  members,  924 
Judges  have  been  severely  punished,  when  they  have  rendered  them- 
selves the  instruments  of  the  passions  of  their  sovereign,  925 
Impartiality  in  the  administration  of  justice,  925 
Any  violation  of  the  laws,  even  by  the  first  servants  of  the  crown,  is 

publicly  redressed,  926 
The  citizens  who  were  at  the  head  of  the  Roman  republic,  assumed  to 

themselves  a  great  degree  of  cruelty,  928 
A  spirit  of  irregularity  and  cruelty  prevailed  among  the  Greeks  in  the 

infliction  of  punishment,  929 
Punishment  of  torture  adopted  in  Greece,  929 
England  is  freed  from  those  abuses,  which  are  most  oppressive  in  other 

countries,  930 
Punishment  of  torture  strenuously  opposed  and   defeated  in  England, 

930 
No  cruel  and  unusual  punishments  can  be  enforced,  931 
Justice  is  executed  with  mercy,  931 
Very  essential  Differences  between  the  English  Monarchy,  as  a  Monarchy^ 

and  all  those  tcith    which    tee    are   acquainted,   Chapter   XVII., 

932-987 
Liberty  enjoyed  by  the  English,  is  caused  by  the  impcssibility  of  any 

body  transferring  to  itself  the  executive,  932 
Maimer  in  which  the   constitutions  of  Greece,  Italy,  and  Rome  were 

destroyed,  933 
The  nobles  of  Sweden,  Denmark,  and  Poland,  reduced  their  fovereigna 

to  a  president  over  their  assemblies,  933 
Disloyalty  of  the  nobles  of  Germany,   France,  Scotland,  Spain,  and 

Italy,  933 
Grown  of  England  derives  no  support  from  the  regular  forces,  934 
King  of  England  can,  without  the  assistance  of  an  army,  avoid  those 

dangers  to  which  other  sovereigns  are  exposed,  935 
Liberty  which  the  English  enjoy,  is  the  result  of  the  peculiar  frame  of 

their  government,  936 
Foundations  of  the   English  constitution  are  different  from  those  on 

which  the  same  power  rests  in  other  countries,  937 
Houses  of  Lords  and  Commons,  have  by  turns,  defeated  the  attacks  of 

each  other  upon  its  prerogative,  937 
The  commons  prevented  from  tacking  money-bills  to  other  bills,  938 
The  commons  attempt  to  exclude  from  the  crown  its  presumptive  heir, 

938 
The  lords  pass  a  bill  for  annual  parliaments,  939 
Attempts  to  limit  the  prerogative   of  the  crown  in  the  creation   of 

peers,  939 
Place  bills  have  always  miscarried  in  the  House  of  Lords,  940 
Houses  of  Lords  and  Commons  resemble  those  positive  and  negative 

equal  quantities,  which  destroy  each  other  on  the  opposite  sides  of  an 

equation,  940 
Prerogatives  of  the  crown  were  undiminished  during  the  minorities  of 

Richard  II.,  Henry  VI.,  and  Edward  VI.,  940 
Constitution  of  Sweden  bears  the  greatest  outward  resemblance  to  that 

of  EngUnd,  941 
The  Revolution  of  1689,  p.  942 

No  attempt  to  transfer  the  executive  power  from  the  crown,  943 
The  crown  rarely  exercises  the  prerogative  of  negation,  944 
Two  Houses  of  Parliament  do  not  possess  an  independent  legislative 

authority,  944 
Stat  16  Charles  II.  c.  1,  repealed,  945 
Parliaments  of  England  preserved  national  liberty,  by  rejecting  the 

executive  authority,  and  vesting  it  in  a  single  person^  945 
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Tboee  persoDs  who  aeem  to  baye  it  in  their  power  to  acquire  the  exccu-  — 

tire  aathority,  are   prevented  from  entertaining  thoughts  of  doing 

8o,  d46 
Disgrace  of  the  duke  of  Marlborough,  under  Anne,  947 
Instability  of  greatness  which  is  not  founded  on  virtue,  947 
Except  under  the  English  constitution,  a  discarded  minister  is  the  cause 

of  more  or  less  anxiety  to  the  governing  authority,  948 
Political  effects  of  the  dissolution  of  parliament,  949 
Kuigly  office,  has  need  of  no  other  weapon,  than  the  civil  insignia  of 

dignity,  950 
Civil  wars  of  England,  have  rarely  been  occasioned,  but  by  persons  who 

expressly  laid  claim  to  the  crown,  951 
The  crown  cannot  depend  on  security,  if  it  does  not  fulfil  its  engage- 
ments to  the  country,  952 
Stability  of  the  powers  of  the  English  crown,  allows  essential  branches 

of  English  liberty  to  take  place,  which,  without  it,  could  not  exist,  953 
Political  regulations  to  obtain  their  effect,  must  imply  no  direct  contra- 
diction to  the  nature  of  things,  or  to  the  other  circumstances  of 

government,  954 
Personal  freedom,  in  England,  superior  to  that  of  Rome  and  France,  953 
Nomination  of  a  dictator,  955 
Ostracism  in  the  republic  of  Athens,  955 
Lettrcs  de  cachet,  955 
The  executive  in  England,  cannot  alter  the  settled  course  of  law    in 

civil  and  criminal  matters,  956 
Liberty  of  the  press  does  not  exist  in  any  European  monarchy,  as  it 

does  under  the  Blnglish  Constitution,  957 
In  republican  governments,  the  people  are  kept  under   the  greatest 

restraints,  by  those  who  are  at  the  head  of  the  state,  957 
In  the  Venetian  republic,  the  press  strictly  watched,  957 
The  press  affords  every  man  a  mean  of  laying  his  complaints  before  the 

public,  from  which  redress  is  ultimately  acquired  agiunst  any  act  of 

oppression,  958 
It  is  the  right  of  canvassing,  without  fear,  the  conduct  of  those  who 

have   the  administration   of  government,  which  constitutes   a  free 

nation,  959 
Single  rulers  have  ever  found  it  impracticable  to  place  an  unreserved 

trust  in  public  assemblies,  960 
Administration  of  Cromwell,  960 
Cromwell  feared  the  power  of  parliament,  961 
Boman  emperors  distrusted  the  senate,  962 

Kings  of  France  have  felt  anxieties  from  the  proceedings  of  their  par- 
liament, 962 
Crown  of  England  can  give  leave  to  assemble,  and  show  the  most  unre- 
served trust  in  parliament,  963 
Unlimited  freedom  of  speech,  963,  964 
Executive  authority  operates  to  the  advantage  of  the  people  in  a  two-fold 

manner,  964 
Power  of  the  crown,  in  other  monarchies,  has  not  been  able,  by  itself, 

to  produce  the  same  effects,  as  it  has  in  England,  965 
In  all  national  conventions,  the  people  of  England  perceived  that  Uie 

executive  must  be  undivided,  965 
Public  assemblies  for  the  redress  of  grievances,  966 
The  press  is  available  for  the  purposes  of  advertising  the  time  and  place, 

as  well  as  the  intent  of  such  meetings,  966 
Freedom  of  public  discussion,  967 
Impartiality  in  the  administration  of  justice,  967 
Difficulties  exist  under  some  governments  for  subjects  of  the  inferior 

classes  to  obtain  legal  remedies  against  certain  individuals,  968 
In  England,  individuals  of  the  most  exalted  rank,  cannot  prevent  the 

operation  of  the  law,  969 
The  king  can  only  seek  redress  by  the  laws,  969 
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'. The  English  government  does  not  derive  its  stability  from  the  standing 

force  It  has  at  its  disposal,  970 
The  army  generally  composed  of  those,  who  liave  the  same  passions  with 

the  rest  of  the  people,  971 
Where  the  sovereign  looks  to  his  army  for  the  security  of  his  person 

and  authority,  the  same  military  laws  by  which  this  army  is  kept  toge- 
ther, must  be  extended  over  the  whole  nation,  972 
In  all  monarchies  the  executive  power  in  the  state  is  supposed  to  possess 

originally,  and  by  itself,  all  manner  of  lawful  authority,  974 
In  England,  it  is  not  the  authority  of  the  government,  it  is  the  liberty 

of  the  subject,  which  is  supposed  to  be  unbounded,  974 
When  the  magistrate  exerts  himself,  he  is  bomid  to  produce  the  law 

under  which  he  acts,  976 
Foundation  of  the   doctrine  which  makes  the   powers  of  government 

subordinate  to  the  laws,  was  laid  before  the  Great  Charter  passed, 

976 
Limitations  on  the  executive  in  M<i^a  Charta,  977 
The  executive  never  acts  but  under  such  laws  as  are  ascertained,  978 
The  crown  of  England  never  resorted  to  military  force  for  its  support, 

978 
Authority  of  the  House  of  Tudor  not  maintained  by  an  army,  979 
House  of  Stuart,  although  only  supported  by  the  civil  authority  of  their 

office,  offered  great  opposition  to  the  restless  spirit  of  the  nation, 

979,  980 
Events  in  the  reign  of  James  II.  afford  a  proof  of  the  solidity  annexed 

to  the  authority  of  the  English  crown,  980 
The  manner  in  which  the  country  has  been  governed  since  the  Revo- 
lution of  1689,  p.  981 
The  military  power  subordinate  to  the  civil,  981 
Military  courts  under  a  constant  subordination  to  the  ordinary  courts  of 

law,  982 
All  offences  committed  by  persons  of  the  military  profession  in  regard 

to  other  classes  of  the  people,  are  alone  determinable  by  the  civil 

judge,  983 
If  any  of  the  military  are  claimed  by  the  civil  power,  they  must  be 

delivered  up  immediately,  984 
The  English  army  cannot  procure  the  sovereign  any  permanent  strength, 

984 
Notoriety  of  parliamentary  debates,  induces  ail  individuals,  soldiers  as 

well  as  others,  to  pay  some  attention  to  political  subjects,  985 
James  II.  was  deserted  by  his  army,  985 
Authority  of  the  crown  in  England,  rests  upon  foundations  peculiar  to 

itself,  986 
Essential  power  of  the  king  is  derived  from  the  civil  branch  of  his  office, 

987 
How  far  the  examples  of  Nations  who  have  lost  their  Liberty  are  applicable 

to  England,  CHAPTBa  XVIII.,  988—1005 
The  English  Constitution  will  be  destroyed,  when  its  legislative  power 

shall  have  become  more  corrupt  than  the  executive,  988 
Power  of  Rome  became  so  great,  that,  after  having  conferred  it,  it  was 

at  length  no  longer  able  to  resume  it,  989 
Rome  destined  to  lose  her  liberty  when  she  lost  her  empire,  990 
Situation  of  the  people  of  England  essentially  differs  from  that  of  the 

people  of  Rome,  990 
In  some  states  the  active  share,  or  the  business  of  propounding,  in  legis- 
lation, is  allotted  to  those  persons  who  are  invested  with  the  executive 

authority,  995 
The  people,  even  where  they  are  allowed  a  share  in  legislation,  being 

ever  passive  in  the  exercise  of  it,  cannot  declare  what  the  law  in 

reality  is,  995 
Redress  of  grieyances  is  the  constitutional  office  of  the  representatives 

of  the  people,  996 
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Frequent  GonfinnatioDB  of  Magna  Charta,  996,  997  '- 

Different  parts  of  the  English  government  mutually  acMiBt  and  support 

eaeh  other,  997 
It  is  because  the  people  share  in  the  government  through  their  repre- 
sentatives, that  they  are  enabled  to  possess  the  advantages  arising 

from  proposing  new  laws,  998 
All  the  political  passions  of  mankind  are  satisfied  and  provided  for,  in 

the  English  government,  998 
Nothing  is  more  chimerical  than  a  state  either  of  total  equality  or  total 

liberty,  999 
The  sovereign  should  possess  authority  to  protect  the  whole  community, 

999 
A  elass  of  men  arise  in  every  state,  who,  without  Iwving  any  actual 

share  in  the  public  power,  yet  partake  of  its  lustre,  1000 
A  great  body  of  men  cannot  act,  without  being,  though  they  are  not 

aware  of  it,  the  instruments  of  the  designs  of  a  small  number  of 

persons,  1001 
Advantage  of  a  concentration  of  power,  1002 
The  English  constitution  secures  not  only  the  liberty,  but  the  general 

satisfaction  of  those  who  are  subject  to  it,  1002 
The  English  constitution  has  maintained  its  principles  against  all  civil 

commotions,  1003 
The  English  government  will  be  no  more,  when  the  crown  becomes 

independent  of  supplies,  or  when  tlio  representative  power  assumes 

the  executive,  1004,  1003 
Thouffhis  on  iheAllemptt  thai  at  particular  ttmet  may  he  made  to  abridge 

tke  Power  of  the  Croum,  and  some  of  the  Dangers  by  whiok  titoh 

Attempts  may  be  attended,  Chaptkr  XIX.,  1005—1014 
Undue  advantage  may  be  taken  of  the  minority  or  inexperience  of  the 

sovereign,  1005 
Popular  discontents  of  long  continuance  in  regard  to  certain  particular 

abuses  of  influence  or  authority,  1006 
Power  nnder  any  form  of  government  must  exist  and  be  intrusted  some- 
where, 1006 
King  of  England  has  an  exclusive  power  in  relation  to  foreign  affairs, 

war,  peace,  treaties,  &c,  1007 
King  of  England  can  always  deprive  his  ministers  of  their  employ- 
ments, 1008 
Power  is  never  so  well  repressed  and  regulated,  as  when  it  is  confined 

to  a  sole  indivisible  seat,  1009 
From  the  indivisibility  of  the  governing  authority  in  England,  a  com- 
munity of  interest  takes  place  among  all  orders  of  men,  1009,  1010 
The  care  of  English  legislators  always  kept  pace  mth  the  exigences  of 

their  situation,  1011 
Constitutional  evils,  if  bodies  or  classes  of  individuals  were  to  acquire  a 

personal  independent  share  in  the  executive,  1011 
The  men  who  are  now  the  ministers,  would  then  set  themselves  above 

the  law,  1012 
Pretensions  of  an  equality  of  right  in  all  subjects,  to  property  and  per- 
sonal safety,  would  be  despised,  1012 
Wherever  the  people  applied  for  servants,  they  would  only  meet  with 

betrayera,  1013 
Cantion  requisite  in  laying  new  restraints  on  the  goyeming  authority, 

1013 
The  constitution  only  exists  by  a  discriminating  line  bemg  drawn 

between  power  and  liberty,  1013 
Whenever  the  prospect  of  personal  power  and  independence  from  the 

governing  authority  is  offered  to  the  view  of  the  members  of  the  legis- 

Utore,  civil  liberty  will  be  destroyed,  1014 
Observatiane  on  the  right  qf  TaMUion,  which  is  lodged  in  the  hands  qf  the 

Representatives  qf  the  People.     What  kind  qf  Danger  this  right  may 

be  exposed  to,  Chaptbr  XX.,  1014—1024 
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!__  Evils  from  the  crown  being  independent  of  parliament  in  pecmiiary 

resources,  1015 
The  liberty  of  tlie  subject  might  be  invaded  with  impunity,  1015 
If  the  crown  could  govern  without  the  oasistanoe  of  the  commons,  it 

would  dismiss  them  for  ever,  1016,  1017 
King  of  England  would  be  absolute  were  it  not  for  the  right  of  taxation, 

1017  ^      . 

Right  of  granting  foibsidies  to  the  crown,  can  only  be  effectual  when  it 

is  exercised  by  one  assembly  alone,  1017 
When  a  sovereign  is  made  to  depend,  in  regard  to  his  supplies,  on  more 

assemblies  than  one,  he,  in  fact,  depends  upon  none,  1018 
Sovereigns  of  England  have  always  been  kept  in  a  state  of  real  depen- 

dance  on  the  representatives  of  the  people  for  necessary'  supplies, 

1018,  1019 
Evils  from  the  crown  of  England  rendering  itself  independent  from  the 

commons  for  its  supplies,  1020 
National  calamities  might  suggest  methods  for  raising  supplies,  1020 
Rights  of  the  people  might  be  invaded  from   acquisitions   of  foreign 

dominions,  1021 
Foreign  supplies  might  counterbalance  the  importance  of  the  commons,  1022 
Right  of  granting  or  refusing  supplies  to  the  crown  is  the  only  ultimate 

forcible  privilege  possessed  by  the  British  parliament,  1022 
Those  who  were  the  advocates  of  American  independence,  were  the 

most  sanguine  of  the  future  wealth  and  greatness  of  that  country,  1023 
Conclusion.     ^  few  words  on  the  nature  of  the  Divisions  that  take  place 

in  England,  Chapter  XXI.,  1024—1032 
Courtesy  which   is  observed   by   the  several   branches  of  parliament 

towai^  each  other,  1025 
Mode  in  which  bills  are  rejected,  1025 
Generality  of  the  people  preserve  themselves  more  free  from  party  spirit 

than  their  representatives,  1026 
Dissatisfaction,  in  a  free  society,  will  be  openly  manifested  by  com- 
plaints, 1027 
Agitation  of  the  popular  mind,  animates  all  parts  of  the  state,  and  is  to 

be  considered  as  the  beneficial  vicissitudes  of  the  seasons,  1027,  1028 
Political  changes  never  occasion  the  shortest  interruption  of  the  power 

of  the  laws,  1028 
If  the  highest  powers  in  the  state  are  subservient  to  the  laws,  a  spirit  of 

justice  and  order  is  thereby  inculcated  in  the  lower  classes,  1028 
Attention  of  the  legislature  m  providing  for  the  interests  and  welfare  of 

the  people,  1029 
Constant  tendency  of  the  government  to  correct  abuses  and  improve  the 

biws,  1030 
English  liberty  has  been  acquired  by  a  fortunate  conjunction  of  circum- 
stances, 1031 
Liberty  has  secured  to  herself  an  asylum  against  despotism  on  the  one 

hand,  and  popular  licentiousness  on  the  other,  1032 
Notes,  1033—1139 

Offences  punishable  with  death,  1033,  1034 
Felonies  not  capital,  1032—1081 
Misdemeanors,  1081—1130 
Analysis  of  crimes  committed  in  1837,  P*  1130 
Sentences  passed  in  1837,  p.  1132 

Accused  persons  who  were  committed  or  not  prosecuted,  in  1837,  p.  1 134 
Number  of  offenders  tried  before  the  different  courts,  in  1837,  p.  1135 
Ages  of  the  criminals  of  1837;  p.  1 136 
Result  of  the  proceedings  against  offenders  aged  twelve  years  and  under, 

with  reference  to  their  respective  ages,  in  i837>  p*  1137 
Result  of  the  proceedings  against  the  offenders  aged  twelve  years  and 

under,  with  reference  to  their  offences,  in  1837,  p.  1138 
Degrees  of  instruction  which  the  prisoners  of  1836  and  1837  had  received, 

U30 
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DEXESNES  OF  THE  KINQ— w(fe  Ancient  Dimssnb                                       Ikdex. 
DENIZENS  incapacitated  from  being  members  of  parliament,  621 

DESCENT  in  cases  of  freeholds,  not  of  inheritance,  exception  in  respeei  of,  543 
General  exception  in  favour  of,  544 

DESERTION  from  the  service  of  the  British  crown,  1110,  I  111 

DETAINER— w<fo  Habkas  Corpus 

DEVISE,  when  it  confers  the  elective  franchise,  in  cases  of  freehold  not  of 
inheritance,  543 
As  to  possession,  exemption  in  favour  of,  543,  544 

DICTATORS,  power  of,  and  which  was  sometimes  useful,  850,  905,  908,  954, 
955 

DISQUALIFICATIONS— oi^  Lboislativb  Assbmblibs 

From  exercising  the  parliamentary  elective  franchise,  541,  565 
From  being  elected,  or  from  acting  when  elected,  as  a  member  of  parlia- 
ment, 541—565,  621—629 

DISSENTERS— vi4/tf  Charles  I.  and  II.,  Jambs  I.  and  II.,  and  William 
III.,  reigns  of 

DISSOLUTION  OF  PARLIAMENT— i^t</<?  Lboislativs  Assbmblibs 
Its  effects,  534 
Easily  effected  by  the  crown,  949 

DISTURBANCE— vidff  Riots— Sacrilbgb 

DIVIDEND  WARRANT,  forgery  of,  1045,  1046,  1047,  1069 
Clerks  making  or  delivering  false  warrants,  1069,  1 105 

DIVISIONS  of  counties  and  boroughs  into  districts  for  polling  at  parliamentary 
elections,  551 

DOXESDAY,  motives  which  actuated  William  I.,  in  compilation  of,  30,  31 
Exact  time  when  the  survey  was  undertaken,  differently  stated  (Note  2), 

31 
Manner  in  which  tlie  inquisition  was  taken,  31 
Mode  in  which  the  returns  were  entered,  32 
Returns  framed  of  greater  length  than  were  requisite,  32 
Instances  of  purchases  and  mortgages,  32 
Owners  not  oppressed  for  the  formation  of  the  valuation,  32 
Number  of  places  described  in,  as  boroughs,  33 
Borgesship  did  not  depend  on  tenure,  33 

Those  who  paid  scot  and  lot  alone  entitled  to  the  borough  privileges,  33 
Non-residents  had  no  local  borough  rights,  34 
Castles  and  merchant  guilds  distinct  from  boroughs,  34 
Reeves  and  pledges. mentioned  in,  34 
Privileges  exclusively  granted  to  the  burgesses,  34 

DOWER,  husbands  of  tenants  in,  have  a  right  to  exercise  the  parliamentary 
elective  franchise,  543 
Freehold  coming  in  right  of,  exemptions  in  favour  of,  543 

DWELLING-HOUSE— w«fe  Burglary— Criminal  Law 

ECCLESIASTICAL  COMMISSIONS— ou/0  Rbformation 

Jurisdiction  and  abuses  of,  temp,  Henry  VIII.  and  Edward  VL,  206, 
248 

Commissions  issued  by  Elizabeth  and  James  II.,  294,  296,  465,  466 

EDWARD  I.,  reign  of,  82—102 
Character  of,  510 

Improvemenis  in  the  Laws,  82 — 83,  510 
Laws  must  be  accommodated  to  the  condition  of  society,  82 
Administration  of  justice  between  party  and  party,  82 
Forms  of  writs  and  legal  treatises,  82 
Fiction  of  common  recoveries,  83 
No  statute  rolls  prior  to  the  reign  of  Edward  L,  83 
LeffisioHve  Aetembliee,  83—102 
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Period  at  which  tiie  legialatiTe  institutions  acquired  their  present  form, 

83 

Writs  of  summons  to  parliament,  83 

Usurpations  of  the  Roman  Catholic  church,  83 

Increased  influence  of  the  boroughs,  84 

Power  of  the  king  to  levy  tallage,  84 

All  classes  perceived  the  necessity  of  restricting  the  authority  of  the 
orown,  84 

Levy  of  a  tallage,  85 

Exportation  of  wool  prohibited,  86 

Power  of  legislation,  85 

Statute  of  Westminster  I.,  85 

Writ  for  levying  the  fifteenth,  86 

Statute  Officium  Coronatoris,  86 

Statute  de  Bigamis,  86 

Statute  concerning  justices  being  assigned,  86 

Statutes  of  Gloucester,  87 

Statute  de  Yiris  religiosis,  87 

Legislative  acts  without  the    concurrence    of    "  knights "    or   *'  bur- 
gesses," 87 

Convocation  of  assemblies  at  York  and  Northampton,  11  Edward  L,  87 

No  constitutional  law  for  obtaining  aids,  87,  88 

Four  knights  for  each  county,  and  two  burgesses  from  each  borough, 
summoned  for  taxation,  88 

The  co-existence  of  two  legislative  assemblies,  88 

Parliament  at  Shrewsbury,  88 

Smnmons  of  peers,  88,  89 

Summons  of  citizens  and  burgesses,  89 

Summons  of  knights,  &9 

Cities  and  boroughs  requh^d  to  send  representatives  in  28  Edward  I., 
that  were  not  required  to  do  so  in  11  Edward  I.,  89 

Non-attendance  of  the  clergy,  89 

Statute  de  Mercatoribus,  or  Acton  Bumel,  89 

Statutes  of  Wales,  89 

Statute  de  Donis  conditionalibus,  90 

Knights  and  burgesses  were  not  convened  to  Gloucester  in  6  Edward  I., 
90  ' 

Statute  of  Wmchester,  90 
Statute  of  Merchants,  90 
Discontent  in  the  country,  91 

Two  or  three  knights  to  be  elected  in  each  county,  91 
Uncertainty  of  the  component  partsof  the  legislature  in  18  Edward  I.,  91 
Statute  of  Westminster  III.,  92 
Statute  of  Quo  Warranto,  92 
Statutum  de  Consultatione,  92 

Knights  required  to  be  furnished  ^ith  full  powers  from  their  respective 
counties,  92,  93 

Knights  only  summoned  to  do  and  hear  what  the  king  should  com- 
mand, 93 

Object  of  the  writs  of  22  Edward  I.,  93 

Pecuniary  necessities  of  the  crown,  93,  611 

Influence  of  the  great  men,  93 

Edward  has  recourse  to  the  people  for  support,  94 

Writs  of  June  24,  23  Edward  I.,  summoning  the  clergv  and  peers  to 

parhament,  94 
Summons  of  the  judges,  94 
No  writs  for  election  of  knights  or  burgesses,  94 
Summons  of  the  inferior  elergy,  94 
Summons  of  the  prelates,  94 

Clergy  did  not  recognise  the  right  of  the  laity  to  tax  their  spirituali- 
ties,  9o 
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Clergy  in  parliament  did  not  ordinarily  charge  spiritual  property  out  of  - 

their  immediate  poBeeesion,  95 

Writs  of  Octoher,  23  Edward  I.,  summoning  peers  to  parliament,  95 

Summons  of  knights,  citizens,  and  burgesses,  95 

Election  of  citizens  and  burgesses,  96 

Assemblages  of  the  lords  spiritual  and  temporal,  and  commons  in  par- 
liament, 96 

Statute  de  Frisonibus  prisonam  frangentibus,  96 

Clergy  prohibited  from  paying  lay  taxes,  97 

Oppressive  conduct  of  the'king,  97 

Arbitrary  exaction  of  taxes,  97 

Confirmation  of  the  great  charters,  98 

Grant  of  an  aid,  98 

No  positive  form  of  granting  aids,  98 

Charter  of  25  Edward  I.,  confirming  charters  of  Henry  III.,  witli  other 
liberties,  98 

Statute  de  Tallagio  non  concedendo,  99 

Legal  mode  of  taxation,  99,  100 

Consent  of  commons  only  required  for  imposition  of  taxes,  100 

Statute  de  Finibus  levatis,  27  Edward  I.,  100 

Statutum  de  Appellatis,  100 

Statute  de  Falsa -moneta,  28  Edward  I.,  100 

Origin  of  the  representative  system,  100 

The  crown  exercised  a  discretionary  power  in  summoning  the  members 
of  the  legishiture,  100 

Conciliatory  policy  of  the  king  towards  parliament,  101 

Dispennng  power  of  the  king,  101 

Statute  of  Carlisle,  101 

Uncertain  character  of  the  royal  and  parliamentary  authority,  101,  511, 
512 

The  king,  barons,  and  the  clergy,  so  many  factions  in  the  state,  101 

Vices  of  mankind,  and  misfortunes  of  a  country,  sometimes  advan- 
tageous to  liberty,  102 

EDWARD  II.,  reign  of,  102—110 

Increased  SjrirU  (^  Liberty^  102—104,  517 

Coronation  oath,  recognises  the  lunited  power  of  the  crown,  102 

Redress  of  grievances  required  by  the  commons,  108 

Redress  of  grievances  granted,  103 

The  crown  controlled  by  ordinances,  103,  104 

LegUlative  Assemblies,  104 — 110 

Imperfect  preservation  of  records,  104 

Dispensing  power,  104 

Award  of  exile  of  Hugh  le  Despenser,  104 

First  mention  of  *'  peers  of  the  land,"  104 

Legislative  authority  enacted  to  be  in  the  king,  lords,  and  commons,  lOG 

Legislative  power  vested  in  the  king  and  parliament,  105 

Judicial  power  left  untouched,  105 

EssentiaJ  difference  between  the  Statute  15  Edward  II.  and  the  Charter 

of  John,  106 
First  statute  by  which  the  constitution  of  the  legislature  was  distinctly 

described,  106 
Constitution  of  the  legislative  power  founded  on  usage,  106 
Immemorial  usage  defined,  106 
The   language  of  Stat.  15  Edward  II.   does  not  import  immemorial 

usage,  107 
This  statute  is  in  conformity  with  the  coronation  oath,  which  was  taken 

by  Edward  II.,  107 
Practice,  after  42  Henry  III.,  established  a  new  constitution  of  the 

legislative  assemblies,  108 
Difficulty  in  assigning  a  reason  why  Wales  and  the  counties  of  Chester 

and  Durham  luid  no  representatives,  108 
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'  Irregularity  in  summoning  temporal  lords  to  parliament,  108 

Persons  summoned  to  parliament  at  one  time,  were  not  afterwards  sum- 
moned, 109 
No  privilege  to  writs  of  summons,  by  virtue  of  tenure,  109 
Bight  of  the  clergy  to  have  a  parliamentary  summons,  arises  from  a 

possession  of  the  temporalities  of  their  see,  109 
Clergy  have  a  distinct  character  from  the  peers  of  the  reolm,  109 
Tallage  of  demesne  farms,  109,  110 

EDWARD  III.,  reign  of,  110—121 
General  Observations,  110 
Pecuniary  embarrassments  of  the  crown,  110 
Title  of  duke  granted,  111 

Limitation  of  the  crime  of  treason  (Stat  25  Edward  III.  c.  2),  111 
Lords  and  commons  addressed  in  English,  111 
Judicial  Powers  of  the  Peers^  111—113 
Jurisdiction  of  the  curia  regis  changed.  111 
The  judges  cease  to  be  integral  parts  of  the  legislature,  112 
The  peers  take  the  title  of  judges  of  the  parliament,  112 
Trials  of  Simon  de  Beresford,  Thomas  de  Berkeley,  and  earl  of  Harcb, 

112 
Judgment  of  the  earl  of  March,  reversed,  1 12 
Illegal  assemblies,  112,  113 

Attempts  of  the  clergy  to  separate  themselves  from  the  laity,  113 
Alienation  of  Lands,  113 

The  crown  rendered  incapable  of  preventing  alienation  of  lands,  113 
Privilege  qf  Peerage,  114 
Recognised  as  inseparable  from  the  person,  114 
Extends  to  the  wives  and  widows  of  peers,  114 
Antipathies  against  the  Papal  Power,  115,  1 16 
Taxes  levied  by  the  See  of  Rome,  115 

Statute  of  Provisors,  27  Edward  III.  c.  1 ;  38  Edward  III.  c.  1,  p.  1 15 
The  commons  refuse  to  be  bound  by  the  constitutions  of  the  chmrah,  115 
Struggle  by  the  clergy  to  be  free  from  temporal  power,  115 
Existence  of  a  distinct  convention,  116 
Arbitrary  Exercise  of  the  Royal  Authority,  116,  117 
Frequent  confirmation  of  statutes  required,  116 
The  commons  protest  against  the  tyranny  of  the  crown,  117 
Increased  Importance  f^  Parliament,  llf — 119,  617 
Acquisition  of  privileges  by  the  commons,  117 
Ordinance  of  the  Staple,  118 

Distinction  between  an  ordinance  and  a  statute,  118 
Recognition  of  Stat.  15  Edward  II.,  118,  119 
Pecuniary  Impositions,  119 — 121 
Tallage  of  boroughs,  119 
Illegality  of  arbitary  taxation,  1 19 

Customs  levied  on  merchandize  at  the  ports,  and  internal  taxes,  119, 120 
Dispensing  power,  120 

Principles  of  representation  and  taxation  not  precisely  defined,  120 
Fluctuating  state  of  the  constitution,  120  • 
Taxation  sanctioned  by  citizens  and  burgesses  only,  121 
Origin  of  the  commons  acquiring  a  right  of  interference  in  cases  of 
abuse  and  policy,  121 

EDWARD  IV.,  leign  of,  150 

The  line  of  York  does  not  present  any  change,  from  that  state  of  things, 
which  characterised  the  reign  of  Henry  v  I.,  150 

EDWARD  v.,  reign  of,  150 

EDWARD  VI.— tjufe  Rbformatjon 
Reign  of,  208—252 
General  State  qf  Political  Affairs,  208,  209 
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£DWARD  Yh^-otmHnuetL                                                                                     Imdex 
Disposition  of  the  crown  of  England  belongs  to  tlie  people  of  England,    — * 

208 
Danger  of  admitting  encroachments  on  the  constitution,  208 
Policy  of  Somerset  and  Xorthumberland,  209 
Change  in  the  coronation  oath,  209 
Beseission  qf  Tyrannical  Statutes,  209,  210 
Treason  restricted  to  25  Edward  III.  Stat  5,  c.  2,  p.  209 
Statate  of  the  Six  Articles  repealed,  209 
Heresy  a  capital  crime  by  the  common  law,  209 
T^Tannical  statutes  of  treason  attempted  to  be  renewed,  210 
Penalties   for  calling  thfe  khig,  heretic,  schismatic,  &c.,  Stat.  6  &  6 

Edward  VI.  c  11,  p.  210 
No  person  to  be  convicted  of  treason,  unless  proved  by  the  oatlis  of  two 

witnesses,  210 
Heirs  of  the  crown,  endeavouring  to  break  the  order  of  succession,  treated 

as  traitors,  210 
Royal  Proelamations,  211 
Stat.  1  Edward  VI.  c  12,  p.  211 
Power  of  dispensation  frequently  exercised,  211 
Proclamations  enforced  by  fine  and  imprisonment,  211 
Stat.  3  &  4  Edward  VL  c  16,  p.  211 
III  Effects  from  the  Distribution  of  Abbey  Lands,  211^213 
Suppression  of  monasteries  regretted  by  the  people,  212 
The  monks  the  best  of  hindlords,  212 

Tenantry  subjected  to  oppressive  exactions  under  laymen,  212 
Statutes  respecting  poor-laws,  212,  213 
The  Riot  Act,  213 

Any  attempt  to  kill  a  privy  councillor  declared  to  be  a  felony,  213 
Origin  of  lord-lieutenants,  213 
Parliamentary  Proceedings,  213 — 215 
Thirty-two  commissioners  appointed  to  compile  a  book  of  canon  laws, 

213 
Trials  of  Lord  Seymour,  and  Duke  of  Somerset,  214 
Attainder  of  the  fiishop  of  Durham,  214 

Improper  interference  in  the  return  of  members  of  parliament,  214 
Letters  from  the  aldermen  and  brethren  of  Orantham  to  Sir  William 

CecU,  214 
Circular  letters  wnritten  by  the  king  to  the  sheriffis,  to  influence  a  parlia- 
mentary election,  215 
This  flagrant  violation  of  the  elective  franchise  unnoticed,  215 
The  commons  a  useful  machine  in  the  hands  of  government,  215 

EDWARD  THE  CONFESSOR,  memory  of,  treated  with  the  greatest  respect 
throughout  Domesday,  19 

EJECTION  of  nonconformist  clergy,  478,  479 

Deposed  prelates  considered  as  the  lawful  bishops  of  their  respective 

sees,  478 
Authority  by  which  every  bishop  or  priest  acts,  is  one  which  is  derived 

by  succession  from  the  apostles,  478 

ELECTIONS,  PARLIAMENTARY— vtVitf  Lbqislative  Assbmbliks 

ELIZABETH — vide  Rbformation 

iZnpnq/;  262—311 

Prerogative  of  the  Crown,  262,  263 

Recognition  that  the  crown  possessed  an  enlarging  and  restraining 
power,  263 

Cause  which  induced  the  commons  to  flatter  the  queen  with  disgusting 
flatteries,  263 

Recognition  of  the  title  of  Elizabeth  to  the  crown,  263 

Court  t^Star  Chamber,  264 

The  most  dangerous  attacks  on  liberty  are  those  which  surprise  or  under- 
mine, 264 
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'  The  Star  Chamber  was  supported  by,  and  gratified  the  lower  ranks  of 

society,  264 
Elizabeth  employed  the  court  as  an  Instrument  of  tyranny,  264 
Royal  Proclamaiions,  264—266 

A  rieht  claimed  to  carry  into  effect  the  spirit  of  the  existing  laws,  264 
Banishment  of  Irishmen,  and  restrictions  on  private  rights  of  property, 

265 
Personal  arrest,.  265 
Martial  law,  265 

Importation  of  foreign  bulls  or  hooks,  265 
Martial  law  declared  against  the  London  yagabonds,  266 
Administration  of  Justice,  266 — ^271 

Justice  should  be  impartially  administered  according  to  known  laws,  266 
Essential  principles  of  evidence,  either  unknown,  or  totally  disregarded, 

266 
Juries  would  find  "  Abel  guilty  of  the  murder  of  Cain,**  266 
Case  of  Habington,  267 
Right  of  peremptory  challenge  denied,  267 
Trial  of  Udal,  267 

Improper  restrictions  upon  the  verdiot  of  the  juiy,  267 
Discreditable  evidence  offered  by  the  law  oflScers  of  the  crown,  967 
CaseofPenry,  268 

Tyrannical  principles  of  Lord  Keeper  Pickering,  208 
Jury  panel  illegally  composed,  268 
Punishment  of  jurors,  268 
Impossibility  of  obtaining  justioe  against  the  capricious  will  of  the 

sovereign,  268 
Exemptions  from  legal  process,  260 
Partial  suspension  of  the  writ  of  habeas  corpus,  269 
Remonstrance  of  the  judges  against  the  unconstitutional  conduct  of  the 

executive,  269 
The  subject  cannot  be  detained  in  prison  against  the  laws  of  the  realm, 

269 
Persons  detained  in  prison  and  no  cause  assigned,  270 
When  discharged  lawfully  in  court,  have  been  recommitted  in  secret 

places,  270 
.  Officers  for  executing  the  writs  of  the  superior  courts  sent  to  prison,  270 
Extortions  by  pursuivants,  270 
The  judges  required  to  state  when  persons  should  be  detained  in,  or 

delivered  horn  prison,  270 
Unconstitutional  declaration  of  the  judges,  270 
Punishment  by  the  rack,  271 
Pecuniary  Impositions^  271 — 273 
Pecuniary  liabilities  of  Elizabeth,  271 
Dilapidation  of  the  royal  demesnes,  271 
Exaction  of  loans,  27 1 
"  Loan"  defined  (Note  3),  271 
Furveyanee  and  pre-emption,  new-year's  gifts,  wardships,  embaigoes, 

and  monopolies,  272 
No  article  allowed  to  be  imported  or  exported  without  Ucense,  272 
Robbery  of  the  clmrch,  272 

Bishops  and  incumbents  prohibited  from  alienating  their  revenues^  273 
Mode  in  which  Elizabeth  pillaged  the  church,  273 
Impressmenty  273 

Persons  of  education  appointed  to  mean  and  incompatible  oflftees,  273 
Liberty  of  the  Press,  273,  274 
Sale  of  books  regulated  by  the  government,  273 
Presses  to  be  entered  at  Stationers'  Hall,  274 
Licensing  of  printers,  274 
Licensing  of  books,  274     ** 

Stationers'  Company  empowered  to  search  bouses,  874 
Borough  institutions  modelled  for  political  objects,  275 
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New  boroughs  summoned  to  send  memben  of  parliAment^  276 
Mnnieipal  and  pariiameDtftry  franchises  enjoyed  by  the  same  olass  of 

freemen,  275 
The  right  to  return  members  of  parliament  camiot  be  lost,  276 
Charges  of  burgesses  avoided,  276 
Many  places  ceased  to  be  boroughs,  not  keeping  op  the  exereise  Of  their 

exclusive  jurisdiction,  276 
License  firom  the  king  to  be  discharged  from  parliamentary  aiteHdanoe, 

276 
Prerogative  of  the  king  to  create  boroughs,  277 
An  object  of  desire  to  become  a  member  of  the  commons,  277 
Creation  and  restoration  of  boroughs,  277 
Origin  of  **  select  bodies  *'  in  mnnieipal  oorporations,  277 
Origin  of  the  usurpations  and  oonflioting  usages  in  boroughs,  278 
Anxiety  of  the  crown  to  bring  the  commons  under  its  command,  278 
Burgesses  of  Wells  commanded  to  elect  fit  parliamentary  repressntif* 

tives,  278 
Sir  Francis  Walsingham  to  have  the  nominattoB  of  the  bmgesses  of 

Colchester,  278 
Elarl  of  Leicester  requests  the  nomination  of  the  members  for  Andcrtsr/ 

278 
Burgesses  of  Beeralston  elected  at  the  request  of  the  oUef  of  the  lords 

of  the  borough,  279 
Burgesses  of  Carriekfergos  released  from  seleetfaig  one  of  their  rspre- 

sentatives,  279 
niegal  privileges  of  non-residents,  279 
Electors  and  elected  required  to  be  resiants,  279 
Mr.  Norton  urges  the  mipolicy  of  electing  only  resiatits  M  nptesenta* 

tives,  280 
Cote  of  Corporations,  280 

Authority  of  the  select  bodies  to  make  bye-laws  recognised,  999 
Case  of  corporations  ought  not  to  have  been  recognised  by  courts  of 

law,  280 
Origin  of  the  illegal  powers  assumed  by  the  ''  common  oouneils,*'  281 
Privilege  of  Parliament,  281—289 

Illustrations  of  the  '^  imprescriptible  rights  of  the  commons,'*  281 
House  of  Commons  apologize  for  advising  a  fast  without  the  permission 

of  the  queen,  281 
Bestrictions  from  discussing  ecclesiastical  causes,  282 
The  commons  '*  not  to  speak  every  one  what  he  listeth,  or  what  oometh 

into  his  brain  to  utter,"  282 
Custom  of  the  speaker  to  read  and  expound  all  bills  to  the  Hooee,  282 
Committal  of  members  by  the  qneen,  282 
Members  reprimanded,  for  interfering  with  the  oiBcers  of  the  etohequer, 

283 
Prohibition   from   rea^g  a  bill   for    Reformation   of  the   Oonmion 

Prayer,  283 
Discussions  of  the  commons  assume  an  appearance  of  liberty,  283 
Ccmplaint  of  grievances  prohibited,  284 

Audacious,  arrogant,  and  presumptuous  members  reprimanded,  284 
Wentworth  committed,  for  upholding  the  privileges  of  the  commons,  284 
Commons  prevented  from  discussing  ecclesiastical  government,  286 
Questions  of  Wentworth  as  to  the  privileges  of  the  House,  285 
Committal  of  Wentworth,  285 

Petition  requesthig  the  queen  to  entail  the  suceession  of  the  erown,  285 
Numerous  commitments  of  members,  285 
Important  Privileges  acquired  by  (he  Commons,  286 — 289 
Case  of  Ferrers  and  Smalley,  280 
Commitments  for  assaults  on  members,  286 

No  subpoena  for  the  attendance  of  a  member  in  any  court  permitted,  286 
Members  punished  by  imprisonment,  fine,  reprimand,  and  Expulsion,  286 
Contnmaeious  expressions,  286 
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' —  Controverted  elections  originally  decided  in  chancery,  or  by  a  jury,  287 

Conunons  maintain  their  privilege  to  judge  of  the  validity  of  parlia- 
mentary returns,  287 
Member  of  the  Convocation  House  disqualified  from  being  a  member  of 

the  commons,  287 
The  House  supersede  the  decision  of  the  chancellor,  287 
Bight  of  the  commons  to  originate  money  bills,  288 
Notions  of  Elizabeth,  respecting  the  duty  and  authority  of  parliament, 

288 
Prerogative  of  the  crown,  not  to  be  abridged  or  examined  in  partia- 
ment,  289 

EMBEZZLEMENT  by  clerks,   or  servants,  or  persons  employed  in  that 
capacity,  1038,  1059,  1060,  1063,  1082,  1104,  1105 

EMPSON  and  DUDLEY,  executed  on  a  pretended  charge  of  high  treason, 

False  inquisitions  procured  by,  annulled,  160 

EQUITY,  COURTS  OF,  717—764 

Courts  of  equity  are  intended  to  extend  the  administration  of  justice  to 

all  possible  cases,  717 
False  notions  respecting  the  duties  of  courts  of  equity,  718 
The  chancellor  hath  power  to  moderate  and  temper  the  written  law,  718 
Office  of  a  judge  of  equity  was  assumed  by  the  Roman  prsetor,  719 
Emancipated  sons  were  supposed  to  have  ceased  to  be  the  children  of 

the  father,  720 
The  Twelve  Tables  provided  relief  only  for  cases  of  theft,  720 
The  Twelve  Tables  did  not  assign  remedies,  except  for  very  few  cases 

of  fraud,  721 
Equity  provides  remedies  for  cases  in  which  courts  of  law  are  power- 
less, 722 
Assumed  origin  of  the  power  of  the  Court  of  Chancery,  722 
Settled  authority  of  the  courts  of  equity,  723 
Process  in  the  Court  of  Chancery,  723 
Execution  of  decrees,  724 

The  Roman  pnetors  decided  according  to  the  civil  and  preetorian  laws, 

724 
Lex  Cornelia,  725 

Temporary  duration  of  the  pnetorian  laws  or  edicts,  725 
Perpetuum  edictum,  725 

Courts  of  equity  have  not  superseded  the  common  law  courts^  726 
Restrictions  on  courts  of  equity,  726 

Jurisdiction  of  the  courts  of  equity  has  been  exactly  confined,  727 
Chancery  rolls,  727 

Innovations  not  permitted  by  the  common  or  statute  law,  728 
Judges  m  equity  are  bound  to  adhere  to  the  system  of  decrees  formerly 

passed  in  their  courts,  728 
Appeals  from  decrees  carried  to  the  House  of  Lords,  729 
General  rules  not  applicable  to  every  individual  case,  729 
Distinction  between  positive  law  and  equity,  730 
The  courts  established  for  the  ordinary  administiation  of  justice  have 

been  embarrassed  by  a  rigid  adherence  to  rules  of  decision,  730 ' 
Earfy  History  of  the  Courts  of  Equity,  730—737 
Administration  of  justice  delegated  to  ministers,  730 
The  crown  reserved  to  itself  a  final  appeal,  731 
The  chancellor,  the  keeper  of  the  king's  conscience,  731 
Origin  of  providing  remedies  for  grievances  not  cognizable  by  statute. 

To  obtain  relief,  recourse  was  had  to  a  petition  to  the  king,  731 

Duty  of  judging  of  the  merit  of  petitions  assigned  to  the  chancellor,  732 

Conmiencement  of  the  chancellor's  separate  juridiction,  732 
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The  chancellor  enabled  to  proceed  in  suits  secundum  sequum  et  bonum, -^ 

733 
Statutable  recognition  of  the  chancellor's  authority  (36  Edward  III. 

c.  9),  733 
Increased  authority  of  the  chancellor  from  the  reign  of  Edward  III., 

733 
The  commons,  temp,  Richard  II.,  complain  of  the  jurisdiction  of  chan- 
cer), 734 
The  commons  pray  that  the  chancellor  may  not  interfere  with  the  course 

of  the  common  law,  734 
The  chancellor  acquires  authority  to  award  damages,  735 
Adyancement  of  the  equitable  jurisdiction  during  the  reign  of  Richard 

II.,  736 
The  writ  of  subpoena,  an  efficacious  mode  of  effecting  justice,  736 
Commons  pray,  that  restrictions  be  placed  on  the  Court  of  Chancery, 

736 
Remonstrance  of  the  commons  in  15  Henry  V I.,  respecting  the  writ  of 

subpoBua,  736 
The  chancellor's  powers,  in  all  his  important  functions^  not  detennined 

until  the  reign  of  James  I.,  737 
The  chancellor  decides  on  principles  of  universal  justice,  when  the 

interference  of  a  court  of  judicature  is  requisite  to  prevent  a  wrong, 

737 
Courts  of  equity  remove  impediments  to  the  fair  decision  of  a  question 

in  other  courts,  737 
Cases  which  occur  in  chancery  are  decided  on  fixed  principles,  738 
Preferring  a  bill  in  equity,  738 

Bills  and  informations  have  been  always  in  the  English  language,  738 
Eveiy  bill  must   have  for  its  object  one  or  more  of  the  grounds  upon 

which  the  jurisdiction  of  the  court  is  founded,  738 
Answer  of  the  defendant  must  be  upon  oath,  739 
An  answer  required  in  case  of  a  bill  seeking  the  decree  of  the  court  on 

the  subject,  739 
When  the  object  of  the  bill  is  a  discovery,  739 
Matters  of  defence,  740 

Defendant  having  an  interest  to  support  the  plaintiff's  case,  740 
Right  of  plaintiff  to  compel  an  answer,  740 
Plaintiff  not  entitled  to  relief,  740 

The  answer  may  be  founded  on  matter  apparent  in  the  bill,  741 
Form  of  making  defence  varies  according  to  the  foundation  on  which  it 

is  made,  741 
Principal  Matters  over  which  Courts  of  Equity  exercise  an  Equitable 

JuAsdietiony  742 
Aecidenty  Mistake,  and  Fraud,  742—750 
Coorts  of  equity  will  interfere  with  remedies,  which  the  ordinary  courts 

would  have  given,  if  their  powers  had  been  equal  to  the  purpose,  742 
Courts  of  equity  will  not  assume  a  jurisdiction  when  the  powers  of  the 

ordinary  courts  can  afford  justice,  742 
Accident,  made  a  ground  to  give  jurisdiction  to  the  court,  742 
Orsnts  are,  in  many  cases,  presumed  or  supplied,  743 
Aseertainment  of  boundaries,  &c,  743 
Penalties,  forfeitures,  &c.,  743 
Equity  will  not  interfere  in  penalties,  unless  a  compensation  can  be 

given,  so  as  to  place  the  party  in  the  same  situation,  743 
Where  a  penalty  is  inserted  merely  to  secure  the  enjoyment  of  a  col- 
lateral object,  743 
Forfeitures  under  acts  of  parliament  cannot  be  relieved  against,  744 
An  undue  advantage  acquired  by  fraud  or  accident,  744 
Bill  to  restrain  pn^eedLugs  in  courts  of  ordinary  jurisdiction,  744 
Deed  fraudulently  obtained  without  consideration,  744 
Rectification  of  deed  according  to  the  intention  of  the  parties,  744 
Relief  against  instruments  which  destroy  rights,  745 
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*  Lapse  of  time,  746 

Charitable  uses,  T4& 

Settlement  executed  subaequent  to  marriage,  745 

General   principles   upon  which   courts  of  equity  interpooe  to  cany 

marriage  articles  into  execution,  745 
Ignorance  of  law,  746 

Mistakes  of  judgment  will  not  be  relieved  against,  746 
Agreement  founded  on  a  mistake  will  be  set  aside,  746 
Mistakes  in  wills,  746 
Where  there  is  a  clear  mistake,  recourse  must  be  had  to  the  general 

scope  of  the  will,  746 
Fraud  Defined^  747 

Species  of  fraud  enumerated  by  Lord  Hardwicke,  747 
In  cases  of  fraud,  the  remedy  does  not  die  with  the  person,  747 
Every  delay  arising  from  fraud  adds  to  its  injustice,  746 
Cases  of  fraud  in  which  the  court  will  not  interfere,  748 
Cases  of  fraud  not  penal,  748 
Principal  rules  upon  the  subject  of  fraud,  748 
Letters  patent  vacated  for  fraud,  748 

Voluntary  conveyances  frequently  declared  to  be  fraudulent,  748 
When  a  voluntary  agreement  cannot  be  invalidated,  749 
Trtuieei  not  permitted  to  become  purchasers,  749 
Transactions  between  Attorney  and  Client,  when  impeachable,  749 
A  client  may  make  a  voluntary  gift  to  his  attorney,  749 
An  attorney  may  purcliase  of  his  client,  749 
Expectant  Heirg,  749 

Inadequacy  of  consideration,  opround  for  setting  aside  the  contract,  750 
Guardian  and  Ward,  transactions  between,  watched  with  jealousy,  750 
When  the  ward  can  make  a  grant  to  his  guardian,  750 
Husband  releasing  the  guardians  of  his  wife,  751 
Voluntary  grant  of  an  annuity  by  a  ward,  751 
Injunctions  granted  to  prevent  fraud  and  injustice,  751 
Account,  751 
Same  species  of  relief  is  given  at  law  in  an  action  of  aeeount,  as  under  a 

bill  in  equity,  751 
Cases  in  which  equity  will  not  interfere,  752 
Period  from  which  the  rents  and  profits  are  given  to  a  party  demanding 

an  account,  752 
Infants,  752 
Corporations,  752 
Bills  for  tithes,  752 
Reference  to  an  arbitration,  753 
An  accountant  defendant,  752 
A  stated  account  need  not  be  signed,  758 
Foreign  merchants*  accounts,  758 
A  stated  account  cannot  be  unravelled,  753 
Spedfio  Performanee  i^  Agreements,  753—756 
Effect  of  a  mere  contract  for  the  purchase  uf  land  is,  in  many  respectSi, 

ve'ry  different  at  law  from  what  it  is  in  equity,  753 
An  agreement  to  be  specifically  performed  must  be  according  to  the 

forms  prescribed  by  law,  754 
Part  performance  of  an  agreement,  754 
What  is  considered  a  part  performance  of  an  agreement,'  754 
Agreements  respeotinff  personal  chattels  rarely  enforced,  754,  755 
Forfeiture  by  a  breach  of  covenant  in  a  lease,  755 
Transfer  of  stock,  755 
Purchase  of  a  debt,  755 
Partners,  755 

He  that  hath  committed  miquity  shall  not  have  equity,  756 
Trttftf,  75fr-757 
Principles  under  whieh  eourta  of  equity  hav«  aasamed  a  jurisdiction  in 

cases  of  tniat,  756 
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EQUITY,  COURTS  OF—cofUinued.  Ikdbx. 

Express  and  implied  trusts,  757  '- 

Cestui  que  trust  entitled  to  the  aid  of  a  court  of  equity,  7^7 

A  trust  is,  a  right  in  the  cestui  que  trust  to  receive  the  profits,  757 

Construction  of  words  by  which  trusts  are  limited,  757 

Express  trusts  created  by  deed,  757 

InfanU,  757,  758 

Bemoval  of  a  child  from  its  parents,  758 

The  conrt  retains  its  jurisdiction  over  the  property  of  a  ward  of  court 

after  twenty-one,  758 
Punishment  for  marrying  a  ward  of  court,  758 
Statutable  JuruJiction,  758,  764 

Commission  of  Review,  (Stat  25  Henry  VIII.  c.  19,)  758 
Bankrupley,  759 
Lunatics,  759—762 

Persons  and  estates  of  lunatics  confided  to  the  chancellor,  759 
Appointment  of  committee,  759 
Idiots  and  lunatics  sue  by  their  committees,  759 
Rules  of  law  and  equity  are  the  same  as  to  what  amounts  to  insanity, 

759,760 
Motives  by  which  the  court  is  influenced  in  the  issuing  of  a  commission 

of  Innacy,  760 
Persons  generally  appointed  the  committee  of  a  lunatic,  760 
Committee  of  a  lunatic  considered  merely  as  a  bailiff  to  the  estate,  760 
Allowance  to  lunatics,  760 

Allowance  decreed  to  junior  members  of  a  lunatic*s  family,  760,  761 
Allowance  made  out  of  a  lunatic's  estate  in  consideration  of  the  marriage 

of  one  of  his  daughters,  761 
Assistance  given  to  collateral  relations,  761 
No  remuneration  allowed  to  the  committee  of  a  lunatic,  761 
Comfort  and  benefit  of  the  lunatic  the  great  object  of  the  court,  761 
Marriage  of  a  lunatic  (15  George  II.  c.  30),  7fil,  762 
Every  act  of  a  lunatic,  subsequent  to  the  period  at  which  he  is  proved  to 

be  a  lunatic,  is  void,  762 
Acts  done  during  a  lucid  interval  are  valid,  762 
Party  desirous  of  enforcing  a  contract,  must  show  it  was  executed 

during  a  lucid  interval,  762 
Charities  (Stat  43  Elizabeth,  c  4),  762,  763 
Breaches  of  trust  (52  George  III.  c.  101),  763 
Habeas  Corpus  Act,  763 

Writ  of  habeas  corpus  demandable  of  right  from  the  chancellor,  763 
Friendly  Society  Act  (3  George  IV.  c.  54;  1  WiUiam  IV.  e.  60),  763 
Justices  of  the  Peace,  764 

Justices  displaced  at  the  discretion  of  the  chancellor,  764 
Justices  can  only  be  punished  in  the  Court  of  King's  Bench,  764 
PrivaU  Acts,  764 

ERUDITION  OF  A  CHRISTIAN  MAN,  reformed  doctrines  contained  in, 
by  authority  of  Henry  VIII.,  206 
Principles  advocated  in,  206 

ESCAPE  of  prisoners  out  of  custody,  1064,  IO7I9  1080 

ESCHEATS,  frauds  from  the  feudal  doctrine  of,  under  Henry  YII.,  153«« 
154 
Laws  altered  for  the  accumulation  of  treasure,  153 
Feudal  rights  instrumental  to  oppression,  153,  154 
Abolition  of,  421 

£T  CETERA  OATH  imposed  on  the  clergy,  390 

Ho  person  who  had  conscientiously  entered  into  the  ministry  could 
object  to  it,  390 

£TH£LB£RT,  duration  of  the  retgn  of,  7 

Author  of  the  first  written  Saxon  laws,  7 
Taauition  commenced  in  the  time  of,  12 
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Ikdex.         exchange,  bill  OF,  forging  and  uttering,  1068 
*  -  Unlawful  possession  of  forged,  1055,  1068 

EXCHEQUER— vi<fe  De  Lolmb— Introduction— Process  (Civil) 
Court  of,  28,  637 

Creation  of  the  original  judges,  28  ^ 

Atsembled  in  the  palace,  28  ^ 

Mode  in  which  their  jurisdiction  was  increaised,  29 
Uncertainty  as  to  the  time  and  authority  by  which  a  court  sat  in  the 
palace,  distinct  from  the  exchequer,  29 

EXCHEQUER  BILL,  forgery  of,  1046 

EXCISE  on  liquor,  first  imposition  of,  in  England.  422 
Granted  in  lieu  of  military  tenures,  420—422 
Prerogative  of  the  crown  in  consequence  reduced,  ^21,  422 

EXCISE  OFFICERS,   incapacities  of,  from  exercieihtg  the  parliamentaiy 
elective  franchise,  546,  647  ", 

Disqualificatious  from  being  members  of  parliamint,  622-— 625 

EXCLUSION — vide  Legislative  Assemblies  '  "^ 

Of  the  duke  of  York  proposed,  444,  445 
Placemen  and  pensioners  excluded  from  parliament,  476,  477>  621,  629 

EXECUTIVE— mrfe  Prerogative 

EXPULSION  from  parliament  no  ground  of  ineligftility,  after  the  then  par- 
liament, 629 

FACTOR,  or  agent,  pledging  for  his  own  use  t^e  goods  of  his  prindpal 
intrusted  to  him  for  sale,  1033,  1084 

FAIRS,  TOLLS  OF,  as  real  property,  give  a  vot©4br  a  county,  543 

FALSE  CHARGES— wrf«  AccusAnoN 

FALSE  PRETENCES— M<fe  Forgery 

Obtaining  money  under,  1052,  1067,  1069,  1060,  1085 

FATHER — vide  Equity  (Courts  op) 

FELONY,  conviction  of,  renders  party  ineligible  from  parliament,  and  from 
exercising  the  elective  franchise,  547)  628 
Compounding  of,  1049 

FENCES,  cutting,  breaking,  or  throwing  down,  1076,  1077 

FERRERS,  GEORGE,  his  illegal  arrest,  168,  169 

Declaration  by  the  king  that  all  acts  and  processes  coming  out  of  inferior 
courts  must  cease,  and  give  place  to  the  Court  of  Parliament,  169 

FEUDAL  SYSTEM— vidff  Introduction— Norman  Era— Saxon  Era 
Perverted  under  Henry  VI I.,  153,  154 
Abolition  of,  421 
Introduced  into  France  through  a  long  series  of  events  and  years,  498, 

499 
Is  introduced  suddenly  and  at  once  in  England  by  the  Conquest,  499 
Consequences  of  this  difference,  499 — 605 

FICTIONS  OF  LA  W—w<fe  Process  (Civil) 
In  civil  process,  removed,  681 — 717 

FINCH,  CHIEF  JUSTICE,  adviser  of  ship-money,  386— 388 
Defends  the  absolute  power  of  the  crown,  387 

FINES,  STATUTE  OF,  object  of,  166 

FISH,  taking  or  destroying,  in  any  water  situate  in  land  adjoining  or  belonging 
to  a  dwelling-house  or  elsewhero,  1075,  1089,  1101,  1124 

FIXTURES,  stealing  or  wilfuUy  destroying,  1076 

FORCIBLE  ENTRY  into  a  freehold  or  leasehold,  or  upon  lands  or  tene- 
ments at  common  law,  1103,  1104 
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FOREST  LAWS,  charter  of  Henry  III.,  68  Index. 

Euforcemeiit  and  oppresBion  of,  under  Charles  I.,  309  

Extent  of  forests,  fixed  by  statute,  394 

FOROERY— tru/e  Criminal  Law 

Bank  notes,  wills,  and  bUls,  1041,  1047,  1052 

Entries  of  stock,  1046 

Coin,  1050,  1061,  1060,  1114,  1116,  1121 

Transfer  of  stock,  power  of  attorney,  1041,  1042,  1045,  1046,  1069 

Mediterranean  passes,  1040 

By  bank  clerks,  of  warrants  for  more  than  is  due,  1069,  1070,  1105 

Bonds  and  deeds,  1045,  1046,  1069 

Certificates  of  quarantine,  1043 

Forging  a  warrant,  order,  or  request,  for  tlie  delivery  of  property,  1042, 

1046,  1047 
Of  records,  revenue,  public  offices,  companies,  officers  in  the  army  or 

navy,  10.38,  1040—1047,  1055,  1057,  1058,  1060,  10(i5,  1066,  1070 

—1072,  1081,  1085,  1088,  1098,  1104,  1107—1109 
Possession  of  instruments  for,  1051,  1079 

FRANCE,  feudal  government  in,  was  established  very  slowly,  501 
Crown  at  first  elective,  501 

Authority  of  the  king  of,  originally  very  inconsiderable,  501,  502 
Barons  were  in  a  great  measure  independent  of  the  crown,  502 
Circumstances  prejudicial  to  the  liberty  of  the  people,  503 
Kingdom  of,  was  formed  by  an  aggregation  of  different  sovereignties 

503,  .'>04,  507 
Bemarkable  treaty  by  which  the  war  for  the  public  good  was  termi- 
nated, 509,  510 
General  (States,  how  constituted,  512 
Third  estate,  or  commons,  never  possessed  any  weight,  512 
Acts  of  parliament  are  analogous  to  edits  enr^gistrds,  537 
Expedient  for  dismissing  the  parliament  of  Paris,  950 
Jeidousy  of  the  crown  against  that  assembly,  949,  950 
Comparison  between  the  French  and  English  constitutions,  in  regard  to 

the  right  of  taxation,  1017 
Language  of,  introduced  into  the  English  laws  by  William  I.,  537 
Is  still  used  by  the  king  in  declarii^  his  intention  to  parliament,  537 

FBANCHISEI — vide  Lbgislativb  Assembliss — Municipal  Instiittions 

FRAUD — vide  Chbatino 

FREEDOM — vide  Municipal  Institutions 

FREEHOLDS  not  of  inheritance  under  ^10  per  annum,  543 

Do  not  give  votes  in  counties,  except  in  certain  specified  cases,  543,  544 
Different  occupation  required  in  counties  from  what  is  required  in  cities 

and  boroughs,  543 — 546 
In  towns,  if  occupied  by  owner,  give  no  vote  for  the  county,  544 
If  occupied  by  any  one  else,  543,  544 
Possession  for  six  months  necessary,  544 
In  cities  and  towns  being  counties,  544, 545 
In  cities  and  boroughs  not  being  counties,  544 — 546 

FREEMEN — vide    Burgbsssb    and    Citizbns — Lkoislativb    Assxmbubs— 
Municipal  Institutions 
When  qualified  for  the  exercise  of  the  elective  franchise,  544 — 546 
Residenoe  of,  544 
Admission  of,  545 

GAME,  taking,  in  the  night  time,  or  entering  land  armed  for  that  purpose, 
1074,  1075,  1084,  1089 
What  is  deemed  night,  1037 

GAMING,  winning  money  by,  punishment  for,  112^ 
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Ikdex.        GEMOTE— -vidtf  Norman  Era^Saxon  Era 

GENEALOGICAL  TABLES. 

.    I.  Saxon  and  Danish  Kings. 

II.  Norman  Kings  of  England. 

III.  The  House  of  Plantagenet. 

IV.  The  Line  of  Lancaster. 

V.  The  Line  of  York. 

VI.  The  House  of  Tudor. 

VII.,  VIII.  The  Houses  of  Stuart  and  Brunswick. 

GENEVA,  republic  of,  (in  notes),  828,  844,  880,  993,  997 

GEORGE  I.  desirous  of  limiting  the  numbers  of  the  peers,  1010 

GERMANY,  by  what  cause  the  growth  of  the  power  of  the  crown  was  checked 
there,  515,  516 

GIBRALTAR  AND  MINORCA,  offices  at,  create  a  disqualification  from 
parliament,  625 

GILDABLE,  FRANCHISES  AND,  contradistinguished  from  each  other, 
(Note  12),  63 

GOVERNORS   OF   COLONIES,   SETTLEMENTS,   AND    PLANTA- 
TIONS, when  ineligible  from  being  members  of  parliament,  6*21 — 627 

GRACCHI,  forsaken  by  the  people,  851 

GRAND  JURY — vide  Trial  by  Jury— Justice  (Criminal) 

GREECE,  commonwealths  of,  revolutions  in  them  only  favourable  to  the  par- 
ticular  interests  of  leaders  and  demagogues,  889,  890 
Caesar  reproaches  the  Grecian  institutions  with  cruelty,  929 

GREENWICH  HOSPITAL,  secretary  of,  disqualified  from  parliament,  623 

GROOM  OF  bed-chamber,  ineligible  from  being  a  member  of  parlia- 
ment, 623 

HABEAS  CORPUS,  origin  of  the  name  of  the  writ  of,  801 

Oppresmon  of  an  obscure  individual  gave  rise  to  the  writ  of,  916,  997 

Judges  assumed  discretionary  power  in  granting  the  writ  of,  454 

The  judges  bound  to  receive  bail  in  all  bailable  offences,  454 

Production  of  prisoners  by  the  gaoler,  454 

Refusal  of  the  warrant  of  commitment  by  the  gaoler,  454 

Indictment  of  the  prisoner,  454 

Practice  of  sending  persons  out  of  the  countr)'  before  trial,  abolished,  455 

Stat.  56  George  III.  c.  100,  extended  the  authority  of  the  judges  under 

Stat.  31  Charles  II.  c.  2,  p.  455 
The  arbitrary  discretion  of  any  man,  is  the  law  of  tyrants,  455 

HAMPDEN,  JOHN,  levy  on,  for  ship-money,  385—888 
Trial  of,  386,  387 

Extra-judicial  opinion  of  the  judges,  on  the  absolute  nature  of  the  pre- 
rogative, 385,  386 
Reasons  of  state,  supported  as  elements  of  law  by  the  judicial  bench,  387 

HAMPTON  COURT,  conference  with  the  Puritans  at,  862,  363 

HANOVER,  settlement  of  the  crown  on  the  House  of,  473 
Limitations  on  the  prerogative,  472 — 476 

HENRY  I.,  reign  of,  40— 42 

Confirmation  and  restoration  of  the  Saxon  laws  by,  40,  41 

Borough  charters  mark  the  distinction  between  rillains  and  freemen, 

bursesses,  and  foreigners,  41 
FeudsJ  tenures  partly  abolished,  41 
Law  of  primogeniture,  41 
Ecclesiastical  regulations,  41 
Assembhige  of  councils^  41 
No  records  to  establish  what  were  their  pontive  righti^  41 
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HENBY  l.—emUinued.  Ikdex. 

LegiBl&tiye  powers  of  the  councilfl,  42  1 

Component  members  of  the  councils,  42 

HENRY  II.,  reign  of,  44—48 

Constitutions  of  Clarendon^  44 — 46 

Improvement  in  the  general  administration  of  th9  government,  44 

£vii  consequences  from  the  separation  of  the  clergy  from  the  laity,  44 

Suits  respecting  the  advowson  and  presentation  of  churches  to  be  deter- 
mined in  the  civil  courts,  45 

Criminal  process  against  clerks,  45 

Appeals  in  spiritual  causes,  45 

Excommunication  of  inhabitants  in  demesne,  forbidden  under  certain 
restrictions,  45 

The  prelates  to  be  regarded  as  barons  of  the  realm,  45 

Revenues  of  vacant  sees  to  belong  to  the  crown,  46 

Bishop-elect  to  do  homage  to  the  king,  46 

The  king  was  to  enforce  the  obedience  of  his  subjects  to  the  spiritual 
courts,  46 

Prelates  were  to  assist  the  king  in  compelling  his  subjects  to  perform 
their  allegiance,  47 

Clergy  forbidden  to  take  cognizance  in  civil  contrsets,  46 

Administration  of  Justice,  46-^8 

Appointment  of  justices  in  eyre,  46 

Corruption  of  the  judicial  bench,  46,  47 

Instructions  to  the  judges,  47 

Institution  of  the  grand  assize,  instead  of  trial  by  battel,  47 

Introduction  of  escuage,  which  was  the  origin  of  subsidies  and  the  land- 
tax,  47 

HENRY  III.,  reign  of,  65—81 

General  Observations,  65 — 67 

Distracted  state  of  the  country,  65 

Weakness  and  misconduct  of,  involyed  him  in  gnat  4iffieultieBy  65,  66 

Publication  of  legislative  acts,  66 

Absolute  nature  of  the  royal  prerogative,  66 

'*  Councils  "  always  existed  from  the  accession  of  William  I.,  66 

No  records  to  prove  that  the  members  of  the  '^  councils  *'  attended  in  a 

representative  capacity,  or  from  any  absolute  light,  66 
Pecuniary  necessities  of,  placed  him  in  a  different  situation  from  that  of 

his  predecessors,  66 
Loss  of  Normandy  made  the  crown  dependant  on  England,  66,  87 
The  Great  Charter,  67—69 
First  Charter  of  Henry  III.  omits  important  provisions  contained  in  the 

Charter  of  John,  67,  68 
Se«>nd  Charter  of  Henry  III.,  with  an  additional  Charter  of  Forests,  68 
Third  Charter  of  Henry  III.,  68 
Grant  of  a  fifteenth,  but  the  charter  does  not  express  the  manner  by 

which  the  enacting  parties  gave  their  consent,  68,  68 
Legislative  Assemblies,  68 — 78 

First  actual  appearance,  by  elected  representatives,  of  bodies  of  men,  69 
Election  of  knights  to  transact  the  county  business  was  of  ancient  origin, 

60 
Sheriffs,  in   17  John,  enjoined    to  elect  twelve  knights  from  their 

respective  counties,  to  inquire  into  bad  customs,  70 
In  1220  two  knights  chosen  in  the  comity  court  to  collect  the  subsidy,  70 
Component  members  of  the  parliament  of  1246,  p.  70 
'^  Portuum  maris  habitatores,"  70,  71 

Citizens  and  burgesses  not  requisite  to  compose  a  parliament,  71 
Barons  and  knights  summoned  to  grant  an  aid,  but  no  mention  of 

citizens  or  burgesses,  71 
Unpopularity  of  Henry  III.,  71,  72 
Barons  demand  a  redress  of  grievances,  7^ 
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Ikdf.x.         henry  lll,~-eonHnued, 

'. Assembly  of  "  Proceres  et  fideleii  regni,"  ^2 

.    Appointment  of  "  twenty-four"  to  redress  grievances,  12 

*'  Fideles/*  persons  of  the  first  rank,  72 

Regular  constitution  of  ^^  lords  spiritual  and  temporal  not  in  existenoe,** 
72 

Proyisions  of  Oxford,  73 

Component  members  of  the  pariiament  of  Oxford,  73 
^  Faction  assumes  the  semblance  of  virtue  and  public  spirit,  73 

Grievances  redressed  by  the  twenty-four,  73,  7^ 

Tyramiy  of  the  barons,  14 

Subjects  sworn  to  obey  all  ordinances  known  or  unknown,  74 

Delegation  by  parliament  of  all  their  powers,  14 

Distinction  between  a  spirit  of  liberty  and  faction,  14 

Hypocrisy  of  republican  leaders,  75 

Barons  assume  the  royal  and  legislative  functions,  16 

Henry  III.  appeals  to  the  nation  against  the  unconstitutional  restraints 
to  which  he  had  been  subjected,  15 

Summons  of  three  knights  from  each  county,  15 

Henry  III.  disclaims  the  provisions  of  Oxford,  15 

Award  of  Lewis,  16 

Mise  of  Lewes,  16 

Summons  of  four  knights  from  certain  counties,  IG 

Parliament  of  49  Henry  III.,  76,77 

Number  of  lay  lords  and  ecclesiastics,  77 

Knights,  citizens,  and  burgesses,  that  attended,  unknown,  77 

Writs  to  the  cinque  ports  do  not  allude  to  the  representatives  of  bur- 
gesses, 77 

Henry  III.  assumes  arbitrary  power,  77 

Legislative  assembly  at  Winchester,  77)  73 

Dictum  de  Kenilworth,  78 

Statute  of  Marleberge,  73 

Component  members  of  the  assembly  at  Marlborough,  73 

Designation  of  those  persons  by  whom  all  legislative  measures  have  been 
enacted,  73,  79 

State  of  the  country  in  49  Henry  III.,  and  the  improbability  of  a  repre- 
sentative assembly  being  subsequently  convened,  73,  79 

Administration  of  Justice,  79 — 31 

Improvements  in  the  common  law,  73,  80 

Jurisprudence  of  the  country  protected  individual  interests,  80 

The  great  division  of  society  continued,  as  during  the  Saxon  and  Nor- 
man eras,  between  '^  freemen**  and  '*  slaves,"  80 

Question  of  bastardy,  89 

Spiritual  courts  object  to  the  practice  of  common-law  courts,  80 

Itinerant  justices  sent  through  the  kingdom,  not  to  execute  justice  but 
to  collect  fines,  80,  81 

Open  traffic  of  injustice  in  every  department  of  the  state,  81 

HENRY  IV.,  reign  of,  129—137 

Title  of  Henry  J  K  to  the  Crown,  129—131 

Edward  III.  invested  with  the  royal  power,  as  apparent  heir  to  his 
father,  129 

Title  of  Henr>'  IV.,  being  derived  from  parliament,  raised  the  character 
of  that  assembly,  128,  130 

The  effects  of  faction,  130 

Henry  IV.  supported  his  title  by  military  authority,  130 

Richard  II.  adjudged  to  perpetual  imprisonment,  but  to  which  proceed- 
ing the  commons  were  not  parties,  130 

Disclaimer  by  the  commons  of  judicial  power,  131 

The  commons,  in  the  convention  of  the  estates,  concurred  in  the  judg- 
ment of  deposition  acainst  Richard,  131 

Constitutional  rights  of  the  lords  and  commons  defined|  131 — 137 

j^ssumption  of  authority  by  the  commons,  131 
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No  judge  can  plead  the  orders  of  the  king  for  an  illegal  act,  131 

The  duty  of  a  good  minister  is  to  dissuade  his  master  from  all  illegal 
measures,  131 

In  2   Henry  IV.  the  commons  refuse  supplies  until  their  petitions 
were  answered,  131 

No  precedents  for  arbitrary  taxation  of  exports  or  imports  occur  from 
the  accession  of  Richard  II.  to  the  reign  of  Mary,  132 

In  5  Henry  IV.  officers  were  removed  from  the  royal  household,  at  the 
request  of  the  commons,  132 

In  6  Henry  IV.  treasurers  w^ere  appointed  to  receive  supplies,  132 

In  8  Henry  IV.  the  commons  proposed  articles  regulating  the  govern- 
ment and  household,  132 

Inviolability  of  church  property  maintained,  132 

In  7  &  8  Henry  IV.  the  commons  treated  as  "  procuratores  et  attor- 
nati,**  133 

Election  of  knights  of  the  shire,  Stat.  7  Henry  IV.  c.  15,  p.  133 

Punishment  of  sheriffs  for  making  a  false  return,  Stat.  11  Henry  IV. 
c.  1,  p.  134 

The  object  of  Stat.  7  Henry  IV.  c.  16,  &  11  Henry  IV.  c  1,  p.  134 

Peers  assumed  the  character  of  one  of  the  estates  of  the  realm  on  the 
deposition  of  Richard  II.,  p.  134 

Members  of  parliament  treated  as  the  representatives  of  all  the  com- 
mons of  the  realm,  134 

The  three  estates  of  parliament  are,  king,  lords,  and  commons,  134,  136 

Stat.  7  Henry  IV.  c.  15,  first  defined  the  electors  of  members  of  parlia- 
ment, 136 

Rights  and  privileges  of  the  two  Houses  of  Parliament,  135 

The  lords  spiritual  and  temporal  advise  the  king,  as  to  the  amount  of 
public  aids,  135 

Commons  claim  the  right  to  originate  taxation,  136 

Declaration  of  the  king,  defining  the  rights  of  the  crown  and  houses  of 
parliament,  136 

Lords  to  conmmne  amongst  themselves  in  parliament,  136 

Commons  to  commune  together,  136 

The  king  and  the  two  houses  of  parliament,  placed  in  that  situation  in 
which  they  now  stand,  137 

House  of  Commons  recognised  aa  the  representative  of  the  third 
estate,  137 

(hnerai  Leg%$lative  Enactments,  137 

Stat.  1  Henry  IV.  cc.  7,  10,  14,  21,  p.  137 

HENRY  v.,  reign  of,  138,  139 

Penone  to  be  cho$en,  and  ehooeere  qf  Knights  and  Burgeesee  to  serve  in 
Parliamenty  138,  139 

During  the  government  of  Henry  V.,  the  spirit  of  liberty  had  no  occa- 
sion of  exerting  itself,  138 

Doctrine  of  resiancy  applied  to  parliamentary  electors  and  their  re« 
preaentatives,  138 

Elections  of  representives  for  boroughs  were  not  at  the  county  courts,  139 

Reason  that  the  return  of  members  was  made  to  the  sheriff  in  the 
county  court  explained,  133 

Illegal  Tojfes  not  levied  bp  the  House  qf  Lancaster,  139 

Doubtful  title  of  the  Lancastrian  princes  thus  became  of  advantage  to 
the  constitution,  139 

HENRY  VI.,  peign  of,  139—150 

National  IHsorders,  139,  140 

Spirit  of  faction,  was  productive  of  disorder  in  every  part  of  the  govern- 
ment, 139,  140 

Recognition  of  important  constitutional  principles,  and  the  enactment 
of  several  salutary  measures,  140 

Power  qf  the  King  to  appoint  a  Begent,  140,  141 
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The  king  eao  appoint  a  regent,  but  cannot  provide  for  the  gOTemment 

of  liis  BucceflBor,  140 
Incapacity  of  tlie  reigning  monarch  provided  for  by  the  Hooae  of  Peers, 

141 
Exercised  upon  the  accession  of  Henry  III.,  Ekhrard  I.,  Edward  III., 

Biehard  II.,  and  Henry  VI.,  141 
House  of  Lords,  have  exclusive  jurisdiction  in  disputad  questiotts,  upon 

th«  sneossnon  to  the  crown,  141 
Rising  Importance  qf  the  Commons^  141 — 149 
Citizens  and  burgesses,  considered  in  a  different  ehaneter  from  that  in 

which  they  had  heretofors  been  held,  141 
Dangerous  consequences  from  the  interference  of  the  crown  in  elections, 

141 
Principle  under  which  electon  am  required  io  possets  a  property  quali- 
fication, 142 
Constitution  of  soffirages  has  been  framed,  in  England,  upon  a  wiser 
principle,  than  either  of  the  methods  of  voting  among  the  Romans, 
142 
Regulations  for  the  ehoosers  of  knights  of  the  shire  (Stat.  8  Henry  VI. 

c.  7),  142,  143 
Representatives  of  counties,   to  be  dwelling  and  Msisnt  within   the 

same,  143 
Knights  to  be  chosen  by  those  who  have  free  land  or  tenement  of  40s. 

per  annum,  above  all  charges,  143 
Choosers  of  knights  to  be  dwelling  and  resiant  in  the  counties  (Stat.  10 

Henry  VI.  c.  2),  143 
Stat  8  Henry  VI.  c.  7,  a»d  10  Henry  VI.  c.  9,  were  an  infringement 

on  the  constitution,  148 
Greneral  class  of  voters  defined,  143 
Principles  of  the  Saxon  and  common  law  unimpaired,  144 
Distinction  between  villainage  and  freedom  recognised,  144 
Decrease  in  the  numbers  of  members  of  pariiament,  in  the  reigns  of 

Edward  III.  and  his  three  successors,  144 
The  causes  to  which  it  may  be  ascribed,  144 
Parliamentary  franchise  regarded  as  an  onerous  burden,  144 
Burgesses  having  refused  to  attend  their  parliamentary  duties,  enforced 

the  sheriff  to  take  sureties  for  their  appearance,  144 
Negligence  of  the  sheriffs,  in  the  execution  of  their  duties,  145 
Sheriffs  had  no  discretionary   power  to  select   those  boroughs  which 

should  return  representatives,  14& 
Sheriff  in  the  habit  of  omitting  boroughs  which  had  been  recently  repre- 
sented, 145 
Poverty  was  taken  as  an  excose  for  not  returning  pariiamentary  repre- 
sentatives, 145 
Sheriffs  seldom  punished  for  their  eorruption,  145,  146 
Only  six  instances  under  the  Plantagenets  where  sheriffs  were  punished, 

146 
Short  duration  of  parliaments,  operated  as  a  protection  to  the  sheriff,  146 
Sheriff,  or  knights,  can  traverse  the  vali<lity  of  the  inquests  before  the 
justices,  and  be  heard  in  their  own  defence  (Stat.  6  Henry  VI.  c.  4),  146 
Sheriffs  required  to  deliver,  without  fraud,  a  suflieient  precept  to  every 
mayor  and  bailiff,  to  make  their  due  elections  and  returns  (Stat.  23 
Henry  VI.  c.  14),  146 
In  the  English  constitution,  the  safety  of  the  whole  depends  on  the 
balance  of  the  parts,  and  the  balance  of  the  parts  on  their  mutual 
independency  on  each  other,  147 
Powers  distinct  and  independent  have  been  joined  by  federal  unions,  147 
A  king  of  Great  Britain,  is  that  supreme  magistrate  who  has  a  negative 

voice  in  the  legislature,  147 
Supreme  jurisdiction  resides  in  the  lords,  147 
The  commons  are  the  grand  inquest  of  the  nation,  147 
Privileges  attributed  to  the  kmg,  to  the  lords,  and  to  the  commoiia^ 
which  conatitute  a  limited  monarchy,  147 
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Illegal  usurpation  of  power  by  one  part  of  the  goTemment,  in  what  1 

manner  repressed ,  148 

National  prosperity  consists  in  preserving  the  balance  of  the  consti- 
tution, 148 

Proceedings  of  each  part  of  the  government  controlled  by  the  other,  148 

Division  of  power  amongst  all  the  parts  of  our  government,  is  necessary 
to  its  preservation,  148 

Resolutions  of  each  part  of  the  legislature  are  independent  of  the  other 
parts,  148 

Illustrated  by  supposing  a  prince  who  claims  and  exercises  a  right  of 
levying  money  without  consent  of  parliament,  149 

Borough  InsHtutionSy  149,  150 

Municipal  charters,  from  18  Henry  VI.,  drawn  with  a  degree  of  parti- 
cularity which  had  not  previously  existed,  149 

Name  of  '^  corporation  **  iirst  adopted,  149 

Borough  institutions  unchanged,  and  the  inhabitant  householders  of 
every  city  and  borough,  exercised  the  parliamentary  and  mnnicipal 
franchises,  149 

Municipal  records  essentially  altered,  and  erased  subseqaent  to  this 
period,  149 

Paaton  letters  evince  the  anxiety  of  all  parties  relative  to  the  parlia- 
mentary elections,  and  the  early  interference  of  the  peers  of  the 
reaJm^  160 

HENEY  VII.,  reign  of,  151—158 

ObjeeUfor  which  Henry  VII,  was  raised  to  the  Crown,  151,  153 
Raised  to  the  throne  to  restore  public  tranquillity,  and  to  establish  a 

l^al  government  on  the  ruins  of  tyranny,  161 
Creation  of  the  Court  of  Star  Chamber  (Stat.  8  Henry  VII.  o.  1),  151 
Increased  powers  of  the  estates  of  parliament  evinced  by  their  vesting 

the  crown  in,  151,  152 
Object  of  the  king  and  commons  to  impoverish  the  nobility,  152 
Extensive  revenues  or  the  crown,  rendered  the  king  independent  of 

parliament,  162 
Number  of  temporal  peers  averaged,  in  this  reign,  about  forty,  162 
Spiritual  lords  had  the  majority  in  the  House  of  Lords,  152 
E^stabliahed,  by  degrees,  a  power  almost  absolute,  153 
Pecuniary  Impositions^  153,  154 
System  of  benevolences  and  contributions,  153 
<*  Benevolences'*  defined  (Note  1),  153 

Every  iniquitous  scheme  pursued  for  the  accumulation  of  treasure,  153 
Feudal  rights  instrumental  to  oppression,  153,  154 
Administration  of  justice  furnished  pretences  for  the  exaction  of  money, 

154 
Extortions  of   the  crown    tolerated,   because   they  impoverished  the 

nobility,  164 
Regulations  ^f  Police  and  Commeroey  154 — 168 
PooacDsion  of  the  throne  gives  a  sufficient  title  to  the  subject's  allegiance 

(Stat.  11  Henry  VII.  c.  1),  154 
Distinction  between  governments  ^*  de  jure'^  and  ^'  de  facto,'*  destroyed, 

respecting  tlie  civil  duty  of  allegiance,  154,  156 
Jurisdiction  of  the  Star  Chamber,  and  its  component  members,  155 
Benefit  of  elergy,  remodelled  by  the  legislature,  156 
All  lay  offenders,  answerable  to  the  demands  of  justice  (Stat.  4  Henry 

VII.  c.  13;  7  Henry  VII.  e.  1.;  12  Henry  VII.  c.  7),  155,  166 
Statute  of  fines  (4  Henry  VII.  c.  24),  156 
A  fine  levied  with  proclamations  in  a  court  of  justice,  became,  after  five 

years,  a  bar  to  all  claims  on  the  land,  156 
Boieficnal  enactments  respecting  a  widow's  dower,  166 
General  statutable  regulations,  166,  167 
Enactments  against  usury,  157 
B^[iilatioii8  r^ativ^  to  actions  upon  the  ease  (Stat.  19  Henry  VII.  c. 

9),  157 
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'  Exportation  of  bullion  and  hones  forbidden,  157 

Prices  affixed  to  woollen  cloth,  and  other  articles  of  merchandize,  167 

Wages  of  labourers  regulated,  157 

Enactments  respecting  apprenticeship,  157,  158 

Husbandry'  is  never  more  encouraged  than  by  the  increase  of  manu- 
factures, 158 

All  methods  of  supporting  populousness,  except  by  the  interest  of  the 
proprietors,  are  violent  and  ineffectual,  158 

The  laws  of  this  reign  had  no  further  aim  than  to  remove  some  imme- 
diate mischief,  or  to  promote  some  particular  end,  158 

The  policy  of,  was  to  repress  the  nobilitv,  and  exalt  the  kingly  preroga- 
tive, 168 

HENRY  VIII.— w<fo  Rkformation 
Reign  of,  169—207 

Conciliatory  Measures  of  the  Croum,  159,  160 
Early  dissipated  those  treasures  which  had  been  amassed  by  Henry 

VII.,  159 
Foiled  in  attempts  at  arbitrary  taxation,  159 
Causes  of  the  absolute  power  of  the  crown,  1 59 
Correction  of  those  abuses  which  had  prevailed,  in  finding  the  king's 

title  to  lands  by  escheat,  159 
Repeal  of  Stat.  11  Henry  VII.  c.  3,  permitting  justices  to  determine 

offences,  without  the  intervention  of  a  jury,  159,  160 
Amelioration  of  penal  statutes,  160 
False  inquisitions  procured  by  Kmpson  and  Dudley  declared  null  and 

invalid,  160 
Traverses  allowed,  and  the  time  of  tendering  them  enlarged,  160 
Improper  punishment  of  Empson  and  Dudley,  160 
A  spirit  of  liberty  can  never  approve  of  that  process,  even  against  the 

worst  and  most  guilty  of  men,  as  may  be  applied  to  destroy  the  best 

and  most  innocent,  160 
Pecuniary  Impositions,  160 — 163 

Royal  revenues  inadequate  to  the  charges  of  government,  160 
A  general  survey  ordered  in  1522,  p.  160 
Privy  seals  issued,  demanding  loans  of  money,  160,  161 
Commons  regardless  of  national  rights  in  the  case  of  improper  taxation, 

161 
Intractable  spirit  of  the  commons  in  pecuniary  affairs,  161 
Arbitrary  taxation  resisted  in  1525,  p.  161 
The  government  have  recourse  to  benevolences,  161 
Dishonourable  character  of  the  king,  and  servility  of  parliament,  161, 

162 
The  king  released  from  bis  debts  by  parliament,  162 
Instructions  to  levy  the  benevolence  of  1546,  pp.  162,  163 
Those  who  refused  to  contribute  to  the  benevolence,  were  to  appear 

before  the  privy  council,  163 
Illustration  of  the  punishment  of  those  who  refused  obedience  to  the 

royal  mandates,  163 
7)frannical  Character  of  the  King,  163—166 
Many  perished  by  sentences  for  the  infringement  of  statutes  which,  from 

their  violence,  and  the  passiveness  of  the  parliaments  that  had  enacted 

them,  were  rather  like  arbitrary  invasions  of  the  law  than  alterations 

of  it,  163 
High  treason  to  deny  the  ecclesiastical  supremacy  of  the  crown,  163, 

164 
Victims  sacrificed  either  to  the  revenge,  caprice,  rapacity  or  lust  of,  164 
Caprices  of  the  king  blindly  submitted  to,  164 
Nothing  renders  the  crime  of  treason  more  arbitrary  than  declaring 

people  guilty  of  it  for  indiscreet  speeches,  165 
Words  do  not  constitute  an  overt  act,  they  remain  only  in  idea^  165 
Words  to  the  disparagement  of  the  royal  family,  made  treason,  166 
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Diffiealt  to  determine  whether  the  statutes  of,  were  owmg  to  his  preci-   • ■ 1- 

pitancy,  or  to  a  fonned  design  of  tyranny,  105,  166 

Empowered  to  regulate  the  line  of  succession,  166 

Devise  of  the  crown,  166 

The  king  enabled  to  repeal  all  enactments  made  before  he  was  twenty- 
four  years  of  age,  166 

Sernlitp  of  Parliament,  166^168 

Proclamations  of  the  king  to  have  the  force  of  laws,  166,  167 

To  facilitate  the  execution  of  such  proclamations,  a  new  court  of  justice 
was  erected,  167 

Mode  in  which  criminal  prosecutions  were  conducted  was  infamous,  167 

Bills  of  attainder,  167,  168 

King  acknowledged  the  supreme  head  of  the  state  (Stat.  37  Henry 
VIII.  c.  17),  168 

Boyal  proclamations  to  have,  not  only  the  force  of  law,  but  the  autho- 
rity of  revelation,  168  ^ 

The  parliament  served  the  king  as  an  instrument  and  a  shield,  168 

Revolution  in  Elnglaud  can  only  be  effected  through  the  House  of  Com- 
mons, 168 

Privilege  Qf  Parliameni,  168,  169 

Commons  enabled  to  acquire  exemption  from  arrest  in  civil  process,  168 

Case  of  Ferrers,  in  1543,  p.  168 

Declaration  by  the  king,  that  all  acts  and  processes  coming  out  of  infe- 
rior courts  must  cease,  and  give  place  to  the  court  of  parliament,  169 

Admimstraiion  of  Jwticey  169,  170 

The  Reformation  much  contributed  to  the  equitable  administration  of 
justice,  169 

Privilege  of  clergy  and  of  sanctuaries  abolished,  169 

Statotes  of  wills,  and  of  uses,  170 

Alterations  in  the  mode  of  conveyancing,  170 

Bankrupt  and  usury  laws,  170 

Regulations  made  for  beggars  and  vagrants,  170 

Enactment  of  impolitic  laws,  170     . 

Administration  of,  a  distinguished  era  in  the  annals  of  judicial  hiBtory, 
170 

^jtpremon  qf  Monasteries — vide  Rbformation 

HERESY,  crime  of,  and  punishment,  209,  210 

HIGH  TREASON— vtd<;  Tbxason 

HIGHWAY,  obstruction  of,  1049,  1050 

HOLT^  C.  J.,  his  opinion  concerning  the  power  of  the  commons  to  commit, 
342 

HOP-BINDS,  punidmient  for  cutting  or  destroying,  1054 
HOUSE-BREAKING— vidff  Burglary 
HOUSE  OF  COMMONS — vide  Lboislativs  Assemblies 
HOUSE  OF  LORDS — vide  Lboislatxvb  Assemblies 

HOWARD,  Catherine,  her  execution  not  an  act  of  tyranny;  her  licentious 
habits  probably  continued  after  marriage,  164 

HUNDRED — vide  Introduction — Municipal  Institutions — Norman  Era 
— Saxon  Period 

HUTCHINSON,  Mrs.,  her  account  of  poUtical  parties  (Notes  3,  4),  367,  368 

HYDE  AND  KEELING,  C.  J.,  exercise  an  illegal  power  over  juries,  152, 

153 
IDIOTS  cannot  exercise  the  parliamentary  franchise,  546,  621 
IMBECILITY,  a  disqualification  from  the  exercise  of  parliamentary  rights, 

546,621 
IMPEACHMENTS  decided  by  the  House  of  Peers,  111,  112,  131,  147,  346, 

346^  447,  605^  606 

i 
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Parliamentary  character  and  instaaoea  of,  121, 947'— 349, 448, 916—925 

Question  on  the  king's  right  of  pardon  in  cases  of,  449,  ^6 

Decided  by  act  of  parliament  against  such  right,  449,  460 

Not  abated  by  dissolution  of  parliament,  448,  449 

Constitutional  rights  of  the  commons  in  cases  of,  121,  347—349,  448 — 

450 
The  impeached  ordered  into  custody,  606 

IMPORTING  counterfeit  coin,  1050 

IMPRESSMENT,  mode  in  which  it  was  conducted,  Ump.  Elizabeth,  273 

IMPRISONMENT  —  vide  Db  Lolmb — Habeas   Corpus — Introduction — 
Process  (Ch'il) — Right  (Petition  op) 

INCAPACITY,  personal,  from  exercising  the  parliamentary  elective  franchise, 
or  from  being  elected  a  member  of  parliament,  546 — ^548,  621 — 629 

INCITING  to  mutiny,  1035,  1109—1112 

INDIA,  governors  in,  disqualified  from  parliament,  621 

INDIA  BONDS,  forging  of,  1045 

INDORSEMENT  on  blU  of  exchange,  forging  of,  1045,  1058 

INFAMOUS  CRIME,  accusing,  or  threatening  to  accuse,  a  man  of  an,  with 
intent  to  extort  money  from  him,  1036,  1049 

INFANT  cannot  be  elected  a  member  of  parliament  nor  exetdae  the  parlia- 
mentary elective  franchise,  546,  621 

INHABITANTS — vide  Boroughs — Municipal  Institutions 
Ancient  parliamentary  rights  preserved,  543,  545 

INSOLVENT,  embezzlement  by,  1114 

INSPECTOR  OF  ROADS  in  ScotUnd,  disqualiiled  from  parliament,  622 

INSTITUTION  OF  A  CHRISTIAN  MAN,  reformed  doctrines  contained 
in,  by  authority  of  Henry  VIII.,  201 
Principles  inculcated,  201 

INSTRUMENTS,  usmg,  for  procuring  a  miscarriage,  1036 

INSTRUMENTS  OF  FORGING,  being  possessed  of,  1051,  1056^  1068, 
10/2,  1082 

INTERFERENCE  in  parliamentary  elections  by  peere,  566 
By  military,  567 
By  those  holding  office  under  the  crown,  546    649 

INTRODUCTION,  1—487 
Saxon  Period,  6 — 18 

Constitution  of  England  commenced  from  the,  and  Norman  era,  6 
Destruction  of  the  British  and  Roman  institutions  by  the  Saxons,  6 
English  language  founded  upon  the  Saxon,  6 
The  best  illustration  of  the  Saxon  goveinment  is  from  the  laws  of  Ethel- 

bert  and  those  of  his  successors,  7 
Prerogatives  af  the  Saxon  Kings,  7—9 
Cvniug  was  at  the  head  of  the  Saxon  institutions,  7 
Tne  duties  and  privileges  of  the  cyning,  ^ 

Accession  to  the  throne  not  governed  by  hereditary  succession,  8 
Revenues  of  the  crown  were  the  rent  and  produce  of  its  lands  in 

demesne,  8 
Saxon  kings  never  claimed  the  power  of  nuJdng  biws,  8 
Prerogatives  of  the  Saxou  cyning  were  ascertained  and  defined.  9 
The  Witena-Gemot,  9—12  * 

Essential  rights  of  the  members  of,  unknown,  9 
Component  members  of,  9 

The  possession  of  lands,  not  requisite  to  constitute  a  member  of,  10 
Convened  by  the  king's  writ,  10 
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IhmeBof,  lly  19  

Enactment  of  laws,  11 

Miikmg  of  treatiaSy  11 

Direetmg  the  militaiy  pre]Muniti<m8  of  the  kingdom^  1 1 

Impeacbmeiits  of  gmt  men^  11 

YiriCstion  of  churohee  and  mosaateriesy  11 

Court  of  judicature,  12 

Independence  of  the  witena-gemot  from  the  etowBy  Id 

Poweis  of  taxation,  12 

Perwrud  Ranks  in  Sodeiy^  12 — 15 

Society  diyided  into  the  free  and  bond,  12 

The  liber  homo  ban  existed  in  thia  country  from  the  earliest  iMriods  of 

authentic,  as  of  traditionary  history,  12 
A  church  eetabUahment  connected  witii  the  state,  perraded  the  oountry, 

A  nobility,  whose  titlee  were  personal,  and  not  inherited,  exiatcNl,  13 

A  species  of  knighthood  was  likewise  recognised,  13 

Supremacy  Of  the  laws,  13 

No  systiem  of  primogeniture  existed,  13 

The  yillaina  had  not  essentially  any  constitulioiyil  or  polHioBl  rights, 
13^14 

Anglo-Saxon  lawff  OTinoe  an  anxiety  to  increase  the  number  of  free- 
men, 14 

Principle  of  Tilhcinage  consisled  m  a  mutualttj^  of  serriee  and  of  pro- 
tection, 14 

Uncontrolled  residence  of  a  villain,  within  a  boroiigh)  entitled  him  to 
the  priTileges  of  a  freeman,  14 

Trading  had  no  relation  to  the  acquisition  of  burgeslMhip,  14,  16 

Local  Dwitioiu  qfthe  OnaUrjfy  16 

The  country  was  first  divided  into  counties  mder  the  Saxonsy  16 

Eveiy  freeman  bound  to  attend  the  sheriff's  toum,  16 

Origm  of  boroughs,  16 

The  inhabitants  of  boroughs  bomid  to  attend  the  court  leet>  16 

All  boroughs  had  one  law,  16 

Subdivisions  of  counties,  16 

Munieipai  Police,  16 — 18 

Chief  objects  of  the  Saxon  police,  16 

Local  divisions  of  shires  and  boroughs  had  their  presidfaig  officers  and 
separate  jurisdictions,  16 

Local  administration  of  justice  was  effected  by  the  reeve,  16 

Every  freeman  boimd  to  be  forAeoming  at  all  times^  16 

And  to  submit  himself  to  the  jurisdiction  of  the  hundred,  deeenna,  or 
borough,  16 

Domestic  peace  of  eveiy  individual  was  protected  by  strong  laws,  16 

Bail  given  for  prosecutions ;  wrongs  punishable  by  pecuniary  fines,  17 

Reputation  of  a  good  character  almost  imperative,  17 

Vagrancy  was  prohibited,  17 

Commercial  transactions  were  required  to  be  in  the  presence  of  wit- 

I10BB68U    M  § 

Observance  of  Sunday  as  a  day  of  rest,  strictly  enforded,  17 

Denial  of  justice  in  the  hundred  justified  an  appeal  to  the  kuig^  17 

Pieedom  and  security  of  the  Saxon  institutions,  17,  IB 

Principle  by  which  Alfred  was  actuated  in  his  legislative  capacity,  18 

NoiiiCAN  Eba,  1^—43 

Wnxuif  I.,  BmoN  or,  19^-40 

Maintenance  of  the  Saaeon  Ineiiiuiians,  19—21 

Unmerited  abuse  which  has  been  heaped  upcm  the  memory  of  Wil- 
liam L,  \» 

William  L  eolleeted,  revived,  confirmed,  and  improved  the  laws  of  the 
Saxon  kings  who  had  preceded  him,  19 

Acts  of  tyranny  perpetrated  by  William  L  might  have  been  justified  by 
political  necessity,  20 

i  2 
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,  Anxiety  of  the  Normans  and  other  foreigners,  for  the  retention  of  the 

Saxon  institutions,  20 
Norman  barons  and  chiefs,  a  source  of  mat  disquietude,  20 
Northern  tribes  were  propagated  from  the  same  original  stock,  21 
Analogy  between  the  laws  of  England  and  Normandy,  21 
Outlines  of  the  English  constitution,  not  very  different  at  this  day,  from 

what  they  were  in  the  reign  of  William  I.,  21 
Tenure  qf  Lands,  21 — ^26 
Lands  held  under  the  Saxons,  by  persons  of  a  greater  or  less  degree  in 

bondi^,  21 
Feudal  tenures  existed  in  England  during  the  Saxons,  21,  22 
Freedom  of  the  Saxon  institutions,  might  liave  abated  the  rigour  of  the 

feudal  system,  22 
General  system  of  the  laws  continued  much  the  same  under  the  new 

dynasty  of  the  Normans,  as  it  had  been  under  that  of  the  Saxons,  22 
Temporary  adoption  of  the  Norman  system,  22 
Lay  fees  defined,  22,  23 
Tenure  by  knieUt  service,  23 
Tenure  by  serjeanty,  23 
Tenure  per  buoniam,  23 
Lands  holden  by  knight  service  and  grand  serjeanty,  seized  into  the 

king*s  hands,  upon  tlie  death  of  the  ancestor;  24 
Tenure  of  lands  in  petit  serjeanty,  not  deemed  military  tenure,  24 
Bights  and  liabilities  of  the  tenants  of  the  king's  demesnes,  25 
Tenants  of  the  mesne  lord,  not  dispossessed  by  forfeiture  or  escheat  of 

the  mesne  lord,  25 
The  same  tenures  which  might  be  of  the  sovereign,  might  be  also  of  his 

subjects,  25 
Tenants,  by  military  service,  might  enfeoff  others  to  hold  of  them  by 

military  service,  25 
Tenants  of  the  crown  might  grant  lands  as  tenure  in  socage,  25 
Tenants  by  burgage  tenure,  26 
All  the  land  in  the  kingdom  esteemed  as  lay  fee,  and  holden  by  the 

actual  possessor  immediately  or  mediately  of  the  crown,  26 
Laws  qf  WiUiam  /.,  26,  27 
Allegiance  to  be  sworn  to  the  king,  26 

The  lands  and  possessions  of  freemen  to  be  free  from  unjust  exaction,  26 
Cities,  boroughs,  castles,  hundreds,  and  wapentakes,  to  be  watched  every 

night,  26 
True  weights  and  measures  to  be  alone  used,  26 
All  freemen  were  to  be  as  sworn  brothers,  27 

No  maricets  or  fairs  to  be  holden  except  in  cities,  boroughs,  or  castles,  27 
Provisions  for  the  ordeal  and  trial  by  battel,  27 
The  laws  of  King  Edward  to  be  preserved,  27 
Every  freeman  to  be  in  pledge ;  as  prescribed  by  the  Saxon  laws,  27 
Transportation  of  villains  forbidden,-  27 
Mode  of  enumcipating  bondmen,  27  . 
Every  lord  to  be  security  for  his  villains,  27 
All  persons  within  the  shire  liable  to  the  sheriff's  toum,  and  hundred 

courts,  27 
Terms  '^  scot  and  lot,*'  called  the  customs  of  England,  27 
The  personal  union  of  burden  and  benefit,  constituted  the  liber  homo  of 

the  common  law,  27 
Adminittraiion  qf  Justice,  28,  29 
Local  administration  of  justice  and  municipal  police,  as  administeitHl  by 

the  Saxons,  essentially  unchanged,  28 
The  witena-gemot,  ill  adapted  for  discussing  intricate  points  of  law, 

or  determining  nice  and  difficult  questions  of  property,  28 
Appointment  of  justiciaries  to  preside  in  the  county  courts,  28 
Court  of  Exchequer  establislied,  in  imitation  of  that  in  Normandy,  28 
Judges  of  the  Court  of  Exchequer,  28 
Mode  in  which  their  authority  was  increased,  29 
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Unceitainty  as  to  the  time  and  authority  by  which  a  court  sat  in  the 

palace,  distinct  from  the  Exchequer,  29 

BeoienasHeal  JuritdieHon^  29,  30 

Wjtena-gemot  absolute  in  ecclesiastical  regulations,  29,  30  . 

Saxon    princes    accustomed  to  forward  a  charitable  donation  called 
Peter*s  pence,  30 

Gregory  interpreted  the  present  of  Peter^s  pence,  as  a  badge  of  sub- 
jection, 30 

William  I.  refuses  to  do  homage  to  the  pope  for  his  kingdom,  30 

Anthority  of  any  particular  pontiff  not  recognised  in  England,  30 

Rojul  assent  required  to  enforce  the  decisions  of  national  or  provincial 
synods,  30 

Separation  of  the  ecclesiastical  courts  from  those  of  the  hundred,  30 

Ecclesiastics  prohibited,  from  excommunicating  or  impleading  tenants 
in  capite,  30 

DomestU^y  30—34 

Objects  sought  to  be  attained,  from  the  compilation  of,  30,  31 

The  manner  in  which  the  inquisition  was  to  be  taken,  31 

Mode  in  which  the  returns  were  entered,  32 

Returns  framed  of  greater  length  than  were  requisite,  32 

Instances  of  purchases  and  mortgage,  32 

Ownen  not  oppressed  for  the  formation  of  the  valuation,  32 

Foiged  Saxon  charters  and  seals  may  be  ascribed  to  the  period  of  the 
surrey,  32 

Number  of  places  described  in  Domesday  as  boroughs,  33 

Burgess-ship  did  not  depend  on  tenure,  33 

Those  who  paid  ''  scot,*'  and  bore  **  lot,**  alone  entitled  to  the  borough 
privileges,  33 

Ancient  manners  and  customs  illustrated  by  Domesday  (in  no^.),'  33 

Non-residents  had  no  local  borough  rights,  34 

Castles  and  merchant  guilds  distinct  from  boroughs,  34 

Reeves  and  pledges  mentioned  in  Domesday,  34 

Privileges  exclusively  granted  to  the  burgesses,  34 

Sac  and  Soe,  ^,  35 

Oave  only  a  civil  jurisdiction,  34 

The  ''  court  baron**  had  no  criminal  jurisdiction,  35 

The  "  toum**  related  to  pleas  of  the  crown,  35 

Duties  of  the  suitors  at  these  courts,  35 

Privileges  of,  were  at  first  only  granted  to  the  ecclesiastical  bodies,  35 

LegisUiiive  AMtemblies,  35 — 40 

No  records  to  establbh  the  component  parts  and  authority  of  the  legis- 
lative asKmblies  under  William  I.,  35 

Powers  of  legislation  exercised  by  the  crown  and  a  selected  council,  36 

The  constitution  of  the  legislature  essentially  changed  between  a.d.  1060 
and  1307,  P-  36 

Appdlations  of  the  assemblies  convened  by  William  I.,  and  his  innne- 
diate  successors,  36,  37 

Deagnations  of  the  members  who  were  convened   to  the  legislative 
assemblies,  37 

Rank  of  archbishops  and  carls  distinct  from  that  of  barons,  37 

Legislative  powers  of  the  "  barones,"  "  comites,**  et  "  barones,**  ''  mag- 
nates,** or  **  proceres,**  unknown,  37 

Title  of  the  "  barones,'*  to  act  legiiolatively  has  been  undiscovered,  37 

Year-book  of  Edward  III.  recognises  a  legislative  assembly  in  the  reign 
of  William  I.,  38 

No  lay  persons  included  except  earls  and  barons,  38 

Non-existence  of  legislative  assemblies,  38 

No  record  to  prove  that  William  I.  obtained  any  general  aid  from  his 
subjects,  39 

William  I.  did  not  require  an  aid  from  any  legislative  assembly,  30 

WuuAJi  II.,  RxEON  OP,  40 
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Qovemment  of  William  II.  a  seriM  of  hypocrisy,  troable,  and  deso- 
lation, 40 

No  records  to  illustrate  the  legislative  aasemblies,  40 

Hbnry  I.,  Reign  op,  40 — 42 
Laws  of  Henry  I.,  40,  41 

Borough  privileges,  41 

Feudal  tenures  partly  abolished,  41 

Descent  of  lands,  41 

Ecclesiastioal  regulations,  41 

Assemblage  of  councils,  41 

Legislative  powers  of  the  king,  42 

Component  members  of  the  councils,  42 

Stephbn,  Rbion  op,  43 

Charters  of  St^hen,  48 

From  the  desolation  of  the  country  during  the  reign  of,  reeords  illus- 
trative of  the  constitution  have  not  been  discovered,  43 

Introduction  of  the  Roman  canon  and  civil  laws,  43 

HousB  OP  Plantaobnbt,  44 — 128 

HsNRV  II.,  Rbign  of,  44—48 

CofutituHam  qf  Clarendon,  44—46 

State  of  the  country,  44 

Evil  consequences  from  the  separation  of  the  clergy  from  the  laity,  44 

Suits  respecting  the  advowson  and  presentation  of  churches  to  be  deter- 
mined m  the  civil  courts,  45 

Criminal  process  against  clerks,  45 

Appeals  in  spiritual  causes,  45 

Excommunication  of  inhabitants  in  demesne,  45 

Prelate  to  be  regarded  as  barons  of  the  realm,  45 

Revenues  of  vacant  sees  to  belong  to  the  crown,  46 

Bishop-elect  to  do  homage  to  the  king,  46 

Ecclesiastical  power  not  to  supersede  the  secular,  46 

Adminutration  tifJustioey  46 — 48 

Appointment  of  justices  in  eyre,  46 

Instructions  to  the  judges,  47 

Introduction  of  the  grand  assize,  47 

Richard  I.,  Reion  of,  48—50 

Tyrannical  government  of  Richard  I.,  48 

Forest  laws  were  renewed,  and  enforced  with  severity,  48 

Uniformity  of  weights  and  measures,  48 

Law  of  wrecks  mitigated,  48 

Assemblage  of  councils,  48 

No  representative  body  existed  in  the  reign  of  Richard  I.^  analogous  to 
that  which  occurred  in  the  reign  of  Edward  I.,  48,  49 

Richard,  to  answer  his  exigences,  raised  moneys  by  legal  and  illegal 
expedients,  49 

Demesnes  of  the  crown  granted  in  fee-farm  to  burgesses,  49 

The  lands  of  the  kingdom  fell  into  the  hands  of  a  larger  number  of  pro- 
prietors, 49 

A  new  state  of  property  arose,  and  another  cliaracter  was  given  to  a 
large  portion  of  the  people,  50 

John,  Rbion  of,  50 — 65 

Magna  Charta,  50 — 54 

The  character  of  John,  50 

The  barons  demand  a  restoration  of  their  constitutional  rights,  50 

Clerical  rights  and  privileges  secured,  51 

The  barons  received  abatements  in  the  rigour  of  the  feudal  law,  or 
determinations  upon  pointe  which  had  been  left  by  that  law,  51 

Reliefs  of  heirs,  51 

Estates  of  minors,  51 

Majrria«es  of  heirs  and  widows,  51,  52 

Wardship  of  minors  holding  by  military  tenure  of  a  baron,  52 
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ImpoBitioii  of  scQtages,  A2 

Common  oounoil  of  the  kingdom  to  assesB  an  aid,  59 

Regulations  respecting  amercements  and  pre-emption,  52  ^ 

PrivU^es  granted  to  the  barons,  were  to  be  by  them  extended  to  their 
inferior  vaasala,  52 

Unifonnity  of  weights  and  measures,  53 

Commercial  transactions  protected,  53 

Confirmation  of  borough  privileges,  53 

Testamentary  rights,  53 

Purveyance  proMbited,  53    ' 

Justice  to  be  openly  administered  to  every  one,  and  not  to  be  sold, 
refused,  or  delayed,  53 

Sheriife  incapacitated  from  holding  pleas  of  the  crown,  53 

No  man  to  suffer  in  body  or  estate,  unless  by  the  legal  judgment  of  his 
peers,  or  by  the  law  of  the  land,  53 

Object  of  political  contests  is  party  aggrandizement,  54 

Leffislaiitf€  Asgemblies,  54 — 58 

First  attempt  to  assemble  a  general  representative  body,  54 

Magna  Charta  affords  no  information  as  to  the  legislative  councils,  55 

The  Charter  purports  to  be  the  act  of  the  king,  55 

The  persons  who  were  specified  by  name  in  the  Charter,  as  those  by 
whoee  advice  it  was  granted,  55 

Articles  containing  the  demands  of  the  barons,  55 

The  Charter  affected  the  whole  body  of  the  people,  56 

Assembly  at  Runimede  not  a  regular  legislative  assembly,  56 

Election  of  knights  to  inquire  of  the  bad  customs  to  be  abolished  accord- 
ing to  the  Charter,  56 

No  allusion  made  in  the  Charter  of  an  appeal  to  a  legislative  assembly, 

56 

No  article  in  the  Charter  refers  to  a  previous  legislative  assembly,  56 

Writs  that  were  issued  in  15  John  were  unprecedented,  57 

The  Charter  of  John  refers  to  the  convention  of  an  assembly  for  the 

purpose  of  assessing  extraordinary  aids,  57 
Citizens  and  burgesses  held  by  a  tenure,  of  which  homage  wa*  not  a 

consequence,  57  •  xt.  • 

Citizens  and  burgesses  were  tenants  in  chief  from  the  crown  of  their 

respective  cities  and  boroughs,  57 
The  bnrgeases,  as  individuals,  were  liable  to  tallage,  57 
In  the  assembly  to  be  convened  under  the  Charter  of  John,  citizens 

and  burgesses  were  not  component  members,  57 
There  are  no  records  to  prove  that  any  city  or  borough  appeared  by 

representatives,  at  any  national  assembly,  during  the  reign  of  John, 

57,58 
John  repudiates  the  Great  Charter,  58  xt.       .        * 

No  legislative  assemblies  under  the  Charter,  held  during  the  reign  of 

John,  58 
Borouifh  IfuiiiuHonSy  58 — 65 
Immunities  to  boroughs  and  individuals  were  numerous  dunng  the  reign 

of  John,  68  , 

Ancient  borough  privileges  were  not,  in  the  slightest  degree,  encroached 

upon,  58 

Prerogative  of  the  crown  to  create  boroughs  defined,  58 

Early  records  proceed  on  the  assumption  that  all  boroughs  were  essen- 
tially the  same,  59 

Qiants  m  the  Cart»  Antiquse  andClharter  and  Patent  Rolls  are  vari- 
ously directed,  59  .        r  u 

None  of  the  eariy  charters  define  Or  provide  for  the  creation  ot  Dur- 

gesees,  69 
Enential  requisites  for  the  constitution  of  a  freeman,  59 
Responsible  resiancy  requisite  for  local  franchises,  60,  61 
Persons  who  were  excluded  from  the  local  firanchises,  61 
Common  councils  defined,  61 
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Mode  in  which  burgesses  were  admitted  to  freedom,  61,  62 

Acquisition  of  burgess-ship  not  solicited  previous  to  the  Tudor  dyuaBty, 

62 
The  leet  jury  had  the  power  of  rejecting  a  freeman,  62 
Inhabitants  of  cities  and  boroughs  compelled  to  bear  the  local  burdens 

and  priyileges,  62 
Origin  of  fines  for  the  admission  to  burgess-ship,  62 
Principal  liberties  granted  in  the  early  borough-charters,  could  not  haTO 

applied  to  non-residents,  62 
Franchises  in  charters  could  not  have  extended  to  non-rendents,  63 
Merchant  guilds  distinct  from  boroughs,  63,  64,  65 
The  term  "  guild"  defined,  63 

Partial  enjoyment  of  borough  franchises  by  strangers,  64 
Freedom  of  apprentices  had  not  their  origin  from  corporate  principles,  64 
Interference  of  the  mayor  not  in  respect  of  any  corporate  right,  but  as 

a  precautionary  measure  for  ascertaining  whether  the  apprentice  was 

free  or  bond,  64 
A  villain  could  enter  into  no  contract  with  his  lord,  64 
Leet  juries  bound  to  present  apprentices  bb  freemen,  65 
Borough  privileges  exclusively  applied  to  local  permanent  residence,  65 
Hbnry  III.,  Reign  op,  65 — 81 
General  Observations,  65 — 67 
Distracted  state  of  the  country,  65 
Misconduct  of  Henry,  65 
Publication  of  legislative  acts,  66 
Prerogative  of  the  crown,  66 
Continued  existence  of  councils,  66 

Situation  of  Henry  different  from  that  of  his  predecessors,  66 
Loss  of  Normandy  made  the  crown  dependant  on  England,  66 
The  Great  CharterSy  67—69 
First  charter  of  Henry  III.,  67 

Word  '*  magnates,"  included  prelates,  earls,  and  barons  (Note  3),  67 
Omissions  from  tlie  great  charters,  67,  68 
Second  charter  of  Henry  III.,  68 
Charter  of  forests,  68 
Third  charter  of  Henry  III.,  68 
Grant  of  a  fifteenth,  68 
Charter  does  not  express  the  manner  by  which  tli«  enacting  parties  gave 

their  consent,  69 
LegiskUive  Astembliesy  69— 'JO  ' 

First  Actual  appearance,  by  elected  representatives,  of  bodies  of  men,  69 
Election  of  knights  to  transact  the  county  business,  was  of  ancient 

origin,  69 
Subsidy  collected  under  the  inspection  of  the  judges,  70 
Component  members  of  the  parliament  of  1246,  p.  70 
Portuum  maris  habitatores,  70 

Citizens  and  burgesses  not  requisite  to  compose  a  parliament,  71 
Barons  and  knights  summoned  to  grant  an  aid,  but  no  mention  of  citizens 

or  burgesses,  71 
Unpopularity  of  the  king,  71 
Barons  demand  redress  of  grievances,  72 
Assembly  of  proceres  et  fideles  regni,  72 
Appointment  of  "  twenty-four"  to  redress  grievances,  72 
Fideles,  persons  of  the  first  rank,  72 

Regular  constitution  of  lords  spiritual  and  temporal  not  in  existence,  72 
Provisions  of  Oxford,  73 

Component  members  of  the  parliament  of  Oxford,  73 
Faction  assumes  the  semblance  of  virtue  and  public  spirit,  73 
Grievances  redressed  by  the  twenty-four,  73 
Tyranny  of  the  barons,  74 

Subjects  sworn  to  obey  all  ordinances  known  or  unknown,  74 
Delegation  by  parliament  of  all  their  powers,  74 
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Distinction  between  a  spirit  of  liberty  and  laction,  7*^  

Hypocri;^  of  republican  leaders,  7^ 

Barons  assume  the  royal  and  legislative  functions,  To 

The  king  appeals  to  the  nation,  7^ 

Summons  of  three  knights  from  each  comity,  7^ 

The  king  disclaims  the  Provisions  of  Oxford,  7o>  7^ 

Award  ctf  Lewis,  76 

Miae  of  Lewes,  76 

Summons  of  four  knights  for  certain  counties,  76 

ParUament  of  49  Henry  III.,  76,  77 

Number  of  lay  lords  and  ecclesiastics,  77 

Knights,  citizens,  and  burgesses,  77 

Writs  to  the  Cinque  Ports,  77 

The  king  aseomes  arbitrary  powers,  77 

Dictum  de  Kenilworth,  76 

Statute  of  Marleberge,  78 

Component  members  of  the  assembly  at  Marlborough,  76 

State  of  the  country,  49  Henry  III.,  79 

Violence  of  the  king  and  his  adherents,  79 

Admmisiraiion  qfJuBtice,  70 — 81 

Improvements  in  the  common  law,  79,  80 

Jurisprudence  of  the  country  protected  individual  interests,  80 

Question  of  bastardy,  80 

Spiritual  courts  object  to  the  practice  of  the  common  law  courts,  80 

Itinerant  justice^  81 

Open  traffic  of  injustice,  81 

EnwARD  I.,  Reign  op,  82 — 102 

Improvemenis  in  the  Lawy  82,  83 

Iaws  must  be  accommodated  to  the  condition  of  society,  82 

The  very  scheme  and  model  of  the  administration  of  common  justice 
between  party  and  party  was  settled  by  Edward  L,  82 

Forms  of  writs  were  perfected,  82 

Lesal  treatises  that  were  then  written,  are  authorities  at  the  present 
day,  82 

Fiction  of  common  recoveries,  83 

No  statute  rolls  prior  to  the  reign  of  Edward  I.,  83 

LeffUtoHve  Auemblies,  83—102 

Legislative  institutions  acquired  tiieir  present  form,  83 

Only  writs  for  the  election  of  representatives  to  parliament,  previous  to 
the  reign  of  £dwar<f  I.,  is  the  imperfect  record  of  49  Hairy  III.,  p.  83 

Usurpations  of  the  Roman  Catholic  churcli,  83,  84 

IncreiBised  influence  of  the  boroughs,  84 

Power  of  the  king  to  levy  tallages,  84 

All  classes  perceived  the  necessity  of  restricting  the  authority  of  the 
crown,  84,  85 

Lery  of  a  tallage,  85 

Exportation  of  wool  prohibited,  85 

Power  of  legislation,  85 

Statute  of  Westminster  I.,  85 

Writ  for  levying  the  fifteenth,  86 

Statute  Officium  Coronatoris,  86 

Statute  de  Bigainis,  86 

Statute  concerning  justices  being  assigned,  86 

Statutes  of  Gloucester,  87 

Statute  de  Yiris  religiosis,  87 

Legislative  acts  without  the    concurrence    of    ^*  knights  **    or   '^  bur- 
gesses," 87 

Convocation  of  assemblies  at  York  and  Northampton,  11  Edward  I.,  87 

No  constitutional  law  for  obtaining  aids,  87 

Four  knights  for  ^Lch  county,  and  two  burgesses  from  each  borough, 
summoned  for  taxation,  88 

Precepts  to  the  clergy  to  attend  at  Northampton  ai)d  York,  88 
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1- .  The  co-existence  of  two  legiaUttive  aflsemblies,  88 

Parliament  at  Shrewsbury,  88 

Summons  of  peers,  88 

Summons  of  citizens  and  burgesses,  89 

Summons  of  knights,  89 

Cities  and  boroughs  required  to  send  representatiyes  in  23  Edward  I.^ 

that  were  not  required  to  do  so  in  11  Edward  I.,  89 
Non-attendance  of  the  clergy,  89 
Statute  de  Mercatoribus,  or  Acton  Bumel,  89 
The  constitution  of  a  legislative  assembly  in  parliament,  and  the  mode 

of  its  formation,  were  not  in  11  Edward  I.,  settled  by  law,  89 
Statutes  of  Wales,  89 
Statute  de  Donis  conditionalibus,  90 
Knights  and  burgesses  were  not  convened  to  Gloaoester  in  6  Edward  I., 

90 
Statute  of  Winchester,  90 
Statute  of  Merchants,  90 
National  discontent,  91 

Two  w  three  knights  to  be  elected  in  each  county,  91 
Uncertainty  of  the  component  parts  of  the  legislature  in  18  Edward  I.,  91 
Every  record  and  tradition  up  to  18  Edward  I.  proves  that  the  constitu- 
tion of  the  legislative  body  in  parliament  was  not  settled  by  positive 

law,  91 
Statute  of  Westminster  III.,  92 
Statute  of  Quo  Warranto,  92 
Statutum  de  Consultatione,  92 
From  18  Edward  I.,  and  before  the  adoption  of  the  representative 

system  in  23  Edward  I.,  few  important  facts  have  been  recorded,  92 
In  22  Edward  I.,  knights  were  required  to  be  fUmiahed  with  full  powers 

firom  their  respective  counties,  92 
Other  knights  were  required  to  be  elected  to  do  and  hear  what  the 

king  should  command,  93 
Object  of  the  writs  of  22  Edward  I.,  93 
Pecuniary  necessities  of  the  crown  in  23  Edward  I.,  93 
Influence  of  the  great  men  was  such,  that  Edward  was  neceantated  to 

have  recourse  to  his  people  for  support,  93,  94 
Writs  of  June  24,  23  Edward  I.,  summoning  the  clergy  and  peers  to 

parliament,  94 
Summons  of  the  judges,  94 
No  writs  for  election  of  knights  or  burgesses  on  June  24,  23  Edward  I., 

94 
Summons  of  the  inferior  clergy,  94 
Summons  of  the  prelates,  94,  96 
Writs  without  tne  pnemunientes  clause,   were  issued  to  sixty-seven 

abbots,  and  the  masters  of  three  orders,  94,  95 
Clergy  did  not  recognise  the  right  of  the  laity  to  tax  their  efpirituali* 

ties,  95 
Clergy  in  parliament  did  not  ordinarily  charge  spiritual  property  out  of 

their  immediate  possession,  95 
Writs  of  October,  23  Edward  I.,  summoning  peers  to  parliament,  95 
Summons  of  knights,  citizens,  and  burgesses,  95 
Election  of  citizens  and  burgesses,  98 

Assemblages  of  the  lords  spiritual  and  temporal,  and  commons,  in  par- 
liament, 96 
Statute  de  Prisonibus  prisonam  frangentibus,  96 
Pecuniary  necessities  of  Edward  I.,  and  the  injostioe  of  the  king  of 

France,  97 
Cleifry  prohibited  from  paying  lay  taxes,  97 
Oppressive  conduct  of  the  king,  in  order,  apparently,  to  destroy  mesne 

tenures,  97 
Arbitrary  exaction  of  taxes  from  the  oleigy,  97 
Conflnnation  of  the  gnat  charters,  98 
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Gnat  of  an  aid,  but  no  trace  of  reprasentaiiTM  of  cities  and  boroughs 
having  been  summoned,  98 

No  positive  form  of  granting  aids,  96 

Charter  of  25  Edwanl  I.,  confirming  charters  of  Henry  III,,  with  other 
liberties,  98,  99 

Statute  de  TaUagio  non  concedendo,  99 

In  25  Edward  I.  the  consent  of  the  subject  was  to  be  exprossod  to  autho- 
rise taxation,  99 

Consent  of  the  prelates,  earls,  and  barons,  acquired  by  their  personal 
attendance,  99 

Responsible  inhabitants  of  counties  and  boroughs  gave  their  eonsent  by 
their  representatives,  99,  100 

In  27  Edward  I.,  consent  of  the  commons  was  not  required  for  the 
validity  of  any  law,  except  the  imposition  of  taxes,  100 

Statute  de  Finibus  levatis,  27  Edward  I.,  100 

Statutum  de  Appellatis,  100 

Btatate  de  Falsa  Moneta^  28  Edward  I.,  100 

Origin  of  the  representative  system,  100 

The  crown  exercised  a  discretionary  power  in  summoning  the  members 
of  the  legislature,  100,  101 

Conciiiatory  policy  of  the  king  towards  parliament,  101 

Edward  exercises  his  dispensing  power,  by  qualifying  the  execution  of 
the  Statute  of  Carlisle,  101 

Uncertain  character  of  the  royal  and  parliamentary  authority,  101 

The  Idns,  barons,  and  the  clergy,  lo  many  factions  in  the  state,  101, 102 

Vices  of  mankind,  and  misfortunes  of  a  country,  sometimes  advan- 
tageous to  liberty,  103 

Edwaro  II.,  RuoN  OP,  102—110 

Ineretued  Spmi  qf  lAberiyy  102—104 

Coronation  oath,  recognises  the  limited  power  of  the  crown,  102,  103 

Redress  of  grievances  required  by  the  commons,  103 

Redress  of  grievances  partially  granted,  103 

The  crown  controlled  by  ordinances,  103,  104 

Incapacity  and  misconduct  of  the  king,  were  productive  of  the  events 
which  ended  in  his  death,  104 

Legidative  AafemblieSy  104 — 110 

Imperfect  preservation  of  records,  104 

Dispensing  power  in  the  crown,  104 

Award  of  exile  of  Hugh  le  Despenser,  104 

First  mention  of  "  peers  of  the  land,'*  104 

To  the  validity  of  a  law  it  was  thought  sufficient,  if  the  sanction  of 
those  should  be  given  whose  interests  were  to  be  directly  and  imme- 
diately affected,  105 

Legislative  authority  declared  to  be  in  the  king,  lords,  and  commons,  105 

Judicial  power  left  untouched,  105 

Essential  difference  between  the  Statute  15  Edward  II.  and  the  Charter 
of  John,  106 

First  statute  by  which  the  constitution  of  the  legislature  was  distinctly 
described,  106 

Constitution  of  the  legislative  power  founded  on  usage,  106 

Immemorial  ussge  defined,  106, 107 

The  language  oif  Stat.  15  Edwsrd  II.  does  not  import  immemorial 
nsage,  107 

The  Statate  of  15  Edward  II.  in  conformity  with  the  coronation  oath, 
107 

Praetioe,  after  42  Henry  III.,  established  a  new  eonstitntion  of  the 
legislative  assemblies,  108 

DilEknlt}*  in  assigning  a  reason  why  Wales  and  the  counties  of  Chester 

and  Durham  had  no  representatives,  108,  109 
Irregularity  in  summoning  temporal  lords  to  parliament,  108 
Persons  summoned  to  parliament  at  one  time,  were  not  afterwards  sum- 

BU>iicd,  109 
Privilege  of  a  writ  of  summons,  was  not  by  virtue  of  tenure,  109 
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Bight  of  the  clergy  to  have  a  parliamentary  summons,  arises  from  a 

possession  of  the  temporalities  of  tiieir  see,  100 
Clergy  have  a  distinct  character  from  the  peers  of  the  realm,  109 
Tallage  of  demesne  farms,  109,  110 
Complaints  of  commoners  as  to  tallage,  110 
Edward  III.,  Reion  of,  110 — 121 
General  ObaenxUioni,  110 
Conquerors  often,  in  the  feudal  times,  proved  the  most  indulgent  of 

sovereigns,  110 
Increased  importance  of  parliament,  110 
Title  of  «  duke  "  granted,  111 

Limitation  of  the  crime  of  treason  (Stat.  26  Edward  III.  c.  2),  HI 
,      Lords  and  commons  addressed  in  English  (Stat  36  Edward  III.  c.  15), 

111 
Judicial  Powers  qf  the  Peers,  HI — 113 
Jurisdiction  of  the  curia  regis  changed,  111 
First  authentic  record  of  its  change,  is  an  entry  on  tlie  Close  Roll  of  1 

Edward  III.,  p.  Ill,  112 
The  judges  cease  to  be  integral  parts  of  the  legislature,  112 
The  lords  take  the  title  of  judges  of  the  parliament,  112 
Trials  of  Simon  de  Beresford,  Thomas  de  Berkeley,  and  earl  of  Marcli, 

112 

Judgment  of  the  earl  of  March,  reversed,  H2 

Assemblies  of  persons  in  defiance  of  the  law,  112 

Attempts  of  the  clergy  to  separate  themselves  from  the  laity,  113 

Alienation  qf  Lands,  113 

Alienation  of  lands  holden  in  chief  of  the  crown,  permitted  to  be  made, 
without  the  license  of  the  crown  (Stat.  1  Edward  III.  c.  12),  113 

Tenure  of  land  liad  not  the  effect  of  giving  to  the  tenant  the  dignity  of 
peerage,  113 

Privileges  qf  Peerage,  114 

Privileges  of  peerage  recognised  in  14  Edward  III.,  114 

Privilege  of  peerage  is  inseparable  from  the  person  of  a  peer,  except  a 
his  heir,  might  claim  the  dignity,  114 

Extends  to  the  wives  and  widows  of  peers,  114 

But  is  lost  to  the  widow,  when,  by  a  secoud  marriage,  she  loses  the  cha- 
racter of  widow  of  a  deceased  peer,  114 

Antipathies  against  the  Papal  Power,  1 16,  116 

Taxes  levied  by  the  See  of  Rome,  116 

Statute  of  Provisors  rendered  it  penal  to  procure  any  presentations  to 
benefices  from  Rome,  Stat.  27  Edward  III.  c.  1;  38  Edward  III. 
c.  1,  p.  116 

The  commons  refuse  to  be  bound  by  the  constitutions  of  the  church, 
116 

Struggle  by  the  clergy  to  be  free  from  temporal  power,  116 

The  clergy  claimed  the  rights  of  a  distinct  convention,  for  the  taxation 
of  theur  spiritualities,  116 

Arbitrary  Exercise  ^  the  Royal  Authority,  116,  117 

Statutes  were  imagined  to  lose  force  by  time,  and  needed  to  be  often 
renewed  by  subsequent  statutes  of  the  same  sense  and  tenour,  116 

No  act  of  arbitrary  power  more  frequently  repeated  by  Edward,  than 
that  of  unposing  taxes  without  consent  of  parliament,  117 

Increased  Importance  of  Parliament,  H  7— H  9 

No  alteration  in  the  kiw  can  be  effected  except  through  the  instrumen- 
tality of  the  lords  and  commons,  117 

Commons  possess  the  privilege  of  impeachment,  with  the  ri^ht  of 
mvestigatm^  public  abuses,  117 

The  assembly  m  27  Edward  I.,  at  which  the  «  Ordinance  of  the  Staple  " 
was  promulgated,  was  not  that  which  had  been  customarily  convened 
within  the  meaning  of  Stat.  16  Edward  IL,  117,  118 

Distinction  between  an  ordinance  and  a  statute,  118 

Stat.  16  Edward  II.  was  recognised  as  the  constitution  of  Uie  goveni- 
ment  for  the  purposes  of  le^^islation,  119 
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I^ecvmarjf  JmpotiHona,  119 — 121  1 

PuiiAmentazy  grants  were  intended  to  saperaede  the  king's  right  of 

tallage  of  his  demesnes,  1 19 
In  22  Edward  III.,  the  commons  granted  a  suhsidy,  on  condition  that 

thenceforth  there  should  he  no  imposition,  tallage,  or  charge  hy  way 

of  loan,  without  the  assent  of  parliament,  119 
In  20  Edward  III.,  the  distinction  was  estahlished  between  customs 

leried  on  merchandise  at  the  ports,  and  internal  taxes,  1 19, 120 
Edward  III.  always  maintained  a  claim  to  impose  charges  upon  his 

subjects  in  cases  of  great  necessity,  120 
In  the  fifteenth  of  his  reign,  repealed  by  proclamation  an  act  of  parlia- 
ment, 120 
Principles  of  representation  and  taxation  not  precisely  defined,  120  * 
Fluctuating  state  of  the  constitution,  120 
In  46  E^ard  III.,  taxation  sanctioned  by  citizens  and  burgesses  only, 

121 
Origin  of  the  commons  acquiring  a  right  of  interference  in  cases  of 

abuse  and  policy,  121 
Rkhakd  II.,  Bbion  of,  122—128 
General  State  qf  the  Country,  122—124 
The  reign  of  Bichard  IL  afibrds  but  little  matter  that  may  shine  in 

history,  122 
Causes  of  the  increased  power  of  the  people,  122 
The  greatest  abuses  and  violations  of  law  and  justice  obtained,  123 
Salutary  provisions  made  for  the  regulations  of  police  and  commerce,  123 
Public  anarchy  which  prevailed  during  the  reign  of  Bichard  II.,  123, 

124 
Provinons  to  er^orce  the  attendance  (^  Membert  qf  Parliament  ;  Prero' 

gatwe  of  the  King  to  create  Peers,  and  grant  the  right  qf  Parlior 

mewtary  RepreeewtaiUm,  124^-126 
Stat.  5  Richard  II.  Stat  2,  c  4,  securing  the  regular  attendance  of 

persons  in  parliament,  124 
Refers  to  custom  as  a  right  to  a  writ  of  summons  to  parliament,  124 
Creation  of  peers  by  patent,  124,  126 
Succession  insured  according  to  the  terms  of  the  patent,  125 
Attendance  of  abbots  and  priors  in  parliament  influenced  by  usage,  125 
Usage  equally  applied  to  counties,  dties,  and  boroughs,  as  to  the  lords 

spiritual  and  temporal,  126 
Fixed  character  given  to  the  legislative  body,  125 
Prerogative  of  the  king  to  erect  bishoprics,  and  to  increase  the  number 

of  the  conmions,  126 
Perpetual  right  of  boroughs  to  send  representatives,  after  having  once 

been  required  so  to  do,  126 
In  the  case  of  Lord  Frescheville,  a  writ  of  summons  in  temp,  Edward  I. 

was  considered,  without  any  subsequent  writ,  as  not  having  created  a 

prescriptive  title  to  hereditary  succession,  126 
Peeuniairg  Impotitione,  126 — 128 

Privy  council  summon  an  assembly  to  obtain  pecuniary  resources,  126, 127 
In  11  Richard  II.  complaint  made  in  parliament  of  exactions  by  the 

pope,  127 
No  tax  can  be  levied  without  universal  consent,  127 
Attempts  bv  the  deigy  to  separate  themselves  from  the  laity,  127 
Ass^it  of  clergy  not  requisite  for  the  enactment  of  laws,  127 
Deposition  of  the  king  occurred,  when  everything  appealed  to  contri- 
bute to  his  support,  127,  128 
Events  which  led  to  tiie  deposition  of  the  king,  128 
LiNX  OP  Lancastbr,  129 — 150 
Hbnrt  IV.,  Rbign  op,  129—137 
Title  of  Henry  IV,  to  the  Crown,  129—131 
Edward  III.  invested  with  the  royal  power,  as  apparent  heir  to  his 

lather,  129 
Title  of  Henry  IV.  derived  from  parliament,  129 
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Effects  of  faction,  130 

Henry  IV.  Bupported  his  title  by  mtlitajry  maHiumtj,  190 
Richard  adjudged  to  perpetual  impriflomncBt^  130 
DisdaiiMr  by  the  oomnions  of  jodicHl  power,  131 
Comventioa  of  the  three  eetstee,  in  the  judgment  of  depontiMi,  131 
ConsHluHonal  JUffhta  qfths  Lonb  mnd  Chmmam  d^/ktmiy  131—137 
AMumption  of  authority  by  ^he  eommoni,  131 
No  judge  on  plead  the  Older  of  the  king  for  an  iUegal  act,  131 
Befoaal  of  supplies  until  petitions  were  answered,  131 
Removal  of  household  ofiicers^  133 
Treannrer  appointed  to  leceive  supplies^  133 
Articles  regulating  the  government  and  household,  182 
Inyiolability  of  ehnxeh  property  maintained,  132 
Commons  treated  as  procnratores  et  attomati,  133 
Eleetion  of  knights  of  the  shire,  133 

Object  of  Stat.  7  Henry  IV.  c  16,  and  11  Henry  IV.  c.  1,  pp.  133,  134 
Peers  Mnnned  the  character  of  one  of  the  estates  of  the  reatan  on  the 

deposition  of  Richard  II.,  134 
Members  of  parliament  treated  as  the  wprsssntatives  of  all  the  com- 
mons of  the  reahn,  134 

Stat.  7  Heniy  IV.  e;  16,  ftnt  defined  the  eleeton  of  nmnbeni  ef  parlia- 
ment, 136 

Rights  and  privileges  of  the  two  hooees  ef  pariiamenty  136 

The  k>rds  advise  the  kmg  as  to  die  aniount  of  public  aids^  136 

Commons  claim  the  right  to  originate  taxation,  136 

Deelaniionof  the  king,  defining  the  ri^ts  of  the  erown  sod  bouses  of 
parliament,  136  \ 

Lords  to  eonunune  asiofigst  themselivs  in  partiameot,  136^ 

Commons  to  cenmune  together,  136,  137 

Commons  recognised  as  the  representathres  ef  the  third  eetirte,  137 

General  LtgulaHnM  EnattmmUiy  137 

Stat.  1  Hen^  IV.  cc.  7,  10,  14,  21,  p.  137 

HnmLY  V,,  tLmsoH  or,  138,.  189 

Peraons  to  he  choseuy  and  ehootert  €f  Knigihis  and  Buifgm9$9  to  9erw  in 
Parliam€itif  138 

Doctrine  of  lesiancy  supported  by  the  Saxon  and  coimnon  taw,  138 

Return  of  meinbers  at  the  county  court,  139 

lUeffol  Taxes  not  levied  by  the  Hous0  ofltmeaeUr,  139 

Hbnry  VI.,  RnoN  of,  139—160 

National  Dieordere,  UN9,  149 

Prevalence  of  national  discord,  139 

Recognition  of  important  constfttutioaal  principles,  140 

Powers  of  the  King  to  appoint  a  Regent,  140,  141 

The  king  can  appooit  a  regent,  but  caimot  provide  for  the  government 
of  his  Buecenor,  140 

Incapacity  of  reiping  monavdi,  how  provided  for,  141 

House  of  Lords  have  exclusive  jurisdietion  in  disputed  questions  upon 
the  succession  to  the  ci^wn,  141 

mtiTig  Importance  qf  the  Commons,  141—149 

Dangerous  consequences  from  the  interference  of  the  crown  in  elections, 
141 

Principles  under  which  electors  are  mmired  to  possess  a  property  quali- 
fication, 142  ^^        f  1-  ^  H 

•    Methods  of  voting  by  centuries  or  by  tribes  among  the  Romans,  142 
Regulations  for  the  choosers  of  knights  of  the  shire,  142 
Knights  to  be  chosen  by  those  who  have  fteo  land  or  tenement  of  forty 

shillings  per  annum,  143 
Object  of  Stat.  8  Henry  VI.  c.  7,  and  10  Henry  VL  c.  2,  p.  143 
General  chuss  of  voters  defined,  143 
PrineipleB  of  the  Saxon  and  common  law  unimpured,  144 
Decrease  of  members  of  parliament,  144 
Causes  to  which  it  may  be  aeerihed,  144 
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Parliamentary  fmnchiBe  regarded  as  an  onerouB  boiden,  144  

Refusal  of  burgesBes  to  attend  their  parliamentary  duties^  144 

Depravity  of  tne  sherifis,  145 

Sheriffs  had  no  discretionary  power  to  select  those  boroughs  wbieh  should 
return  representatives,  145 

Omission  of  boroughs  by  sheriffs,  145 

Poverty  an  excuse  for  non-representation,  145 

Sheriffs  seldom  punished  for  Uieir  corruption,  145,  146 

Short  duration  of  parliaments,  146 

Preservation  of  the  balance  of  the  constitution,  147 

Powers  distinct  and  independent  have  been  joined  by  federal  unions,  14 

King  of  England  the  first  magistrate,  147 

House  of  Lords  the  supreme  court  of  judicature,  147 

House  of  Commons  the  grand  inquest  of  the  nation,  147 

Division  of  power  constitutes  a  limited  monarchy,  147 

Illegal  usurpation  of  power  by  one  part  of  the  government,  in  what 
manner  repreaaed,  148 

National  prosperity  consists  in  adhering  to  the  balanoe  of  the  constitu- 
tion, 148 

Proceedings  of  each  part  of  the  government  controlled  by  the  other,  148 

Resolutions  of  each  part  of  the  togislature  are  independent  of  the  other 
parts,  148,  149 

Borough  ItuiUuHomy  149, 150 

Municipal  charters  drawn  with  sreater  accoiaey,  140 

Name  of  '' corporation**  first  adopted,  149 

Political  depravity  not  sufficiently  matured  for  the  penrenaon  o^  149 

Municipal  records  of  this  period  essentially  altered  and  erased,  149,  150 

York,  thb  Link  of,  150 

Edward  IY.,  Rsign  of,  150 

No  essential  change,  fr<Hn  that  of  the  reign  of  Hairy  VI.,  150 

Edward  Y.,  Rsign  of,  150 

Measures  of  psriiament  furnish  examples  of  a  strsnge  contrMt  of  freedom 
and  servility,  150 

Rzchard  III.,  Rbion  op,  150 

Houn  OF  Tudor,  151—311 

Hbnry  YII.,  Reign  of,  151—158 

ObjecUfor  which  Henry  VIL  was  raistd  to  the  OrowMy  151, 152 

Creation  of  the  Court  of  Star  Chamber,  Stat  3  Henry  YII.  c.  1,  p.  151 

Powers  of  the  commons  exalted,  151 

Object  of  the  king  and  commons  to  impoverish  the  nobility,  159 

Revenues  of  the  crown,  152 

Number  of  temporal  peers,  152 

Almost  absolute  power  of  the  king,  152 

Pecuniary  ImpoeiOoney  153 — 158 

System  of  benevolences  and  contributions,  153 

Benevolences  defined  (Note  1),  153 

Laws  altered  for  the  accummnlation  of  treasure,  153 

Prosecutions  upon  old  penal  laws^  153 

Feudal  rights  instrumental  to  oppression,  153 

Courts  of  justice  fumiahed  pretences  for  exacting  money,  154 

Extortions  of  the  crown  tolerated  because  they  impoverished  the 
nobility,  154 

Regulatione  qf  Polioe  andCommereef  154 — 158 

Possession  of  the  throne  gives  a  sufficient  title  to  the  subjects'  alle- 
giance, 154 

Jurisdiction  of  the  Star  Chamber,  and  its  oomponent  members,  155 

Benefit  of  clergy  remodelled  by  tlie  legislature,  155 

Lay  offenders  answerable  to  the  demands  of  justice,  156 

Statute  of  fines,  156 

Beneficial  enactments  respecting  a  widow's  dower^  156 

General  statutable  regulations,  156-^158 

Enactments  against  usury,  157 
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' RegulatioDB  relative  to  actions  upon  the  case,  157 

Exportation  of  bullion  forbidden,  157 

Waees  of  labourers  fixed,  157 

Huuwndrv  encouraged  by  increase  of  manufactures,  158 

General  character  of  the  laws  enacted,  temp,  Henry  VII.,  158 

Policy  of  Henry  VII.,  158 

HsNRY  VIII. — vide  Rbformatzon 

Bbign  of,  159—207 

Conciliatory  measures  of  the  crown,  159,  160 

Failure  of  attempts  at  arbitrary  exaction,  159 

Causes  of  the  absolute  power  of  the  crown,  159 

Correction  of  abuses,  159 

Stat  ]  1  Henry  VII.  c  3,  repealed,  159 

Severe  enactments  of  various  statutes  mitigated,  180 

Improper  punishment  of  Empeon  and  Dudley,  180 

Peouniarp  ImponHoru,  180 — 163 

Royal  revenues  unequal  to  the  charge  of  government,  180 

General  survey,  a.d.  1522,  pp.  160,  181 

CoQunons  regardless  of  national  riehts,  161 

Intractable  spirit  of  the  commons  m  pecuniary  afiSurs,  181 

Arbitrary  taxation  resisted,  161 

Benevolences  granted  to  escape  from  the  persecuting  vengeance  of  the 
court,  161 

Dishonourable  character  of  the  king,  and  servility  of  parliament,  162 

Instructions  to  levy  the  benevolence,  a.d.  1546,  p.  182 

Those  who  refused  to  contribute  to  the  benevolence,  were  to  appear 
before  the  privy  council,  163 

Tyrannical  Character  <](f  the  Kingy  183—186 

Unjustifiable  enactments,  163 

Victims  sacrificed  either  to  his  revenge,  caprice,  rapacity,  or  lust,  164 

Caprices  of  the  king  blindly  submitted  to,  164 

Words  do  not  constitute  an  overt  act,  they  remain  only  in  idea,  165 

Words  to  the  disparagement  of  the  royal  family  made  treason,  165 

Difficult  to  determine  whether  the  statutes  of  Henry  VIII.  were  owing 
to  his  precipitancy,  or  to  a  formed  design  of  tyranny,  185 

Empowered  to  regulate  the  line  of  succession,  166 

Devise  of  the  crown,  166 

The  king  enabled  to  repeal  all  enactments  made  before  he  was  twenty- 
four  years  of  age,  1^ 

Servilitif  qf  Parliament,  168— .68 

The  Six  Articles,  168 

ProclamaCions  of  the  king  to  have  the  force  of  laws,  186 

Formation  of  a  new  court  of  justice,  167 

Mode  in  which  criminal  prosecutions  were  conducted,  167 

Bill  of  attamder,  167,  168 

The  king  acknowledged  supreme  head  of  the  church,  168 

Royal  proclamation  to  have  not  only  the  force  of  law,  but  the  authority 
of  revelation,  168 

The  parliament  served  the  king  as  an  instrument  and  a  shield,  168 

A  revolution  in  EngUnd  can  only  be  effected  through  the  House  of 
Commons,  168 

Privilege  of  Parliament^  168,  169 

Exemption  from  arrest  on  civil  process,  168 

Case  of  Ferrers,  168 

Declaration  of  the  king,  that  all  acts  and  processes  coming  out  of 
inferior  courts  must  cease,  and  give  place  to  the  court  of  parlia- 
ment, 169 

AdminittrtUion  <^f  Justice,  169,  170 

Privilege  of  clergy  and  sanctuaries  abolished,  169 

Statutes  of  wills  and  uses,  170 

Alterations  in  the  mode  of  conveyancing,  170 

Bankrupt  and  usury  laws,  170 
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Impoiitic  laws,  170 

ImproTement  in  tiie  adminktntion  of  jiutice,  170 
SUPPRESSION  OF  MONASTERIES,  170—178 
StstateB  of  moitmain  elndfid  by  IJoeiiBes  of  alienation,  170,  171 
Mooaateries  exempted  firom  eccleaiaatical  TiaitationB,  171 
From  the  reports  of  the  ecclesiastical  commissioners,  moiiks  and  nuns  were 
ahandoned  to  eveiy  disgusting  species  of  lustful  propensity  (Note  2), 

171 

Monasteries  were  the  seminaries  of  superstitions,  illusions,  lies,  and 
folly,  171 

Fiandalent  impositions  as  to  relics,  171,  172 

Shrines  and  treasures  invaded  and  seized  by  the  goyemment,  172 

Becket  unsainted  and  unshrined,  172 

The  monks  endeavour  to  distract  the  civil  government,  172 

Reasons  assigned  by  Henry  VIIL  for  vesting  the  monastic  property  in 
the  crown,  172 

Principles  by  which  parliament  were  influenced,  to  consent  to  the  de- 
struction of  monasteries,  173 

Dissolution  of  the  smaller  monasteries,  173 

Recital  of  Stat.  27  Henry  VIII.  c.  28,  imputing  infamy  to  the  eccle- 
siastics, unopposed  by  the  greater  abbots,  173 

Amount  of  revenues  which  accrued  from  the  dissolution  of  the  lesser 
monasteries,  173,  174 

DiSBolution  of  the  larger  monasteries  in  1540,  p.  174 

These  great  foundations  were  all  surrendered,  a  few  excepted,  which, 
against  every  principle  of  received  law,  were  held  to  fall  by  the 
attainder  of  their  abbots,  174 

The  scheme  of  engaging  the  abbots  to  surrender  their  monasteries,  con- 
ducted with  many  invidious  circumstances,  174,  176 

Revenoes  acquired  by  the  suppression  of  the  lareer  monasteries,  175 

Heniy,  under  the  advice  of  Cromwell,  secured  the  Reformation,  by 
distributing  the  abbey  lands  among  the  nobles  and  gentry,  175 

Constitotionu  advantages  from  the  distribution  of  ecclesiastical  pro- 
perty, 175 

lAy  proprietors  of  ecclesjustical  property,  support  the  influence  of  the 
crown,  170 

DisBcdution  of  the  monasteries  was,  constitutionally  speaking,  legal ; 
because  it  was  sanctioned  by  parliament,  176 

If,  in  the  exerdse  of  a  public  franchise,  tiie  power  is  abused,  the  law 
will,  by  regular  process,  take  it  away,  170,  177 

That  which  is  suited  to  one  condition  of  society,  and  to  one  stage  of 
civilization,  is  unsuited  to  another,  177 

Appropriation  of  monastic  revenues  to  lay  purposes,  a  mere  robbery,  177 
Property  of  the  monasteries  belonged  to  the  Anglican  church,  not  to  the 

Roman  Catholic  church  (Note  19),  177 
The  only  portion  of  church  property,  which  the  Roman  Catholics  can 
eoDStitHtionally  claim,  on  the  plea  of  identity  of  religion,  is  that,  if 
any,  which  was  siven  during  the  reign  of  Mary,  177 
System  of  parochial  relief  did  not  originate  from  the  dissolution  of 

monasteries,  177j  178 
During  the  existence  of  the  monasteries,  the  scheme  of  a  provision  for 
the  poor,  had  been  adopted  by  the  legislature,  178 
THE  REFORMATION,  178—207 
Popular  movements  erroneously  ascribed  to  the  principal  actors,  as  to 

thrir  authors,  178 
Principles  of  Wicklifi'e  anticipated  by  previous  writers,  178 
Enactments  relative  to  probates  of  wills,   regulating  of  mortuaries, 

plurality  of  beneflces,  and  non-residence,  178,  179 
These  were  rather  regulations  of  a  domestic  nature,  than  attacks  on  the 

papal  jurisdiction,  179 
The  king  acquired  popularity  with  the  people,  by  relieving  themffrom 
the  oppressions  of  the  church,  179 
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■__  The  clergy  not  only  felt  an  immediate  restraint  and  low  of  pMMnt  profit, 

but  a  precedent  was  obtained  for  future  attadks.  179 

The  clergy  fatally  mistook  their  true  interest^  wneirthey  thought  they 
were  concerned  to  link  with  it,  all  abuses  and  corruptions^  179 

Prerogatiyes  of  the  kings  of  England  in  ecclesiastical  flffaitt,  179 

Modes  in  which  papal  supreniaoy  was  established,  179)  180 

First  contests  between  the  kings  and  the  popes,  rsspoeted  the  tem- 
poral possessions  of  the  church,  180 

The  lust  of  power  and  unohristisn  bigotiy  of  the  See  of  Romd  annihi- 
lated its  authority,  180 

Improper  disposal  of  benefioee  to  foreigneM  prohibited  by  Stat.  35 
Edward  I. ;  Stat.  1  &  25  Edward  III.  Stat  6,  180 

Statute  of  Provisors  (26  Edward  III.  Stat  6),  180,  181 

Free  elections,  presentments  and  collations  of  benefioes,  vested  in  the 
crown  and  its  subjects,  161 

If  any  man  offended  against  provisors  in  person  or  goods,  hs  was  to  be 
excused  and  unimpeachable  (Stat.  27  Edward  III.  Stltt.  1,  c.  1.),  181 

The  subject  to  be  cited  only  in  the  king's  courts  (Stat.  38  Edward  III. 
Stat  2),  181 

All  those  who  took  procuratories,  letters  of  attorney,  or  farms  from  pro- 
visors, were  to  be  punished  as  provisors  (Stat  8  Richard  II.  c.  3),  181 

Restrictions  against  aliens  having  benefices  (Stat  7  Richard  II.  c.  12), 
181 

Prohibitions  from  the  titles  of  incumbents  being  confirmed  by  Rome 
(Stat  13  Riehard  II.  c.  16),  182 

Rights  of  presentation  only  triable  in  the  king's  courts  (Stat  13  Richard 
11.  Stat.  2,  c.  2),  182 

Evils  from  the  translations  of  bishops,  some  being  within  and  some  out 
of  the  lealm  (Stat.  16  Richard  II.  c.  6),  162 

Determination  of  parliament  to  withstand  the  encroaohmeats  of  the 
Roman  See,  182 

Those  who  purcliased  bulls  or  other  instruments  ftom.  Rome  or  else- 
where, ^became  subject  to  the  penalties  of  a  preemunirs^  162 

Cistercian  order  procured  bulls,  discharging  tiiem  from  the  pa^nnent  of 
tithes  (Stat  2  Henry  IV.  c.  4),  188 

Complaints  against  the  excessive  rates  of  composition  for  ecclesiastical 
benefices  (Stat  6  Henry  lY.  c  1),  183 

Invalidity  of  royal  lioenaes  for  executing  the  pope's  bulls  (Stat.  7  Henry 
IV.  cc.  6, 8),  183 

Pardon  granted  to  thOSe,  who  had  infringed  the  statutes  Against  provisors 
(Stat  11  Henry  lY.  cc.  8,  9,  10),  183 

Mistaken  policy  of  pardoning  offenders  for  the  wilful  violation  of  positive 
laws  (Stat  3  Henry  Y.  c  4),  183 

From  the  commencement  of  the  reign  of  Richard  II.  till  4  Heniy  V., 
the  See  of  Rome  was  distracted  by  schisms,  183 

Martin  Y.  seeks  to  acquire  supreme  authority  in  England)  164 

The  clergy  advocate  the  right  of  the  pope  to  grant  plx>visioos,  184 

The  Anglican  church  having  submitted  to  the  legantine  commission  of 
Wolsey,  violated  the  Statutes  of  Provisors,  184 

Clergy  in  convocation  pay  a  composition  for  a  pardon,  184 

Henry  YIII.  acknowledged  as  supreme  head  <rf  the  church,  184 

Payment  of  annates  to  the  court  of  Rome  forbidden  (Stat  23  Henrv 
VIII.  c.  33),  184 

Evils  which  had  arisen  from  the  payment  of  annates^  186 

Consecration  of  bishops  without  the  pope*s  bull,  186 

Stat.  23  Henry  VIII.  c  33,  passed  de  bene  esse,  186,  186 

Appellate  jurisdiction  taken  from  Rome  (Stat  24  Henry  YIII.  c.  12) 
180 

All  causes  relating  to  the  king  or  his  subjects,  to  be  determined  within 
the  kingdom,  186,  187 

Appeals  to  Rome  esteemed  dishonourable  to  the  kingdom,  187 

Foundations  of  the  papal  authority  examined,  187 
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Bjf  ihB  Creed  ofPitu  IV.^  SHpremaejf  tf  the  Chwi^h  ifR^ne  dielared  to  ^ 

be  an  Jrtieie  of  Faith^  1B7 
*'  Ck>uiicil8**  which  the  Roman  fuad  AilgUcftn  Chureh«B  botteidered  as 

general  (Note  14),  187 
Seeond  General  CouncU  at  Co&fct&tiiiiiople,  A.  0.  381,  ^Ve  the  title 

which  was  cUUmed  for  Rome  to  the  Church  of  Jeftiflalem,  167.  188 
The  Thifd  Genefal  Council,  ateembled  at  fiphedus,  A.n.  431,  decreed 

that  the  riehtB  of  independent  churches  tiiouid  be  pi^serted,  188 
In  431,  the  Anglican  Church  had  never  acknowledged  any  Bbbje<ition  to 

the  See  of  Rome,  188 
All  authority  which  Rome  subsequently  acquired  in  England,  was  in 

direct  violation  of  tlie  unrepealed  decree  of  the  Council  of  Sphesus,  188 
Roman  supremaey  first  acknowledged  by  the  Fourth  Council  of  Lateran, 

▲.D.  1819,  p.  188 
No  authority  for  the  pope*s  supremacy  in  ^riptu^e,  all  the  apostles 

beine  made  equal  by  Christ,  188 
Quotations  cited  from  Scripture  in  fiivoUf  of  papaey,  do  not  prove  the 

pope^s  supremacy,  189 
Ecclesiastical  privileges  founded  on  the  practice  and  danoiiB  of  the 

church,  and  not  upon  any  divine  warrant,  169,  190 
Popea  can  do  nothing  against  the  laws  of  the  church,  190 
No  papal  constitution  is  binding  in  any  church,  except  it  be  Mceived  by 

it,  190 
Areuments  fbf  the  king's  supremaey  derived  fVom  the  Old  and  New 

Testaments,  190,  191 
Canons  of  the  primitive  church  had  not  any  eompulsite  authority,  but 

what  was  derived  from  civil  sanction,  191 
Jostiniaii  added  many  novel  constitUtioUS  Respecting  MelesiaStieal  per- 
sons and  causes,  191 
Election  of  the  popes  sometimes  made  by  the  empeh^ft,  191 
In  a  monarchy  the  king  is  supreme  over  all  his  subjecto,  191 
Kings  of  England  have  always  had  li  right  to  e)cercise  supremacy  in 

ecclesiastical  matters,  191,  192 
Kings  of  England  anciently  divided  bishoprics  as  they  pleflsed,  and  con- 
verted benefices  from  the  institution  of  the  founders,  192 
The  crown  made  laws  about  sacred  matters,  and  its  powei^  extended 

over  the  persons  of  churchmen,  193 
The  khig*s  supremacy  qualifled,  192 

Divine  commands  upon  the  clergy  to  obey  the  temporal  pritiee,  l92, 193 
The  necessitv  of  extirpating  the  pope's  power,  193 
The  king  called  upon  to  reassume  his  ecclesiastical  juHsdietlon,  193 
Clergy  in  convocation,  acknowledged  that  all  convocations  had  been,  and 

ought  to  be,  assembled  by  the  king's  writ  (Stat.  25  demy  VIII. 

c.  19)>  198 
Appeals  to  Rome  condemned,  aUd  all  appeals  wei^  td  be  niade  according 

to  Stat.  24  Henry  VIIl.  o.  18,  pp.  198,  194 
Origin  of  the  court  of  delegates,  194 
Foundation  of  the  practice  of  the  eeclesiastieal  courts,  194 
Payment  of  first-fruits  forbidden,  194 
Bishops  no  longer  to  be  presented  to  the  Bee  of  Rome,  not  td  sue  out 

any  more  bulls  there  (Stat.  25  Henry  VIII.  e.  SO),  194 
Dispensations  and  licenses  by  the  crown,  194 
Bishops  to  do  homage  to  the  crown,  194 

EtiglaTMl  released  from  dependance  on  the  holy  tee  (Stat.  S5  Henry 
^^III.  c.  81),  194,  190 
Pariiament  the  only  power  io  consider  how  any  of  the  laWfe  w«fe  to  be 

dispensed  with  or  abrogated,  195 
Dispensations  or  licenses  to  be  granted  by  the  al^hblshops,  195 
Pariiament  declare  they  did  not  intend  to  vary  from  Christ's  efaurch  in 

the  articles  of  the  catholic  faith  of  Christendom,  or  iti  luiy  other 

things  declared  by  Holv  Scripture,  195 
Yintadon  of  monasteries  by  the  king,  196 
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■ The  king  and  council  to  refonn  all  indulgences  and  pririleges,  196 

The  kmg*8  supremacy  established  by  Stat.  26  Henry  VIII.  c.  1,  p.  195 
Bulls,  briefs,  faculties,  and  dispensations  granted  by  Rome  to  be  void 

(Stat  28  Henry  VIII.  c.  16),  196 
Authority  of  the  See  of  Rome  ruined  by  stretching  its  pretensions  beyond 

what  it  was  possible  for  any  human  principles  to  sustain,  196 
The  nation  rejoiced  at  the  extirpation  of  the  pope*s  usurped  power,  196 
**  Articles  of  Faith"  agreed  to  at  a  Convoeaiion  attembUd  in  1636,  p.  196 
Clergy  required  to  instruct  the  people  to  believe  the  whole  Bible,  and 

the  three  Creeds,  196 
Baptism  a  sacrament  instituted  by  Christ  for  the  remission  of  sins, 

196,  197 
Penance  instituted  by  Christ,  and  necessary  for  salvation,  197 
Auricular  confession,  to  be  used  for  the  comfort  of  consciences,  197 
Restitution  and  satirfaction  of  wrongs,  197 
Sacrament  of  the  altar,  197,  198 
Justification  signifieth  the  remission  of  sin,  198 
Images  to  stand  in  the  churches,  198 
Honouring  of  saints,  198 
Praying  to  saints,  198 
Religious  ceremonies  to  be  preserved  as  good  and  laudable,  having 

mystical  significations,  198,  199 
Prayers  for  souls  departed,  declared  to  be  good  and  charitable,  199 
JUligiout  Injfinctiont  published  bp  Cromwell,  in  1636,  p.  199 
Ecclesiastical  incumbents  were  to  do  their  uttermost  endeavour  to  extir- 
pate the  pope*s  authority,  and  to  establish  the  king*s,  199 
Clergy  to  instruct  the  people  in  the  reformed  articles  of  faith,  199,  200 
Abrogation  of  superfluous  holydays,  200 
Superstitious  images  or  relics,  200 
Religious  instruction,  200 

Sacraments  and  sacramentals  to  be  reverently  administered,  200 
Improper  amusements  discouraged,  200 
Giving  of  ahns,  200 
Instruction  of  youth,  200 
Reparation  of  parsonages,  201 
Penalties  for  disobedience  to  the  injunctions,  201 
Institution  of  a  Christian  Man,  201 

Salvation  refused  to  all  persons  out  of  the  pale  of  the  Catholic  church,  201 
Pfiblieation  qf  the  Bible  in  the  English  Language  justified,  by  IV. 

Lateran  Council,  Canon  IX,,  201 
Nothing  more  absurd  than  to  conceal  in  an  unknown  tongue  the  word 

of  God,  201,  202 
The  Roman  Catholic  church  receives  and  reverences  with  equal  piety 

and  veneration  the  written  books  of  the  Old  and  New  Testaments, 

and  certain  unwritten  traditions  pertaining  both  to  faith  and  manners, 

as  in  the  old  Latin  Vulgate  edition  (Note  36),  202 
The  Church  of  England  rejects  the  Holy  Scriptures  as  contained  in  the 

old  Latin  Vulgate  edition,  202 
Fundamental  differences  between  the  Churches  of  England  and  Rome 

in  religious  instruction  (Note  36),  202,  203 
The  Injunctions  of  1638,  p.  202 

The  people  to  be  instructed  in  the  principles  of  religion,  203 
Images  to  be  taken  down,  which  were  abused  by  pilgrimages,  or  offerings 

made  to  them,  203 
Orders  for  keeping  parish  registers,  and  other  regulations,  204 
The  Six  Articles  (Stat.  31  Henry  VIII.  c.  14),  204 
Sacrament  of  the  altar,  204 

Communion  in  both  kinds  not  necessary  to  salvation,  204 
Non-marriage  of  priests,  204 
Vows  of  chastity,  204 
Private  masses,  204 
Expediency  of  auricular  con^Msion,  204 
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Parliament  thank  the  king  for  the  trouble  he  has  taken  in  preparing 1 

these  articles,  204,  205 
Penalties  for  non-observance,  disputing,  or  preaching  against  the  Six 

Articles,  205  % 

Marriage  of  priests  declared  void,  205 

Punishment  of  women  who  abstained  from  confession  or  sacrament,  205 
Appointment  of  commissioners  to  try  offenders,  205 
Law  of  the  Six  Articles  mitigated  (Stat.  35  Henry  Y III.  c.  5),  205, 206 
Eeeienasiieal  Commwionerty  206 
Commissioners  appointed  to  establish  a  religion  (Stat.  32  Henry  VIII, 

c  26),  p.  206 
To  establish  nothing  repugnant  to  the  laws  and  statutes  of  the  realm, 

206 
Erudttidnfor  any  Christian  Man,  206 

Teaches  the  same  doctrines  as  the  "  Institution  of  a  Christian  Man,**  206 
PtMieation  of  the  Litany,  206 
Psaiuu  and  Private  DevotionSy  206,  207 
References  to  statutes  relatiye  to  the  Reformation  (Stat.  26  Henry  VIII. 

c.  8),  207 
Object  of  the  statutes  relative  to  the  Reformation,  was  to  bring  ecclesi- 
astical causes,  like  the  civil,  under  the  control  of  the  chief  magistrate 

and  fountain  of  justice,  207 
A  religion  of  the  state  should  be  erastian,  or  subordinate  to  the  civil 

constitution,  207 
Edward  YI.,  Rhon  of,  208—252 
General  State  qf  PoliHcal  Affairs,  208,  209 

Disposition  of  the  crown  of  England  belongs  to  the  people  of  England,  208 
Danger  of  admitting  encroachments  on  the  constitution,  208 
Policy  of  Somerset  and  Northumberland,  209 
In  onier  to  suppress  the  fact,  that  sovereignty  is  of  popular  origin,  an 

innovation  was  made  in  the  coronation  oath,  209 
Reedeeum  of  Tyrannical  Statutes,  209,  210 
Treason  restricted  to  Stat.  25  Edward  III.  Stat.  5,  c.  2,  p.  200 
Euactments  under  Henry  YIII.  extending  the  crime  of  felony,  laws 

against  lollardy,  statute  of  the  Six  Articles,  &c.  repealed,  209 
Heresy  a  capital  crime  by  the  common  law,  209,  210 
In  1552,  a  bill  introduced  to  renew  the  tyrannical  statutes  of  treason,  210 
Penalties  for  calling  the  king  heretic,  schismatic,  &c.  210 
Impossible  if  religious  topics  were  discussed,  for  the  disputants  not  to  be 

subjected  to  penalties,  210 
No  person  to  be  convicted  of  treason,  unless  proved  by  the  oaths  of  two 

witnesses,  210 
Heirs  of  the  crown,  endeavouring  to  break  the  order  of  succession,  treated 

as  traitors  (Stat.  1  Edward  YI.  c  12),  210 
Royai  Proelamatums,  211 
Repeal  of  those  statutes  which  had  enacted  that  proclamations  should 

have  the  force  of  parliamentary  enactments,  211 
Power  of  dispensation  frequently  exercised,  211 
Proclamations  enforced  by  fine  and  imprisonment,  211 
Material  alterations  effected  by  proclamations  in  national  worship,  211 
lU  EffMsfnm  the  DistHbuHon  qf  Abbey  Lands,  21 1—213 
No  abuse  in  civil  society  so  great,  as  not  to  be  attended  with  a  variety 

of  beneficial  consequences,  211,  212 
Suppression  of  monasteries  regretted  by  the  people,  212 
The  monks  the  best  of  Undlords,  212 

Tenantry  subjected  to  oppressive  exactions  under  laymen,  212 
Parliament  interfere,  to  repress  vagrancy  and  begging,  212,  213 
The  Riot  Act,  213 

Attempting  to  kill  a  privy  councillor  declared  to  be  felony,  213 
Origin  of  lord-lieutenants,  213 
Parliamentary  Proceedings,  213—215 
Thirty-two  commissioners  appointed  to  compile  «  book  of  CKHOn  Uw^i 

213 
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J -     .  Trutls  of  Jjord  Seymour,  and  Duke  of  Someraet,  illustrate  the  mode  in 

which  penal  laws  are  administered  hy  popular  hodies,  214 
Attainder  of  the  Bishop  of  Durham  rejected  hy  the  commons,  214 
Gtovemment  improperij^  interfere  in  the  return  of  members  of  parlia- 
ment, 214 
Letters  from  the  aldermen  and  brethren  of  Grantham  to  Sir  William 

CecU,  214 
Cirenlar  letters  written  by  the  king  to  the  sheriffs,  to  influence  a  pariia- 

mentary  election,  215 
This  violation  of  the  eleotive  friinchise  unnoticed,  215 
The  commons  were  not  at  this  period  the  jealous  safeguards  of  national 
rights,  315 
THE  REFORMATION,  215—252 

Weakness  of  the  laity  and  olergy  who  adhered  to  Rome,  215 

JmirttQHon  qfthe  PtopU  in  the  Reformed  Faithy  215 

Preparation  of  homilies,  and  topics  therein  discussed,  215 

It  is  not  the  religion  of  the  heart,  but  of  the  imagination,  which  epslares 

the  Roman  Catholics,  216 
Delusions  of  the  people  as  to  the  spiritual  powers  of  their  priests,  21(> 
Exposition  of  doctrine  in  the  homilies,  216,  217 
AH  Changes  effected  by  the  Englith  Catholic  Churchy  Justified  by  the 

practice  qf  the  Primitive  Churchy  SI 7 
Third  Council  at  Ephesus  (a.o.  431),  217 
Decree  that  any  Alteration  in  the  Creed  should  be  unlatrfuly  217 
The  decree  issued  by  the  Council  of  Trent,  4..i>,  1546,  p.  217 
The  creed  against  which  the  ^tes  of  hell  idifjl  pot  prevail,  217|  916 
Tk9  symbol  of  the  Roman  faith,  in  1546,  was  that,  which  to  this  day  is 

used  in  the  Anglican  church,  218 
Pius  IV.  issues  a  new  creed,  containing  points  of  dootrine,  which  not 
onlv  never  had  a  plaee  in  any  former  creed,  but  against  many  of 
which  the  fathers  of  the  church  nad  collectively  borne  testimony,  218 
Canons  qf  Scripture^  218 

Council  of  Trent  oommitted  an  act  of  schism  and  impiety  b^-  decreeing 
those  were  to  be  accursed  who  did  not  receive  certain  unwritten  tradi- 
tions of  the  Romish  church,  218 
The  Seven  Sacraments,  219 

Conneil  of  Trent  was  the  first  which  enjoined  by  anathema  the  acknow- 
ledgment of  seven  sacraments,  219 
Gregory  the  Great,  Bishop  of  Rome,  received  only  two  aacnunents,  219 
Saerifiee  qf  the  Mass,  219 

Gallons  of  the  Council  of  Trent  relative  to  the  mass,  219,  220 
Private  or  Solitary  Mass,  220 
Unknown  in  the  early  chnrch,  220 
Departure  of  the  Roman  Catholic  church  authorized  at  the  council  of 

Trent,  220 
Ctmmutwm  in  One  Kind,  220,  221 
Advocated  from  an  early  period,  but  immediately  suppressed  by  tho 

church,  220 
Condenmed  by  Pope  Gelasius,  in  494,  pp,  220,  221 
Prohibited  by  the  Council  of  Braga,  A.n.  675,  ^221 
First  syaodiacal  prohibition  of  the  administration  of  the  holy  cacharist 
in  both  kinds  (Cone.  Constance,  Sees*  XIII.  a.d,  1415),  pp.  221,  .222 
No  presbyter,  on  pain  of  excommunication,  to  communicate  the  people 

under  both  kinds  of  bread  and  wine,  222 
The  commandment  of  God,  essentially  rejected  by  [the  council  of  Con- 
stance, 222 
Deerees  hy  the  Council  of  Trent  (▲.&,  1562,  Sesi.  XXI.),  222 
Doctrine  qf  Transubstantiation,  223—227 

Opinion  of  St  Cbiysostom,  in  his  epistle  written  to  Ceesarius,  223 
Opinions  of  Theodoret,  Gelasius,  Ephnemius,  the  patriarch  of  Antioch, 
223,  224 

cf  tkt  d«otrhEi«  of  tr«iuubctaatiation  by  Waterland,  224 
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Tnnaubstantiation  according  to  the  canons  of  the  Church  of  Borne,  224 
Tunstall,  bishop  of  Durham,  bhunes  the  decree  of  the  Lateran  council, 

226 
Canons  of  the  Council  of  Trent,  A.O.  1651,  p.  226 
Pveaenee  of  Christ  in  the  euoharist  according  to  the  Church  of  Home,  226 
Adovmtioo  of  the  saorament  of  the  eucharist  according  to  the  Church  of 

Borne,  225,  226 
Beserraiion  of  the  eucharist  aoeording  to  the  Church  of  Boiiie,  226 
Preparation  of  the  sacrament  of  the  eucharist  aecovding  to  the  Church 

of  Borne,  226 
Boman  Catholic  unacriptnral  doctrine  of  transubstantiatioBy  wose  from 

taking  figurative  woi^  in  a  literal  sense,  226,  227 
Imajfe  WartlUp,  227—230 
No  pictures  or  images  were  allowed  in  Christian  chuiohea  during  the 

primitive  ages,  227 
Clemens  Alexandrinus  rejects  the  notion  of  image  worship,  227 
Adrian  ordered  temples  to  be  made  without  images,  2279  ^^^ 
IlUberitaa  council  forbid  the  use  of  pictures  in  pUoes  of  worsliip,  228 
Opinions  of  St.  Ambrose,  St,  Jerome,  and  St.  Augustiu,  228 
Originators  of  image  worship,  228,  229 
Council  of  Nice,  A.D.  7879  decree  image  worship,  229 
Charlemagne,  supported  by  almost  the  entire  of  the  church,  protests 

against  the  decrees  of  the  Nicene  oounoi),  229 
Council  of  Frankfort,  a.d.  794,  p.  229 

The  Anglican  and  other  churehes  considered  it  was  impoflslbls  to  repre- 
sent Christ  by  an  image,  229 
Wwrahip  of  images  proT^  to  be  oondenmed  by  Scripture,  228 
Council  of  Frankfort  rejected,  despised,  and  oondenmed  the  douNt  of  the 

Nioene  council,  230 
Schismatical  decree  of  the  Council  of  Trent,  ▲.]!.  1663,  p.  280 
Doetrine  qfPurffoiorv,  230—233 
No  necessary  connexion  between  praying  for  the  dead,  and  the  btlief  in 

purgatory,  230 
TertuUian  rejects  the  notion  of  purgatory,  230 
St.  Ambrose  states  that  death  is  a  passage  from  trouble  to  tranquillity, 

230,  231 
Gregory  Nazianzen  and  St.  Jerome,  deny  the  existence  of  a  pufgatory, 

231 
Gennadius  maketh  no  mention  of  purgatory,  231,  232  , 

Exposition  of  £<<cle6iastes  XI.  3,  by  Olymplodorus,  232 
Origen  uBserts  the  doctrine  of  purgatory,  232 
In  §98  the  doctrine  of  purgatory  was  new,  232 
Cabal  at  Florence  make  the  doctrine  of  purgatory  an  article  of  £sltb,  a.d, 

1438,  p.  232 
Definition  of  purgatory  according  to  the  Council  of  Florence,  232,  233 
Induigenoesy  233 

Decree  made  by  the  Council  of  Trent,  a.d.  1563,  p.  233 
Authority  of  the  pope  over  purgatory,  and  the  grant  of  indulgences,  233 
Congestion  and  Penaneey  234 
Practice  of  the  primitive  Christians,  234 
Dieta  of  St.  Chrysostom,  St.  Augustine,  Origen,  and  St  Basil,  with 

reference  to  confession,  234,  236 
AbtoltUiony  236,  236 

8t  Chrysostom  says,  <'  None  can  forgive  sins  but  Qod  alone,'*  285,  236 
Optatus  proves  that  "  None  can  wash  the  filth  and  spots  of  the  mind, 

but  He  who  is  the  framer  of  the  same  mind,"  236 
Doctrine  of  Gregory  the  Great,  236 
The  Boman  Catholic  church,  to  acquire  political  power,  makes  the 

absolution  of  a  priest  necessary  for  salvation,  236 
Decree  ik  Innocent  III.  concerning  confessions,  a.  d.  I2I69  p.  286,  237 
CeuncU  of  Trent,  a.  d.  1661.  aceurses  those  who  deny  that  the  absolu* 

tioA  of  a  priest  is  not  a  judicial  act,  237 
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'■- —  It  was  from  "  confeaeion  aod  abflolution**  that  the  See  of  Rome  waa 

enabled  to  acquire  her  almost  boundless  influence,  237 
Tables  set  forth  by  authority,  in  which  the  rate  of  absolution  for  any 

unagmable  crime  was  fixed  (Note  100),  237 
Questions  in  confession  of  a  character  the  mostinmioral,  237)  238 
Questions  to  be  seen  in  the  theological  treatises  of  Bailly  and  Dens 

(Note  101),  237 
Penances  which  were  generally  imposed  by  the  clergy,  238 
Necessity  qf  the  PtiesVs  Intention^  238 
Council  of  Trent  first  decreed  the  prie9t*s  intention  for  the  Yalidity  of  the 

sacraments,  238 
Dispensation  with  the  Levitieal  Degrees  qf  Cmuanffuinitpy  238 
Dissolution  qf  Marriage,  238 
Invocation  qfSaints,  238 
Roman  Catholic  schismatic  doctrines  unreoogniaed  by  the  primitiTe 

church,  238 
Roman  Cathoiie  Dootrines  qf  Christian  Charitp  and  Tolerationy  238,  239 
Excommunicated  persons  to  be  left  to  the  secular  powers,  239 
Those  who  are  only  marked  with  suspicion  to  be  smitten  with  the  sword 

of  anathenia,  239 
ESxtermination  of  heretics,  239 

Extract  from  the  bull  In  coena  Domini  (Note  108),  239 
Penalties  if  a  temporal  lord  neglect  to  cleanse  his  oountiy  of  heretical 

filth,  239,  240 
Vassals  absolved  from  their  allej;ianoe,  240 
Indulgence  to  those  who  extermmate  heretics,  240 
Punishment  of  the  receivers,  defenders,  and  abettors  of  heretics,  240 
Clergy  forbidden  to  administer  the  sacraments  to  such  pestilent  persons. 

240,  241 
Progreuqfthe  Reformaiion  under  Edward  VL,  241-— 252 
Articles  and  Injunctions  for  the  Visitation  bg  Edward  F/.,  241 
Removal  of  images,  241 
Epistle  and  Qo^l  to  be  read  in  English,  241 
Visitation  of  the  sick,  241 
Litany  to  be  read  in  English,  241 
ReguhUions  as  to  holydays,  241,  242 
Admission  into  the  conmiunion,  242 
Monuments  of  idolatry  removed,  242 
Disposition  of  livings ;  reading  of  homilies,  &c.,  242 
Injunctions  to  the  bishops,  242 
Ommumon  restored  to  its  Primitive  Institution  (Stat.  1  Edward  VI. 

c.  1),  243 
Sacrament  to  be  given  in  both  the  kinds  of  bread  and  wine,  243 
Abolition  of  the  mass.  243 

Election  qf  Bishops  (Stat.  1  Edward  VI.  c.  2),  243 
The  n>iritual  dignity  is  conferred  by  consecration,  and  the  king  does 

not  mterfere  with  the  priestly  office,  244 
Stat,  1  Edward  VL  e,  12,  repealing  Statutes  concerning  Doctrine,  amd 

Matters  qf  Religion,  244 
Penalties  against  those  who  deny  the  King*s  Supremacy,  244 
Superstitious   Establishments  finally  Destroyed  (Stat.   1  Edward    VI. 

c.  14),  244,  246 
Act  qf  UniformUy  (Stat.  2  &  3  Edward  VL  c.  1),  245 
Uniformity  of  service,  and  administration  of  the  sacraments,  245 
Book  of  Common  Prayer,  245 

All  divine  offices  to  be  performed  according  to  it,  245     - 
Celibacy  of  the  clergy,  245 
The  custom  of  the  Greek  church,  246 

tllustrations  of  the  impolitic  laws  of  Rome,  respecting  celibacy,  246 
It  is  questiooable  whether  the  Church  of  Rome  esteem  the  celibacy  of 

the  clergy  an  apostolical  tradition  or  an  ecclesiastioid  law,  247 
Marriages  <tf  clergymen  legalised  (Stat.  2  &  3  Edward  VL  c.  21),  247 
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BeeUtiagiical  Judge  authorized  to  give  Sentence  for  SolemniMation  qf   . — ! 

Marriage  (Stat.  2  &  3  Edward  VI.  c.  23),  24? 
Superstitious  Services  to  be  Disused  (Stat.  3  &  4  Edward  YI.  c.  10), 

247 
8uppre»i<m  of  mimals,  &c.,  247,  248 
R^ormaiion  of  the  Ecclesiastical  Laws  (Stat.  3  &  4  Edward  VI.  c.  11), 

248 
OmseeraHon  qf  the  Ministers  of  the  Church  (Stat.  3  &  4  Edward  VI. 

c.  12),  248 
Xew  Articles  qf  Religion. { a.  d.  1652),  248 
AflBertion  of  the  Trinity,  &c.,  248 
Nothing  to  be  held  as  an  article  of  fSaith,  unless  sanctioned  by  the 

Scriptores,  248 
The  Three  Creeds, — Apostles*,  Nicene,  and  Athanasius,  248 
Original  sin,  248,  249 
Prevailing  grace,  249 
DiTine  grace,  249 
Justification  by  &tth,  249 
Works  before  grace,  249 
Works  of  supererogation,  249 
Unirersal  sin,  249 

Repentance — Blasphemy — Predestination — Name  of  Christ,  249 
AH  men  bound  to  keep  tiie  moral  law— The  church  a  congregation  of 

fiuthfnl  men — Powers  of  the  church  in  articles  of  faith,  249 
Decrees  of  general  councils  subordinate  to  the  Scriptures,  249 
Doctrines  of  purgatory  contrary  to  Scripture,  249 
Ministration  of  the  sacrament,  249 
Religious  services  to  be  in  English,  260 
Two  sacraments  effectual  signs  of  God's  good  will,  260 
Virtue  of  sacraments  do  not  depend  on  the  minister  of  them,  260 
By  baptism  we  are  the  adopted  sons  of  God,  260 
The  Lord's  Supper  is  not  a  bare  token  of  the  body  and  blood  of  Christ, 

but  is  the  communion  of  the  body  and  blood  of  Christ,  260 
Only  one  propitiatory  sacrifice,  260 

Marriage  of  the  clergy,  not  prohibited  by  God's  command,  260 
Persons  rightly  excommunicated  to  be  looked  on  as  heathens,  250 
Obscrtance  of  ceremonies  need  not  be  the  same  at  all  times,  250 
Reading  of  homilies^Book  of  Common  Prayer — Supremacy  of  the 

king,  260 
No  conunnnity  of  goods — Swearing  condemned — The  resurrection — 

Departed  souls  do  not  die — Fable  of  the  millennaries,  a  Jewish  dotage 

— Punishment  of  the  damned,  251 
Act  qf  Uniformitg  (Stat.  6  &  6  Edward  VI.  c.  1),  261 
The  Book  of  Common  Prayer,  251,  252 

Appointmeni  t^  Fasts  and  Feasts  (Stat.  6  &  6  Edward  VI.  c.  3),  262 
Marriage  qfthe  Clergy^  true,  just,  and  lawful  matrimony  (Stat.  6  &  6 

Edward  I.  c.  12),  362 
A  factious  party  existed  who  were  determined  to  oppose  the  progress  of 

ihe  Reformation,  252 
Hjlkv,  RnoN  OF,  262— 2<^ 

Perftdwus  and  Tgrannieal  Character  of  Mary^  252—266 
Church  of  Rome  received  a  mortal  blow  by  the  translation  of  the  Bible, 

262 
System  of  unprovoked  cruelty  was  adopted  during  this  reign  (Note  2), 

263 
Persecution  spreads  the  persecuted  belief,  and  multiplies  its  adherents, 

263 
Maiy  commenced  her  reign  with  two  wilful  falsehoods,  263 
Illnstrations  of  the  religious  principles  of  Mary,  264 
Heretics  can  be  compelled,  by  corporal  punishments,  |o  reinn)  to  tiie 

iatth,264 
Heretics  esn  be  compelled  to  hold  the  (kith,  264 
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'  Nat  always  expedient  for  the  church  to  use  her  rights,  264 

Heretics  punishable  with  death,  254 

The  country  governed  as  if  it  had  been  recently  conquered,  aad  that 

no  established  constitution  existed,  255 
Protestant  ministers,  for  no  other  crime  than  their  religion,  incarce- 
rated in  prison,  255 
Those  who  had  heretical  books  were  to  be  punished  by  martial  law,  255 
Mary  ''a  virgin  sent  by  God  to  ride  and  tame  the  peopla  of  £ngiuid," 

255 
Interference  by  the  Croum  in  J'artiamentary  Bleetumt^  and  it*  remits, 

255^258 
Oorruption  of  parliament,  955 
Circular  letters  from  the  queen  to  the  sheriffs,  commanding  them  to 

admonish  the  electors  to  choose  good  Catholics,  850 
Creation  and  restoration  of  boroughs,  256 

The  peers  increased  in  numbers,  by  a  partial  nomination  of  abbots,  256 
Mass  performed  before  both  Houses,  256 

Repeal  of  the  statutes  of  Edward  VI.  relative  to  religion,  256,  257 
Parliament  refuse  to  invest  the  queen  with  a  power  to  (Uspoae  of  the 

crown,  and  of  appointing  her  successor,  857 
Or  to  declare  Philip  presumptive  heir  of  the  crown,  or  to  give  their 

oonaent  to  his  ooronation,  257 
The  peers  support  the  government  in  ev^ry  stage  of  its  uuquitoua  and 

accouned  policy,  257 
Illustration  of  the  privileges  of  parliament,  857 
Members  of  parliament  committed  for  freedom  of  speech,  256 
Popular  statutes ;  and  trial  by  jury,  858 

Every  species  of  treason  not  contained  in  Stat  85  Edwafd  III.  Stat.  5. 
c.  2 ;  and  every  species  of  felony  appointed  to  be  within  tiif  ease  of 
prmmunirey  &o.,  abolished,  858 
Juries  commenced  to  be  effective  tribunals,  858 
Municipal  InsHttaions,  afi&>->260 
Mary  granted  forty-seven  municipal  charters,  259 
Elective  franchise  not  directly  interfered  with  by  the  royal  charters,  259 
Charter  of  Mary  granted  to  the  inhabitants,  but  no  mode  provided  of 

nommating,  making,  or  admitting,  869 
Burgesses  and  citizens  were  the  inluibitant  householders,  859,  860 
Pecuniary  impositions,  860—261 
Violent  and  tyrannical  expedients  to  extort  money  for  saiiafying  the 

pecuniary  demands  of  Philip,  260 
Commerce  shackled  with  unconstitutional  restriotions,  260 
Illegal  levy  of  taxes,  260 

Impressment,  and  the  Spanish  mode  of  arrest,  860,  361 
Punishment  by  Torture,  261,  262 

The  torture  recognised  as  part  of  the  criminal  prooeas,  861 
Preliminary  steps  towards  the  introduction  of  the  inquisition,  861 
The  common  "  rack,"  "  scavenger's  daughter,"  "  little  ease,"  Ac,  261 
Persons  punished  for  ofibnoes,  without  the  existenoe  of  Itgal  evidence, 

262,  263 
Death  of  Mary  caused  by  the  contempt  of  her  husband,  and  inability 

to  murder  her  innocent  sister,  968 
Charaoter  of  Mary,  262 
Elizabeth,  Reion  of,  262 — 311 
Prerogative  qfthe  Crown,  262,  263 
Recognition  that  the  crown  possessed   an  enlarging  and  restraining 

power,  263 
Cause  which  induced  the  commons  to  flatter  the  queen  with  disgustinff 

flatteries,  263 
Recognition  of  the  title  of  Eliaabeih  to  the  crown,  263 
Tonnage  and  ponnda^  giv«n  to  Elizabeth  for  life,  263 
E^stabluhment  of  ordmaries  in  collegiate  churches  and  aehoola,  863 
Court  qfStar  Ouunbery  864 
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The  most  dangerous  attaoka  on  liberty,  are  thooe  whieb  surprise  ov  under- 
mine, 264 
The  Star  Chamber  was  supported  by,  and  gratified  the  lower  ranks  of 

society,  264 
Elizabeth  employed  the  court  as  an  instrument  of  tyranny,  864 
Rf^al  Proclamations,  264—266 

A  right  claimed  to  carry  into  effect  the  spirit  of  the  exiating  laws,  264 
Banishment  of  Irishmei),  and  restrietions  on  private  rights  of  property, 

265 
Sheriffs  and  justices  ordered  to  commit  to  prison,  or  paas  to  their  proper 

homes,  all  vagabonds  and  idle  persons,  265 
Martial  law  exercised  when  no  immediate  danger  U>  the  state  was  appre- 
hended, 265 
Those  who  imported  foreign  bulls  or  books  were  to  be  punished  by 

martial  law,  any  law  or  statute  to  the  contrarv  notwithstanding,  265 
Martial  law  deolared  against  riotous  persons  in  the  streets  of  London,  266 
Adminutraiwn  qfJuttioSy  266--r271 
Improper  administration  of  justioe  under  the  Tudors^  266 
Essential  principles  of  evidence,  either  unknown,  or  totally  disregarded, 

266 
Corrupt  conduct  of  jurors,  266,  8Q7 
Case  of  Habington,  267 
Bight  of  peremptory  challenge  denied,  S67 

Improper  restrietiooa  upon  the  verdiet  of  the  jury,  in  tha  ease  of  Udal,  267 
Discreditable  evidence,  offered  by  the  law  officers  of  the  ovowQ,  267 
Case  of  Penry,  268 

Tyrannical  prineiples  of  Lord  Keeper  Pickering,  966 
Jury  panel  iUogaUy  conposad,  868 
Punishment  of  jurors,  868 
ImposaibiUty  of  obtaining  justioe  afainst   the  capricious  will  of  the 

sovereign,  868,  268 
Warrants  issued,  exempting  particular  persons  from  all  suits  and  pro- 

secutionsy  868 
Partial  suspension  of  the  writ  of  habeas  corpus,  268 
Bemonatranoe  from  the  judges,  respecting  the  violations  of  the  law^  268 
Such  remonstrance  does  not  breathe  that  spirit  of  liberty,  which  it  was 

the  duty  of  the  bench  to  have  maintained,  868 
The  subject  cannot  be  detained  in  prison  against  tha  lawi  of  the  realm, 

86B 
Persons  detained  in  prison,  and  no  cause  assigned,  878 
Persons,  when  discharged  lawfully  in  court,  have  been  recommitted  in 

secret  places,  278 
Offieers  for  executing  the  writs  of  the  superior  courts  sent  to  prison,  270 
Extortions  by  pursuivants,  270 
The  judges  required  to  state  when  persons  should  b«  deti^ned  in,  or 

delivered  from  prison,  270 
UnoonstitutiQnal  deelaration  of  the  judges,  370,  271 
Punishment  by  the  rack,  871 
Pecuniary  Exactions,  271—273 
Pecuniary  liabilities  of  Elixabeth,  271 
Dilapidation  of  the  royal  demesnes,  871 
Exaction  of  loans,  871 
▲  '^  loan"  did  not  imply  a  voluntary  and  mutual  transaction  (Ifote  3), 

271 

Purveyance  and  pre-emption,  new«year*s  gifts,  wardships,  embargoes, 
and  monopolies,  878 

Commons  reprimanded  by  the  queen  for  interfering  in  eases  of  purvey- 
ance, 878 

No  article  allowed  to  be  imported  or  exported  without  license,  878 

Elizabeth  followed  the  example  of  her  predeeeasora,  in  eommitting 
depredations  on  the  eeolesiastical  sevenues,  879 

Bidiope  and  incumbents  prohibited  from  alienating  their  revenues,  273 
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'. —  Mode  in  which  Elizabeth  pillaged  the  church,  273 

Impreumenty  273 

Methods  adopted,  of  employing  the  prerogatire  of  impreaanent,  273 
PenoDB  of  education  appointed  to  mean  and  incompatible  offices,  273 
No  persons  allowed  to  enter  or  depart  the  kingdom  without  the  permis- 
sion of  the  executive,  273 
Libertff  of  the  Press,  273,  274 
Sale  of  books  regulated  by  the  government,  273 
Presses  to  be  entered  at  Stationers*  Hall,  274 
Licensing  of  printers,  274 
Licensing  of  books,  274 

Stationers*  Company  empowered  to  search  houses,  274 
Decree  of  James  I.  respecting  the  importation  of  books,  &c.,  274 
Undue  It^ttence  exercised  over  the  Borouffhs,  274 — 281 
Borough  institutions  modelled  for  political  objects,  275 
First  case  of  bribery  brought  before  the  House  (Note  1),  275 
New  boroughs  summoned  to  send  members  of  parliament^  276 
Municipal  and  parliamentary  franchises  enjoyed  by  the  same  class  of 

freemen,  275,  27G 
Right  to  return  members  of  parliament  cannot  be  lost,  276 
Clmrges  of  burgesses  avoided,  276 
Many  places  ceued  to  be  boroughs,  not  keeping  up  the  exercise  of  their 

exclusive  jurisdiction,  276 
License  from  the  king  to  be  discharged  from  parliamentary  attendance, 

276,  277 
Prerogative  of  the  king  to  create  boroughs,  277 
Creation  and  restoration  of  boroughs,  in  13  Elizabeth,  277 
Origin  of  '*  select  bodies  **  in  municipal  corporations,  277)  278 
Origin  of  the  usurpations  and  conflicting  usages  in  boroughs,  278 
Anxiety  of  the  crown  to  bring  the  commons  under  its  command,  278 
Burgesses  of  Wells  commanded,   in   1570,  to  elect  fit  parliamentary 

representatives,  278 
In  1584,  Sir  Francis  Walsingham  had  tlie  nomination  of  the  butgesses 

of  Colchester,  278 
In  1584,  Earl  of  Leicester  requests  the  nomination  of  one  of  the  members 

for  Andover,  278 
Burgesses  of  Beeralston  elected  at  the  request  of  the  chief  lords  of  the 

borough,  279 
Unprecedented  mode  in  which  the  burgesses  of  Carrickfergus  were  re- 
leased from  selecting  one  of  their  representatives,  279 
Illegal  privileges  of  non-residents,  279 
Electors  and  elected  required  to  be  resiants,  279 
Argument  of  Mr.  Norton  in  urging  the  impolicy  of  electing  only  resiants 

as  representatives,  280 
Case  qfOorporaOonSy  280,  281 
Can  only  be  regarded  as  a  political  job,  280 
Authority  of  the  select  bodies  to  make  bye-laws  recognised,  280 
Case  of  Corporations  ought  not  to  have  been  recognised  by  courts  of 

law,  280,  281 
Origin  of  the  illegal  powers  assumed  by  the  '*  common  councils,*'  281 
Privilege  qf  Parliamenty  281—289 

Illustrations  of  the  "  imprescriptible  rights  of  the  commons,**  281 
House  of  Commons  apologize  for  advising  a  fast  without  the  permission 

of  the  queen,  281 
Restrictions  from  discussing  ecclesiastical  causes,  282 
The  commons  "  not  to  speak  every  one  what  he  listeth,  or  what  oometh 

into  his  brain  to  utter,**  282 
Custom  for  the  speaker  to  read  and  expound  all  bills  to  the  House,  282 
Committal  of  a  member  by  the  queen,  for  interfering  in  ecclesiastical 

affairs,  282,  283 
Members  reprimanded,  for  interfering  with  the  officers  of  the  exchequer, 

289 
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Probibitioii   from '  reading  a  bill   for    Reformation   of   the    Common     -^ 

Prayer,  283 
DiacuBBions  of  the  commons  assume  an  appearance  of  liberty,  283, 284 
CcmpUunt  of  grievances  prohibited,  284 
The  audacious,  arrogant,  and  presumptuous  members  reprimanded  by 

the  lord  keeper,  284 
Wentworih  committed,  for  upholding  the  privileges  of  the  commons,  284 
Ccnnmons  prevented  from  discussing  ecclesiastical  government,  286 
Qnestiona  of  Wentworth  as  to  the  privileges  of  the  House,  285 
Committal  of  Wentworth,  285 

Petition  requesting  the  queen  to  entail  the  succession  of  the  crown,  285 
Numerous  commitments  of  members,  285,  286 
Important  Privileges  acquired  by  the  Cotnmonty  286 — 289 
Cases  of  Ferrers  and  Smalley,  286 
CommiUnents  for  assaults  on  members,  286 

No  subpoena  for  the  attendance  of  a  member  in  any  court  permitted,  286 
Members  punished  by  imprisonment,  fine,  reprimand,  and  expulsion, 

286 
Commons  vindicate  themselves  against  contumacious  expressions,  286 
Controverted  elections  originally  decided  in  chancery,  or  by  a  jury,  287 
The  commons  maintain  their  privilege  to  judge  of  the  validity  of  parlia- 
mentary returns,  287 
Member  of  the  Convocation  House,  disqualified  from  being  a  member  of 

the  commons,  287 
The  House  supersede  the  authority  of  the  chancellor,  in  cases  respecting 

the  validity  of  parliamentary  returns,  287,  288 
In  1593,  the  commons  sustain  their  privilege  of  originating  money  bills, 

288 
Elizabeth's  notion  of  the  duty  and  authority  of  parliament,  288,  289 
Prerogative  of  the  crown,  not  to  be  abridged  or  examined  in  parlia- 
ment, 289 
THE  REFORMATION,  289—311 
An  infallible  church  is  a  haven  from  the  seas  of  infidelity  and  doubt,  289 
The  crown  re-invested  with  jurisdiction  in  ecclesiastical  and  spiritual 

affairs  (Stat.  1  Elizabeth,  c.  1),  289 
Supremacy  of  the  queen,  290 
Restrictions  as  to  the  definitions  of  heresies,  290 
None  except  ecclesiastical  or  civil  officers  bound  to  take  the  oath  of 

supremacy,  290 
Act  for  Untformity  of  Common  Prayer  and  Church  Service,  290,  291 
The  government  endeavour  to  unite  the  nation  in  one  faith,  291 
"  No  adoration  intended  to  any  corporal  presence  of  Christ's  natural 

flesh  and  blood,**  omitted  from  the  Rubric,  291 
Book  of  Ordination  not  in  express  terms  named  in  the  Act  of  Unifor- 
mity, 291 
Reformed  clergy  cbmmanded  to  use  the  Common  Prayer,  292 
Speaking  in  derogation  of  the  Book  of  Common  Prayer,  292 
Statute  for  Uniformity  framed  with  ereat  lenity,  292 
Penalties  against  those  who  maintamed  the  authority  of  the  Roman 

See,  292 
Persons  maintaining  the  authori^  of  the  pope  or  Roman  see  subjected 

to  the  penalties  of  preemunire  (Stat  5  Elizabeth,  c.  1),  292 
1%e  InjuncHmUy  292—294 
Injunctions  given  by  Edward  VI.  renewed  with  very  little  variation, 

292 
Manriage  of  the  clergy  allowed  under  certain  restrictions,  292 
The  clergy  to  use  hiSits  according  to  their  degrees  in  the  Uniyersities 

293 

Parishioners  to  attend  church  service,  293 
Kneeling  at  prayers,  293 
Explanation  of  the  oath  of  supremacy,  293 
Altars  and  communion  tables,  293,  294 
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' —  ThankflgivUigs  fb^  blessings  to  t1i«  thwtth  in  th^  s&lhts  departed  tbia 

life,  294 
CimH  (f  Htffh  OmmiMMny  294-^896 
Primitive  reformers  were  far  from  adoptin|^  tbe  prineiple  of  religious 

toloffttiotl^  894 
Ecclesiastical  authority  delegated  by  Henry  VlII.  to  a  ria^gerent,  294 
Under  Elisabeth  It  was  executed  by  commissioners)  894 
Court  of  high  eoMttiission  calculated  to  indulge  f«li^6us  faneour  and 

AnimoBity)  and  accustom  the  people  to  political  siibjedtlon,  894^  296 
Powers  of  the  commissioners.  296 
DspriTations  of  the  <slergy,  v96 

Religious  persecution  discountenanced  by  Burleigh,  890 
Elizabeth  commands  in  ecclesiastical  matters  that  no  man  should  be 

suffered  to  decline  from  the  letter  of  the  law,  896 
Papists  and  puritans  during  their  political  enistencs  have  always  been 

regardless  Of  pure  constitutional  refbnn,  896 
I%s  lUirt^^ng  ArtMety  896—896 
Presented  to  the  convocation  by  Archbishop  Parker,  296 
Altsrations  made  in  the  draft  prepared  by  PaHcer,  896,  897 
In  1671,  the  oontooation  revised  the  articles  of  1662,  and  made  some 

alterations  in  them^  897 
Articles  XIX.,  XX.,  XXXV.,  do  not  Seem  to  be  inelnded  in  Stat. 

18  Elisabeth,  s.  12,  p.  897 
Subscription  by  the  Upper  House  to  the  XXXIX.  ArtideS,  and  their 

publication  by  Bishop  Jewel,  897 
Disputes  as  to  the  authorised  copy  of  the  Articles  sMlsd  by  the  canons 

of  1604,  p.  897 
Elssential  difference  between  the  Forty-two  Articles  under  fidward  VI. 

and  the  thirty-nine  by  Elisabeth,  297,  298 
Enumsmtlon  of  ths  canotaical  and  apoer^^hal  books,  896 
Power  of  the  church  to  decree  rites  and  ceremonies,  898 
The  article  respecting  the  Lord*s  Supper,  298 
Butt  ^  Pope  Pint  r.  releasing  all  subjects  fVom  their  allvgianoe  to 

Bliaabeth,  896,  299 
This  buU  illustrates  the  principles  of  the  Church  of  Rome,  899 
Statements  of  the  Universities  in  1786  and  1789  as  to  the  "  non-depos- 
ing" power  of  the  pope  canvassed,  899 
Perjury  and  fhmd  justified  by  the  Roman  Catholic  ehttfeh,  899,  300 
Decree  of  III.  Laterau  Council,  a.d.  1179,  p.  800 
Extracts  fh>m  Dens'  Theology  as  to  ^'  offlcial  llss,"  and  '*  Sxtirpation  of 

dissent**  (Notes  16,  19,  20),  p.  300 
Declaring  the  queen  a  heretic  made  treason  (Stat.  18  Elizabetli,  c  1), 

300 
Bringing  bulls,  &c.  from  Rome  subjected  the  actors  to  the  penalties  of 

treason  (Stat.  13  Elizabeth,  c.  2),  p.  301 
Gregory  XIII.  recognises  the  principle  of  the  Bull  of  Pius  V.,  301 
Treasonable  designs  of  the  Roman  Catholics  (Stat  83  Elisabeth,  c.  1). 

301,  308 
Penalties  for  non-obsenrance  of  Stat.  1  Elisabeth,  c  2,  p.  302 
Jesuits  defined,  302 
Restrictions  on  Jesuits,  808 
Expulsion  of  Jesuits  from  England,  802,  303 
Felony  to  receive  or  maintain  a  Jesuit,  303 
Object  of  the  Statutes  of  Recusancy,  308,  804 
Obstinately  refusing  to  attend  the  service  of  the  church,  or  impuffning 

the  ecclesiastical  authority  of  the  queen,  (Stat.  36  Elisabeth,  e.  1,)  304 
Popish  recusants  convict,  (Stat  86  Elizabeth,  c.  2),  304 
Distinction  between  ''  Protestant**  and  ^'  Popish**  recusants,  304,  305 
Acts  or  circumstances  which  constituted  a  papist  not  clearly  defined,  306 
Conduct  of  the  Roman  Catholics  justified  exemplary  severity,  305 
Declaration  of  the  sentence  of  Sixtus  Quintus,  306,  806 
None  to  be  monarchs  of  England  but  by  leave  of  the  pope,  806 
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"  OUevie  people'*  promotad  instead  of  the  Bnel«Bi  noMltty,  900  1 

The  eabjeet  abMlired  firom  allegiance  to  the  efown,  300 

The  Church  of  Rome  is  not  the  catholic  or  uniyersal  ehvroh  (Note  24), 


Standard  and  basis  of  the  Church  of  England,  307 

Summary  by  Dr.  Short  of  the  religious  beneficial  efllMtS  Of  tti#  Refor- 
mation, 807 

Good  worics  only  accepted  as  proofs  of  faith,  807 

The  oonmiunion  does  not  exist  in  the  maglo  ylrtiw  of  'pHMtW  offices, 
307,  808 

Personal  responslbilitv  of  the  ifidiTidnal  ohristian,  808 

The  Bible  not  withheld  from  the  hands  of  the  people,  806 

All  persons  taught  to  examine  for  themselves,  808 

Diminutioii  in  the  power  of  the  church,  considefed  *t  a  body  distinct 
from  the  laity,  308 

Property  of  the  church  greatly  de<irea8ed,  808,  809 

The  church  intended  to  promote  the  cause  of  ireligimi,  not  feligion  to 
advance  the  interests  of  the  church,  309 

IdeniUy  t^  the  BnglM  Caihoiio  Ohunh  n&t  deiiro^  under  ihe  Tudors, 
309—311 

lUustnition  of  the  mode  in  whioh  the  Reformation  was  Oflteoted)  809, 310 

That  fleet  commonly  called  <<  Roman  Catholics,"  are  A  Hiefe  body  of  dis- 
senters from  the  English  Catholio  ohureh,  810 

The  Church  of  Rome  of  the  prewnt  day,  cannot  be  identified  with  the 
Churoh  of  England  previous  to  the  Reformation,  810 

Severity  cxerciseid  against  the  Roman  Catholics  on  account  of  their 
treasonable  efforts  to  subvert  tlte  English  Catholic  church,  811 

In  Ireland  the  only  representative,  by  episcopal  succeision,  Of  the  church 
whieh  Si*  Patriok  founded  there^  is  the  Mformed  Cl^tholie  thureh  at 
this  day  established  there  (Note  28),  310 

For  the  first  fifteen  years  of  Elizabeth's  feign,  almost  the  entire  body  of 
them  who  adhered  to  the  Roman  dootrlne  conformed  to  our  Worship, 
and  coDamunicated  in  our  churohes  (Note  29),  811 

The  schism  which  interrupts  the  communion  betwflen  the  Chnrches  of 
^Rome  and  England,  is  wholly  the  work  of  tiie  former,  whose  schis- 
matical  conduct  has  even  brought  into  question  her  elaim  to  the 
appellation  of  Catholio  church,  811 

Stuabt,  Uousi  OP,  318^487 

Jamh  I.,  RsiON  OP,  312—366 

Title  of  James  L  to  the  Crown,  312 — 316 

Disrates  under  the  Stuarts  were  for  the  establishment  of  A  political  con- 
stitution, 312 

Under  the  Tudors  the  laws  had  been  superseded  from  religions  dissen- 
sions, and  for  the  depression  of  the  nobility,  813 

To  the  democratic  puritans  the  regeneration  of  British  freedom  may  in 
some  measure  be  ascribed,  818 

Puritanism  defined  (Note  1),  818 

Liberty  preserved  by  preserving  the  independeney  of  pArliameni,  313 

Parliamentary  recognition  of  the  hereditary  right  of  James  to  the 
crown,  314 

No  authority  for  anv  person  ohkiming  an  abstntct  h«reditaa;y  fight  to  the 
crown  of  England,  814 

Henry  VII.  hM  no  hereditary  right  to  tiie  (Mrown.  814 

Neither  Henry  YIII.  nor  Edward  VI.  laid  suen  stress  ofi  hereditary 
right  as  was  done  by  James  I.,  814,  318 

Power  of  parliament  to  limit  or  bind  the  descent  and  Inheritance  of  the 
crown,  315 

House  of  Stuart  not  legitimate  sovereigns,  816 

Title  of  the  Stuarts  concisely  stated,  316 

Improper  Influence  exeteUed  over  the  Borough  InttitUtionef  816—320 

The  number  of  persons  who  composed  the  Houses  of  Lords  and  Com- 
mons (Note  1),  316 
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*  •  Royal  proclAmation  respecting  the  choice  of  knights  and  buigeMeSy  316 

Supposition  that  '*  undertakers'*  had  engaged  to  secure  a  ooort  majo- 
rity, 316 
*^  Citizens"  and  "  burgesses  '*  were  the  inhabitant  hooseholderB,  317 
Cirencester  case,  317 
Chippenham  case,  317 

Charter  of  the  crown  cannot  alter  the  electiye  firanchiae,  3I7>  318 
Winchelsea  ease,  318 

Bye-laws  cannot  alter  the  right  of  election,  318 
No  piescriptive  custom  for  returning  members  of  parliament,  318 
Borough  rights  and  corporate  rights  distinct,  318 
The  crown  cannot  divest  a  person  of  a  public  right,  318 
Responsible  resiancy  gave  a  right  to  exercise  the  electiye  franchise,  318 
Legal  decisions  as  to  &e  qualifications  of  a  burgesss,  319 
To  be  a  "  citizen,*'  inhabitancy  requisite,  319 
A  "  citizen  **  must  pay  "  scot "  and  "  lot,"  319 
Case  of  Sacheverel,  319 
Otes*  case,  319,  320 

A  citizen  must  be  an  inhabitant  householder,  320 
A  colourable  residence,  not  sufficient  for  citizenship,  390 
'*  Responsible  resiancy  **  confers  at  the  present  moment  a  oonstitational 

right  to  the  parliamentary  and  municipal  franchises,  320 
Prerogative  qfihe  Crown,  321—326 
Principles  of  absolute  monarchy  diaseminated,  321 
Tyrannical  acts  of  the  House  of  Fudor  applied  to  ordinary  government, 

321 
Clergy  contend  that  ^iritual  and  temporal  jurisdiction  is  vested  in  the 

crown,  321 
Judges  deny  that  anything  but  a  statute  can  divert  the  course  of  jostioe, 

321 
CoweWt  Law  DtcHenary,  322 
Absolute  power  of  the  king,  322 
The  king  above  parliament,  322 
A  king  in  abstractd  et  in  concretd,  322 
Folly  of  James  upon  the  subject  of  prerogative,  illustrated  |)y  a  royal 

speech  to  parliament,  322 
AtUhorit^  qf  the  Sovereign  to  ieeue  OommisMUnu  and  Proelamationiy  823 
The  Idng  cannot  by  his  proclamation  create  an  offence,  323 
Right  of  the  subject  not  to  be  governed,  except  by  the  common  and 

statute  law,  323,  324 
Protest  of  the  commons  against  undefined  principles  of  government,  324 
The  issue  of  illegal  commissions,  324 

General  apprehensions  respecting  the  increase  of  proclamations,  325 
Policy  of  issuing  proclamations  justified  by  James,  325 
Assumed  distinctions  between  laws  and  procbunations,  325 
Taxet  cannot  be  levied  toithotU  consent  (^Parliament,  325—330 
Increased  influence  of  the  opposition  in  parliament,  325,  326 
Refusal  of  supplies,  326 

Grants  for  monopolies  called  in  and  annulled  by  James,  326 
Statute  Confirmatio  Chartarum,  326 
Grant  of  tonnage  and  poundage,  326 
Fixing  of  new  rates  upon  mercluuidise,  326,  327 
The  principles  which  induced  the  crown  to  increase  the  amount  of 

poundage,  327 
The  information  against  Bates,  327 
Corrupt  decisions  cf  the  judges,  327,  328 
Book  of  rates  under  the  great  seal,  328 
Freedom  of  speech  claimed  by  the  commons,  and  that  taxes  cannot  !>• 

levied  without  consent  of  parliament,  328,  329 
Protest  against  taxation  by  the  crown,  329 
Bill  taking  away  impositions,  rejected  by  the  lords,  329 
"  Loans  '*  refused  to  the  crown,  329 
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BmkB  of  htmoon,  330  - 

Privtiege  qfParliameni,  330—353 

The  commons,  in  1614,  alarmed  on  account  of  the  ramour  respecting 
''  undertaken,"  330 

111  temper  of  the  commons,  330 

Committal  of  members,  330,  331 

Pariiamentarjf  JSleetive  Franehiae,  331 

The  chancellor  issues  an  election  writ  in  compliance  with  the  royal  pro- 
clamation, 331 

Bemonstrance  by  the  commons,  331 

The  king,  as  an  absolute  sovereign,  commands  the  conmions  to  have  a 
conference  with  the  judges,  331,  332 

Con8equenoe«  of  the  power  assumed  by  the  chancellor,  332 

Parliamentary  eonunittee  appointed  to  confer  with  the  judses,  332 

'*  A  Form  of  Apology  and  Satisfaction  to  be  delivered  to  his  Majesty,*' 
332,333 

EneroachmentB  made  on  the  privileges  of  the  commons  by  Elizabeth, 
333 

Goodwin*8  election  and  Shirley*s  arrest,  333 

The  king  not  acknowledged  as  an  absolute  sovereign,  333,  334 

Privilege  of  members  from  arrest  for  debt,  334 

Case  of  Sir  Thomas  Shiriey,  334 

Powtn  qf  Oommiiment  by  the  Haute  qf  CammofUy  334 — 346 

House  of  Commons  a  court  of  judicature,  having  a  power  of  judicature, 
334 

Powera  of  commitment  by  the  commons,  are  those  which  belong  to  all 
courts  of  judicature,  334 

When  the  conmions  adjudge  anything  to  be  a  contempt,  their  adjudica- 
tion is  a  conviction,  335 

Courts  of  common  law,  judges  of  privileges  of  parliament  incidentally, 
335 

Powers  of  the  conm&ons  to  commit  recognised  by  the  legislature,  335,  336 

Recital  of  Stat  1  James  I.  &  13,  p.  336 

Writ  of  execution  may  issue  when  privilege  of  parliament  cesses,  336 

No  person  to  be  prosecuted  for  releasing  one,  having  privilege  of  parlia- 
ment, 336 

Statute  not  to  diminish  any  punishment  to  be  hereafter  inflicted  by  par- 
liament, 336,  337 

Parliamentary  recognition  of  the  right  of  the  conmions  to  inflict  punish- 
ment, 337 

The  commons  poaseas  the  authority  of  summoning  any  commoner  before 
them,  337 

Resolution  of  the  commons  to  punish  breaches  of  privilege  by  imprison- 
ment, 337 

Cases  in  which  the  commons  have  vindicated  their  rights  of  privilege, 
337,338 

Hode  in  which  the  commons  have  enforced  their  rights  of  privilege,  338 

Cases  where  the  execution  of  the  orders  of  the  House  has  been 
obstructed,  338,  339 

Privileges  of  the  commons  undisputed,  339,  340 

Grounds  upon  which  the  ceurts  of  common  law  have  refused  their  inter- 
position in  cases  of  parliamentary  privilege,  340 

Supposed  ignorance  of  the  common-law  judges  respecting  the  law  of 
parliament  (Queen  v.  Paiy),  340 

Thoipe*B  case,  31  &  32  Henry  VI^,  340 

Judges  ought  not  to  give  any  opinion  of  a  matter  of  parliament,  340 

niostration  of  the  restricted  powers  of  the  common-law  courts  in  ques- 
tions of  privilege  {Jap  v.  Topham),  341 

House  of  Commons  is  a  court  of  superior  authority  to  that  of  the  King's 
Bench,  341 

When  the  commons  decree  anything  to  be  a  contempt^  the  courts  of 
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'  common  law  are  bomid  to  give  credence  to  that  detennination  (Q^een 

V.  Paly),  341,  342 

Courts  of  conmion  law  eannot  judge  of  priyilege,  because  It  is  de- 
cided by  the  law  of  parliament,  342 

Eyery  supreme  court  possesses  an  absolute  power  of  judging  of  its  own 
contempts  (Rex  v.  Murray),  343,  843 

Courts  of  law  cannot  judge  of  psrliamentary  contempt,  eren  where  the 
cause  is  stated,  343 

No  appeal  from  any  supreme  court  in  cases  of  contempt  (Brau  Crothy*9 
ease),  343 

Powers  of  the  commons  to  commit  for  contempt  summed  up  by  Lord 
EUenborough,  343,  344 

The  subject  has  an  inherent  right  of  enjoying  whatever  libertiea  the 
laws  have  defined,  and  of  resisting  any  restrictions  which  are  not  so 
authorized,  844 

The  conunon  and  statute  law  have  defined  the  place  of  jurisdiction, 
where  any  question  affecting  ^e  property  or  liberty  of  the  subject  is 
to  be  determined,  344 

Anomaly  in  the  constitution,  that  the  commons  should  possess  the  privi- 
lege of  contempt,  346 

Arbitrary  process  against  the  aoeused,  in  cases  of  privilege,  346 

Exemplifications  of  constitutional  liberty,  as  administei^  by  the  com- 
mons, 346 

Undefined  powers  should  never  be  entrusted  to  a  popular  assembly, 
because  there  is  no  individual  responsibility,  345 

Paienti  tfMonopofy,  and  Pariiamentary  Imp$aoh$iteni,  346 

Patents  granted  to  Sir  Giles  Mompesson  and  Sir  Francis  Hiohel,  346 

Punishment  of  Michel,  346 

Conunons  decide  they  have  no  judicial  powers  in  a  ease  of  general  griev- 
ance, 346,  347 

Punishment  of  Mompesson,  347 

Michel,  Bennet,  Field,  and  Bacon,  impeaohed,  347 

First  case  of  impeachment  by  the  commons,  347 

Case  of  Floyd.  Mischiefs  from  the  uncontrollable  privileges  of  parlia- 
ment, 847,  348 

Judicial  powers  of  parliament  belong  to  the  lords,  348 

Sentence  upon  Floyd,  for  uttering  a  few  contemptible  expressions,  348 

Conmions*  right  to  impeach  the  mimsters  of  the  crown,  reeosnised,  349 

Monopolies  condemned  as  contrary  to  law  (Stat.  21  James  I.  e.  3),  349 

The  Commons  claim  a  right  to  interfere  in  Mattert  qf  Chvomment,  349 

Original  right  of  the  House  of  Commons  to  examine  secrets  of  state, 
denied,  349,  360 

Defence  of  the  Palatinate,  360 

War  against  Spain,  360 

Commons  rebuked  by  the  king,  860 

James  claims  a  right  to  pumsh  any  misdemeanor  in  parliament,  360, 
361 

Commons  re-Insist  upon  a  constitutional  right  to  investigate  all  state 
affairs,  361 

Answer  of  the  king,  in  which  parliamentary  privilege  is  treated  as  pre- 
carious, 361 

Protestation  of  the  commons  against  the  assumed  rights  of  the  crown. 
851,  862 

The  liberties  and  jurisdictions  of  parliament,  are  the  ancient  inheritance 
of  the  subjects  of  England,  362 

Protestation  of  the  commons  torn  iVom  their  journals,  and  punishment 
of  the  members,  362 

Progress  of  liberty,  and  rising  importance  of  the  commons,  862,  353 

The  king  solicits  the  advice  of  parliament  respecting  his  son's  marriage, 
363 

Supplies  voted,  but  given  to  a  committee  of  the  house,  353 

Matters  of  state  referred  to  tiie  commons,  363 
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THE  REFORMATION,  358—866  ±Mun. 

Policy  of  Elizabeth  towards  Roman  Catholics  and  Puritans,  was,  that 

conscience  is  not  to  be  restrained,  but  won  by  truth  and  time,  353 
Disappointment  of  the  Roman  Catholics  as  to  the  conduct  of  James  L, 

353,354 
Jesuits,  priests,  and  other  seminarists  ordered  to  quit  the  kingdom,  354 
All  laws  against  Jesuits,  &&,  to  be  carried  into  execution  (Stat.  1  James 

I.  c  4),  354 
Oriffinfifihe  Pvritenf,  854—862 

En^gration  of  the  Anglican  deigy  to  Germany  and  Switzerland,  355 
Diasentions  among  the  exiles,  855 
Insuperable  difficulties  against  reconciling  the  '^oonfonnists**  and  ^^non- 

conformists,*'  355 
Disputed  points  between  the  Anglican  church  and  the  Puritans,  355 
Privilege  of  removing  church  corruptions  vested  in  the  crown,  objected 

to  by  the  Puritans,  355 
The  rule  of  church  discipline,  as  derived  from  Scripture  and  decisions 

of  the  primitive  iathers,  objected  to  by  the  Puritans,  356 
Church  of  Rome  a  true  church,  though  corrupt,  not  admitted  by  the 

Puritans,  356 
Perfect  form  of  ecclesiastical  government,  as  established  during  the  first 

four  or  five  centuries,  opposed  by  the  Puritans,  856, 857 
Interference  of  the  civil  magistrate,  repudiated  by  the  dissenters,  in 

those  things  which  are  neither  commanded  nor  forbidden  by  Scrip- 
ture, 357 
Elizabeth  perceived  that  the  principles  of  the  Puritans  were  hostile  to 

monarchy.  357,  358 
The  separation  of  the  Puritans  from  the  Anglican  church  commenced 

with  the  Act  of  Uniformity,  358 
The  reason  and  moderation  with  which  the  English  CathoUo  church 

released  herself  from  the  shackles  of  Romish  superstition,  858 
Presbyterians,  Independents,  and  Baptists  defined  (Note  6),  858 
Abhorrence  of  Puritans  fh>m  the  conjuring  garments  of  popery,  359 
As  the  Puritans  increased  in  numbenf,  so  did  their  principles  approxi- 
mate the  nearer  to  treason  and  folly,  859 
Policy  of  Calvin,  359 

Calvinistic  discipline  most  morose  and  inquiritorial,  859,  860 
Discipline  of  Calvin  proposed,  which,  if  once  planted,  there  were  to  be 

neither  beggars  nor  vagabonds  in  the  land,  360 
Separation  ofthe  Puritans  from  the  members  of  the  English  Catholic 

church,  360,  361 
Illustrations  of  charity  by  the  "  puritanical  elect,'*  861 
Progress  of  Puritanical  treason,  under  the  semblance  of  religion,  861,  862 
The  Puritans,  presuming  that  heaven  was  theirs  by  sure  inheritance^ 

conceive  the  earth  to  he  theirs  by  the  same  title,  862 
Puritans,  like  all  factious  minorities,  make  amends  by  activity  for  their 

want  of  numbers,  862 
Conference  at  Hampton  Court,  862 
New  Code  <^  Canons,  which  form  the  basis  of  the  ecclesiaBtical  law,  362, 

363 
Canons  of  1604  not  binding  on  the  laity,  863 
Canons  under  Stat.  25  Henry  VIII.  c.  19,  are  a  part  of  the  law  of  the 

land,  363 
A  review  of  the  canons  obviously  requisite,  868 
AUeraiiona  in  the  Liturgy,  ^c,  363 
Foundation  of  schools,  364 

Marriage  of  the  clergy  permitted  (Stat.  1  James  I.  c  25),  864 
Ecclesiastical  revenues  secured  by  Stat.  1  James  I.  c.  8,  p.  864 
FariotM  Venione  (if  the  Bible,  864 

Publication  of  an  authorized  translation  of  the  Bible,  865 
Dates  of  the  various  translations  of  the  Bible  (Note  27),  865 
The  best  tnuulation  of  the  origioAl  Hebrew  and  Greek  Seriptue8>  865 
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'  Difloordaot  copies  of  the  Latin  Valgate,  365,  366 

The  English  Catholic  church  the  only  firm  basLs  of  our  monarchical 

government,  366 
CHARLn  I.— Htmfo  Dx  LOLUB 
RxiON  OP,  366 — 413 

Characters  of  the  king  and  commons,  316 

The  king's  manners  not  good;  he  spoke  and  hehaved  to  ladies  with  inde- 
cency in  public,  (Note  2,)  367 
Nation  divided  into  two  parties,  of  courtiers  and  oppositionists,  366 
Character  of  Charles  I.,  367,  378,  403 
Unconstitutional  proceedings  of  the  commons,  367 
He  who  makes  the  most  extensive  professions,  is  falsely  conceived  by 

the  unreflecting  portion  of  mankind  to  be  their  best  friend,  (Note  4), 

367,  807,  808 
Constitution  destroyed  by  a  faction,  who  despised  equity,  law,  and 

justice,  367 
Opinion  of  Mrs.  Hutchinson  respecting  the  state  of  parties,  in  1647, 

(Note  3,)  367 
Proeeedingt  cf  the  Mrti  Parliameniy  368,  369 
Bad  feeling  of  the  commons  towaids  the  king,  368 
Issue  of  privy  sesls,  369 
The  ParliamerU  qf  1626,  pp.  369—372 
Members  of  the  opposition  nominated  as  sheriffs,  369 
Policy  of  the  preceding  parliament  pursued,  369 
Impeachment  of  Buckinghsm,  369,  370 
Insults  offered  to  the  commons  by  the  king,  370 
Imprisonment  of  members,  370 
Resolutions  of  the  lords  on  their  personal  freedom  from  imprisonment, 

370,  371 
The  commons  threatened  by  the  king,  that  he  should  be  obliged  to  try 

"new  councils,"  371,  372 
Measures  of  the  court  justified  parliamentary  opposition,  372 
Tyrannical  conduct  of  the  commons,  372 
Impolicy  of  dissolving  parliament,  372 
rOegai  TtueaiUm,  373—376 
Despotic  policy  of  the  king,  373 
Composition  with  the  Roman  Catholics,  373 
Exaction  of  loans  and  benevolences,  373 
"  Act  of  Council**  ordering  a  general  loan,  373 
Injunctions  issued  to  the  commissioners,  373,  374 
Doctrine  of  passive  obedience,  374 
National  reluctance  from  arbitrary  taxation,  374 
Suspension  of  the  writ  of  habeas  corpus,  374 
The  judicial  bench  tampered  with  by  the  executive,  374,  375 
Parliament  of  1628,  pp.  375—379 
The  court  in  a  minority,  375 

Indiscreet  language  of  the  king  to  the  commons,  375 
The  conmions  bound  to  watch  the  measures  of  the  executive,  376 
Acts  of  power  may  casually  be  exercised,  and  yet  liberty  exist,  376 
Complaint  of  grievances,  376,  377 
Petition  of  Right  (Stat.  3  Charles  I.  c.  1),  377,  524 
Hypocritical  and  despotic  character  of  Charles  illustrated,  377,  378 
Reliance  could  not  be  placed  on  the  honour  of  the  king,  378 
Remonstrance  of  the  commons,  as  to  the  violations  of  the  constitution 

378 
Prerogative  of  parliament,  379 
The  Parliament  qf  1629,  p.  379 

Officers  of  the  customs,  &c,  summoned  before  the  house,  379 
Levies  of  tonnage  and  poundage  declared  by  tiie  commons  to  be  illegal,  379 
Declaration  qf  the  King  to  govern  without  Parliaments,  and  other  Un^ 

constitutional  Proceedings,  380—382 
Detenninfttioa  of  Charles  to  govern  the  country  without  parliammts,  Sao 
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Committal  of  the  members  of  the  oppositioD,  380  1 

Despotic  measures  of  the  kiog,  and  pervenion  of  justice,  380,  381 

UnconstitiLtiomd  taxation,  381 

Composition  with  recusants,  381,  382 

Grant  of  monopolies,  382 

Proclamations  interfering  with  the  rights  of  persons  and  property,  382 

Cktwi  qf  Star  Chamber,  382—385 

No  person  should  be  deprived  of  his  honour  or  property,  until  after  an 
impartial  investigation,  382,  383 

Court  of  Star  Chamber  encroaches  on  the  jurisdiction  of  the  other 
courts,  383 

Its  mode  of  process,  383 

Criminal  jurisdiction  exercised  with  severity  and  iniquity,  383,  384 

Case  of  Piynne,  384 

Case  of  Leighton,  384 

Fines  imposed  by  the  Star  Chamber,  384 

Cases  of  the  Bishop  of  Lincoln  and  Osbaldiston,  384,  386     - 

City  of  London  fined  70,000/.,  the  king  having  solicited  the  judges  to 
give  an  award  in  his  iavour,  385 

Itkffol  Taxaiim—Case  qf  Hmnpdev^  385—388 

Payment  of  ship-money  enforced  by  distress,  385 

Bxtn^ndicial  opinion  of  the  judges  on  the  absolute  nature  of  the  pre- 
rogative, 385,  386 

Ill^J  taxation  reststed  by  Chambers,  386 

Quotion  for  judicial  determination  in  the  case  of  Hampden,  386 

Belianoe  placed  on  the  intrinsic  authori^  of  the  crown,  386,  387 

Judgments  of  Mr.  Justice  Vernon  and  Chief  Justice  Finch,  387 

Beawms  of  state  supported  as  elements  of  law,  by  the  judicial  bench,  387 

National  indication  excited  at  the  conduct  of  the  judges,  388 

Invasions  on  liberty  had  become  as  avowed  as  they  were  profligate,  388 

The  First  Parliament  in  1640,  pp.  388—390 

Causes  which  induced  the  summons  of  a  parliament,  388 

Redress  of  national  grievances,  388 

Innovations  in  religion,  388,  389 

Invasions  of  private  property,  389 

Breaches  of  the  privilege  of  parliament,  389 

The  crown  offers  to  abolish  ship-money,  389 

Members  of  the  commons  committed,  389 

Charles  issues  an  explanatory  declaration  of  his  conduct,  389, 390 
ACTS  OF  CONVOCATION,  390 

Enactment  of  canons,  390 

No  person  who  had  conscientiously  entered  into  the  ministry  could 
object  to  the  et  cetera  oath,  390 

Men^rs  of  the  convocation  insulted,  390 

Invasion  by  the  Scots,  and  the  Council  at  York,  391 

Illegal  expedients  for  pecuniary  resources^  391 

The  king  advised  to  summon  a  parliament,  391 

The  Long  Parliament,  391 — il3 

Existence  of  grievances  which  needed  redress,  391,  392 

Republics  have  ever  been  raised  on  the  ruins  of  monarchy,  under  pro- 
fessions of  extreme  loyalty,  392 

Character  of  the  commons,  as  described  by  Mr.  Denzil  Hollisi,  392 

The  best  principles  for  the  destruction  of  monarchy,  392 

Impeachment  of  Strafford,  392,  393 

Triennial  Bill  (Stat.  16  Charles  I.  c  1),  393 

Beneficial  laws  and  redress  of  grievances,  393,  394 

Declaration  relative  to  impressment,  394 

Improper  interference  of  the  king  in  parliamentary  debates,  394 

Punishment  of  judicial  and  ministeriid  officers,  394 

Ecclesiastical  canons  to  be  confirmed  by  parliament,  394 

The  commons  rendered  incapable  of  dissolution,  unless  with  their  own 
consent,  305 
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*  Insincerity  of  the  orown,  395 

Modes  in  which  factious  minorities  attain  their  objects,  806,  396 
RELIGIOUS  CANT  OF  THE  COMMONS,  396,  524 
Treatment  of  the  episcopal  clergy,  896 
Court  of  ecclesiastical  inquisition,  396,  397 
The  Sabbatarian  controversy,  397 

DesignaUons  of  '*  Sabbath,"  "  Sunday,"  and  "  Lord's  Day,'*  397 
Commencement  and  duration  of  Sunday,  397 
Observance  of  Sunday,  397 
Amusements  reprobated,  397 
Recreations  permitted  and  exercised,  397 
Intolerance  of  religious  sectaries,  397}  398 
The  Book  of  Sports,  398  - 
Schisms  among  the  clergy,  398 

Principles  of  the  Anglican  church,  leUitive  to  the  institution  of  Sun- 
day, 398 
Persecution  of  the  Roman  Catholics,  398 
Popular  efforts  to  arrive  at  the  highest  pitch  of  saintship  and  perfection, 

399 
'^  Independents"  reject  all  eecesiastical  establishments,  899 
^^  Presbyterians"  reject  the  authority  of  prelates,  399 
Doctrines  of  the  dissenters  arrive  at  the  height  of  extAvaganoe  and 

fanaticism,  400 
Dissenters  coincided  in  the  persecution  of  papacy,  400 
Political  systems  of  dissenters  kept  pace  with  their  religious  systems,  400 
Impeaehment  tf  Strafford,  400,  401 
Disgraceful  examination  of  privy  councillors,  401 
Bill  of  attainder  against  Strafford,  401 

Argument  of  the  solicitor-general  in  support  of  Strafford's  attainder,  401 
Intimidation  of  the  lords,  401,  402 

A  faction  is  contemptible  when  opposed  with  vigour,  but  becomes  for- 
midable if  not  fearlessly  resisted,  402 
Intimidation  of  the  king  by  the  commons,  402,  403 
Execution  of  Strafford,  403 

Illustration  of  the  selfish  character  of  Charles  I.,  403 
Attempts  by  the  commons  to  assume  the  executive  power,  403,  525 
Offensive  and  defensive  preparations  by  the  commons,  403 
The  remonstrance  intitled  an  "  Appeal  to  the  People,"  403,  404 
Persecution  of  the  bishops,  404 

Anxiety  of  the  commons  to  destroy  the  House  of  Lords,  404 
Exemplifications  of  ''  Privilege  of  Parliament,"  as  entertained  by  the 

commons,  404,  405 
Seditious  Petitions  to  Parliament,  405 
From  the  city  apprentices,  porters,  and  beggars,  405 
Pitiable  situation  of  several  thousands  of  females,  405 
Modes  in  which  Pym  acquired  his  political  power,  405,  406 
Petitions  favourable  to  church  and  monarchy  rejected,  406 
Reports  of  insurrections,  invasions,  and  conspiracies,  406 
The  rank  and  intelligence  of  the  country  intimidated,  406,  407 
IMPEACHMENT  OF  THE  BISHOPS,  407 
The  bishops  would  not  condescend  to  blow  the  trumpet  of  rebellion,  407 
Indulgence  for  tender  consciences,  407 
Heresies  punishable  with  death,  407 
Improper  treatment  of  the  Anglican  dercy,  407 
*'  Benefits "  which  arose  from  the  abolition  of  episcopal  jurisdiction, 

408,  409 
No  sentiment,  save  that  of  the  '*  meanest  of  the  mean,"  ever  found 

refuge  in  the  breasts  of  puritanical  minsters,  408 
Puritanical  Christian  charity,  409 
Under  the  Puritans,  controversy  and  intrigue  usurped  the  place  of  pure 

religion,  409 
Treawnable  Acts  qf  the  Commons,  410,  525 
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Pofifieesion  of  the  sword  Bought  after  by  the  commonfly  410  

Penecution  of  the  king,  410 

Command  of  the  army  aMomed  by  the  eommoDB,  410 

Propofiitiona  tendered  to  the  kine  at  York,  410,  411 

The  crown  bound  to  aaaent  to  aU  bills  offered  by  parliament,  411 

Charles  I.,  from  having  no  party  in  the  nation,  by  his  oonoeaaions  to 
parliament,  acquired  a  powerftu  party,  411 

Hotires  by  which  the  royalists  were  actuated,  411 

Declaration  of  the  king  to  the  peers  in  1642,  p.  412 

The  rank,  intelligence,  and  property  of  the  country,  rallied  round  the 
crown,  412 

Xon-attendanoe  of  the  members  of  the  Houses  of  Lords  and  Commons, 
412 

lUostiaiions  of  eivil  liberty,  when  administered  by  the  "  deyoted  friends 
of  the  people,**  413 

Charlb  II. — vide  Ds  Lolms 

Bkign  op,  413--4d9,  525—527 

Misfortunes  of  Anarchy y  413 

Whoever  has  power,  abuses  it,  413 

Popular  leaders  actuated  by  ambition,  413 

The  people  are  always  the  sufferers  by  revolutions  in  government, 
(Notes  2,  3,  4,)  414,  415 

Republican  liberty  associated  with  uncomprominng  tyranny,  (Note  5,) 
415 

Sale  of  Biitirii  citizens  for  slavery,  (Notes  6,  8,  9,  10,)  416 

Restoration  of  monarchy  hailed  as  a  nationid  blessing,  417>  535,  526 

Lenient  Proceedings  at  the  Beitoration,  418 

Distinction  between  moral  and  party  justice,  418 

Doctrine  of  hereditary  right,  418,  419 

Act  of  Indemnity^  419 

Termination  of  existing  controversies,  418,  419 

Parliament  influenced  by  considerations  of  friendship  or  revenge,  419 

Provisions  in  the  statute  of  attainder,  (Note  7^)  420 

Execution  of  the  regicides,  420 

Administratum  qf  Justice  not  essentially  changed  under  the  rebels,  420 

Cfrant  qfHoyal  Revenues y  420 

Committee  appointed  to  settle  a  revenue  for  the  crown,  420 

Revenues  of  Charles  I.  &  II.,  421 

Partial  relief  from  feudal  tenures,  421,  526 

Parliamentary  revenue  conferred  on  the  crown,  421 

StaL  12  Charles  II.  c.  24,  did  not  extend  to  inferior  tenures,  421 

Politicians  seldom  actuated  but  by  selfish  ambition,  421 

One  moiety  of  the  excise  voted  to  the  king  in  perpetuity,  as  a  commuta- 
tion for  the  feudal  tenures,  422 

Disbanding  the  Army,  422 

Declaration  from  Breda,  422 

Origin  of  the  regular  standing  army,  422 

7%iles  to  Property,  423 

Declaration  from  Breda,  423 

Unfortunate  situation  of  the  royalists  in  respect  of  their  properties,  423 

Disputes  respecting  crown  lands,  &c«,  423 

The  Parliament  0/I66I,  p.  423 

Dissolution  of  the  convention  parliament,  423,  424 

Impolitic  measures  of  parliament,  424 

The  negative  voice,  and  the  command  of  the  army.  Inherent  rights  in 
the  crown,  424 

Severe  restrictions  on  the  press,  424 

Restoration  of  the  bishops,  424,  425 

Punishment  nfthe  Regieides,  425 

Regicides  who  had  surrendered  themselves  under  the  royal  proclama- 
tion, 426 

Duty  of  allegiance  to  the  existing  government,  425 
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— —  Execution  of  Vano,  aiid  punUhment  oi  Lambert,  426 

Justification  by  Vane  of  his  conduct,  426 

Charles  II.  declared  by  the  judges  to  have  been  a  king  de  facto  from 
the  death  of  his  fatlier,  426 

Punishment  of  death  executed  upon  Vane,  427 

Imprisonment  of  Lambert,  427 

Law,  justice,  or  sense  of  honour,  are  practically  held  by  popular  aasem- 
blies  in  utter  scorn,  427 

T%e  Corporation  Act,  427 

Enactments  contained  in  Stat  13  Charles  II.  c  1.,  Sesfl.  2,  p.  427 

Objects  of  the  Corporation  Act,  427 

Alterations  effected  in  the  municipal  insiitutionB,«427 

The  Triennial  Act,  428,  626 

Unconstitutional  address  of  the  king  to  parliament,  in  1664,  p.  428 

Repeal  of  the  Triennial  Act,  428 
REFORMATION,  ECCLESIASTICAL 

Religiout  Diitentions,  429 

Christianity  defined,  429 

Evil  effects  of  bigotiy  when  aasociated  with  polities^  429 

Last  exhortation  of  Uharles  I.  to  his  son,  respecting  the  English  Catholic 
church,  429 

The  Anglican  church  is  between  superstitious  tyranny,  and  the  mean- 
ness (?  fantastic  anarchy,  429 

The  nation  divided  into  three  religious  parties,  430 

Liberty  of  conscience  promised  by  Charles  II.  from  Breda^  430 

Restoration  of  ridhts  to  the  ministers  of  the  Anglican  church,  430 

Proposals  of  the  Protestant  Dissenters,  urging  a  general  religious  union, 
431 

Four  preliminary  requests,  431 

Archbishop  Usher's  system  of  episcopal  government,  to  be  the  ground- 
work of  accommodation,  431 

Parochial  synod,  431 

National  synod,  432 

Abolition  of  religious  ceremonies,  432 

General  settlement  of  religious  concerns,  432 

Answer  of  the  Anglican  bishops,  432 

Declaration  of  indulgence,  432,  433 

Dissatisfaction  of  the  Presbyterians,  433 

Religious  assembly  at  the  Savoy,  433 

The  convocation  of  1661,  pp.  433,  434 

Original  powers  and  duties  of  the  convocation,  434 

Alterations  made  in  the  Common  Pra$^,  434 

Authorized  version  of  the  Bible  adopted,  434 

Morning  prayer,  434 

Occasional  prayers,  434 

New  collects,  and  **  church**  substituted  for  ^^  congregation,*'  435 

Exhortations  in  the  communion  service,  436 

Baptism,  and  prayers  to  be  used  at  sea,  436 

Visitation  of  the  sick,  436 

Churching  of  women,  436 

Forms  of  prayer  ordered  by  proclamation,  436 

No  national  church  can  exist  unless  its  ministers  be  zealous  advocates 
of  the  details  of  its  tervices,  436 

Act  of  Uniformity,  (13  &  14  Charles  II.  c.  4,)  436 

Objections  to  the  declaration  in  the  Act  of  Uniformity,  436 

Dissenters  cannot  be  recovered  or  reconciled  by  partiiU  concessions,  437 

Charles  II.  desirous  of  removing  Roman  Catliolic  disabilities,  437 

Fines  and  forfeitures  for  recusancy  sought  to  be  released,  437|  438 

Presbyterians,  Independents,  and  Roman  Catholics  persecute  the  king 
for  religious  toleration,  438 

Dispensation  from  the    statutes  of  non-conformity  to  the    Angljcun 
church,  438 
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The  lords  and  commoiiB  justly  suspect  the  king  of  ireacliepy  to  the   -— 

English  Catholic  church,  438,  439 
Roman  Catholic  priests  ordered  to  quit  the  kingdom,  439 
Cowceniiele  Act,  for  the  purpose  of  suppressing  seditious  conventicles 

(Stat.  16  Charles  II.  c.  4),  439,  440 
The  Five  Mile  Act  (Stat.  17  Charles  II,  c.  2),  440 
Impolicy  of  the  statute,  440 
Banishment  of  Clarendon,  440,  441 
An  address  voted  Uuit  the  laws  against  non-oonfonnists  and  papists 

should  be  put  in  execution,  441 
The  CmnfenHde  Act  (22  Charles  II.  c  I),  441 
Improper  punishment  of  the  non-conformists,  441 
Sui^nsion  of  penal  laws  in  matters  ecclesiastical,  441,  442 
Dispensing  powers  of  the  king  questioned  by  parliament,  442 
Answer  of  the  king,  442,  443 
The  eommons  vote  the  answer  insufficient,  443 
Teat  Act  (Stat  25  Charles  II.  c.  2),  443 

Officers  of  the  army  required  to  ta^e  the  oaths  of  allegiance  and  supre- 
macy, 443,  444 
Resolutions  of  the  commons,  that  no  person  shall  be  capable  for  military 

or  civil  offices  without  taking  the  oaths  of  allegiance  and  supremacy, 

444 
Effects  of  the  Test  Act,  444 

Retirement  of  the  duke  of  York  from  public  affairs,  444 
Popish  plot,  445 
Roman  Catiiotic  peers  made  to  retire  from  parliament  (Stat.  30  Charles 

II.  Stat  2),  446 
B31  of  exduaion  against  the  duke  of  York  rejected  by  the  lords,  445 
The  constitution  is  a  conditional  contract  between  the  prince  and  the 

people,  446 
Original  JurietHctian  in  Civil  Causes  claimed  by  the  House  of  Lords,  446 
Case  of  Skmner,  446 
The  lords  have  exercised  an  original  jurisdiction  in  civil  canses  and 

criminal  offences,  447 
Case  of  Shirley,  447 

Privilege  of  the  commons  as  to  the  selection  of  their  speaker,  447>  448 
ImpeaSiment  qf  Danby,  448 
Articles  of  impeachment,  448 
Charges  against  Danby  not  comprehended  in  Stat  25  Edward  III.  e.  2, 

p.  448 
It  is  doubtful  whether  charges  not  essentially  high  treason,  can  be  made 

so  by  the  adaptation  of  liuiguage,  449 
The  kuig*s  right  to  pardon  in  cases  of  impeachment^  449 
The  commons  command  that  no  commoners  shall  maintain  the  validity 

of  the  pardon  pleaded  by  Danby,  449 
The  commons  deny  the  right  of  the  bishops  to  vote,  449 
Parliamentary  privileges  of  the  bishops,  450 
The  crown,  in  cases  of  parliamentary  impeachment,  has  a  right  to  grant 

a  pardon  after  sentence,  450 
Pri^ege  of  the  commons  to  impeach,  before  the  House  of  Lords,  any 

peer  or  conmioner,  451 
Penalties  against  a  peer  answering  any  accusation  before  the  commons, 

in  person,  or  by  counsel,  or  by  letter,  451 
Appropriation  of  Supplies,  451 
The  conomons  daim  a  right  of  investigating  the  mode  in  which  public 

moneys  have  been  expended,  451 
Bleetion  Writs  to  be  issued  by  the  Speaker  during  a  Prorogatum,  452 
Administration  ofJuUiee,  452 

Corruption  of  the  judicial  bench  and  the  ministers  of  justice,  452 
Orand  jury  of  Somerset  summoned  before  the  Court  of  King's  Bench, 

for  finding  a  bill  against  the  orders  of  the  judges  of  assize,  462,  463 
Illegal  taxation  not  i^opted  by  Charles  II,,  453 
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*  Attempts  to  restrain  the  freedom  of  the  press,  463 

Greneral  warrants  issued  to  seize  seditious  libels,  and  apprehend  their 

authors,  453 
Habecu  Corpus  Aei,  454,  455 
Judges  assumed  duscretiouary^  power  in  granting  the  writs  of  habeas 

corpus,  454 
The  judges  bound  to  receive  bail  in  all  bailable  offences,  454 
Production  of  prisoners  by  the  gaoler,  454 
Penalties  against  a  gaoler  refusing  a  prisoner  a  copy  of  the  warrant  of 

commitment,  454 
Practice  of  sending  persons  out  of  the  country  before  their  trial,  abo- 
lished, 455 
Authority  of  the  judges  under  Stat.  31  Charles  II.  e.  2,  extended  by  56 

George  III.  e.  100,  p.  465 
The  arbitrary  discretion  of  anv  man,  is  the  law  of  tyrants,  455 
Quo  Warranto  Informaiioniy  455 
Ever^  exertion  made  to  acquire  an  uncontrolled  inflaenoe  orer  corporate 

cities,  465 
Creation  of  <^  select  bodies,"  455,  456 
Corporation  Act  of  1661  productive  of  mischief,  456 
Alterations  in  municipal  records  in  order  to  veil  the  illegal  origin  of 

"  non-residents,"  456 
Charter  to  Liverpool  in  1677,  p*  456 
Origin  of  the  doctrine,  that  municipal  charters  may  be  granted  and 

annulled  as  pleased  the  crown,  456 
Modes  in  which  surrenders  of  municipal  charters  were  obtained,  457 
Garbling  of  corporations  for  parliamentary  elections,  457 
A  corporation  having  600/L  per  annum  advised  by  Jefferies  to  surrender, 

457 
Surrenders  from  thirteen  boroughs  procured  by  the  earl  of  Bath,  457, 

458 
National  privileges  in  a  state  of  insecurity,  468 
Atiempit  to  create  an  Absolute  Monarchy,  458 
The  plan  of  influencing  the  commons  by  bribes,  reduced  to  a  regular 

system,  458 
Such  practice  was  continued  during  the  reign  of  William  III.,  468 
Doctrine  of  passive  obedience  generally  received,  459 
Reign  of  Charles  II.  was  the  transitional  state  of  the  English  constitu- 
tion, 459 
Jambs  II.,  Rbign  op,  459—470 
Duplicity  of  James  II.,  459 

Declaration  of  James  in  1678,  saturated  with  falsehood,  459,  460 
Illegal  exaction  of  the  excise  and  customs,  460 
The  judges  commanded  to  discourage  prosecutions  on  matters  of  religion, 

460 
Proclamation  issued,  discharging  all  persons  who  were  confined  for 

refusing  the  oaths  of  allegiance  and  supremacy,  460 
The  Partiameni  qf  1686,  and  its  character,  460,  461 
Boroughs  in  slavish  dependance  on  the  crown,  460 
Interference  with  the  parliamentary  elective  franchise,  461 
The  king*s  threat  to  assume  arbitrary  powers,  461 
The  sycophantic  spirit  of  the  parliament,  462 
Power  is  to  be  watched  in  its  first  encroachments,  and  nothing  is  guned 

by  timidity  and  submission,  462 
Parliament  summoned,  to  acquire  its  consent  to  the  establishment  of  a 

standing  army— the  employment  of  Roman  Catholic  officers — and  a 

repeal  of  the  Habeas  Corpus  Act,  462 
A  supply  required  to  support  a  standing  army,  462 
Parliament  request  the  discharge  of  Roman  Catholic  officers,  but  which 

is  refused  by  the  crown,  463 
Opposition  by  the  lords  to  the  tyranny  of  the  crown,  463 
PreroffoHve  of  DiepentoHony  463 
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Tampering  with  the  judges,  464  1 

Dispelling  power  of  the  crown  defined,  464 

The  Anglican  clergy  silenced,  for  havinff  declaimed  againBt  the  erron 
of  Rome,  464,  465 

Disobedience  to  the  royal  mandate  by  the  bishop  of  London,  465 
THE  ECCLESIASTICAL  COMMISSION,  465 

Ecclesiastical  authority  possessed  by  Elizabeth,  465 

Stat.  16  Charles  I.  c  11,  p.  465 

Stat.  13  Charles  II.  c.  12,  p.  465 

Appointment  of  ecclesiastical  commissioners  by  James  II.,  465 

Citation  of  the  bishop  of  London,  to  answer  for  his  contempt  in  not 
suspending  Dr.  Shaipe,  466 

Unconstiiutwnal  Exercise  qf  the  Prerogativej  466 

Encampment  of  an  army  on  Honnslow  Heath,  466 

Suspension  of  the  penal  statutes,  in  favour  of  the  Catholics,  466 

Reasons  which  influenced  James  II.  to  attack  the  universities,  466,  467 

Board  of  regulators  established,  for  the  pretended  reformation  of  cor- 
porate abuse,  467 

Declaration  of  indulgence  in  1688,  p.  467 

The  bishops,  universities,  and  trial  by  jury,  preserved  the  constitution, 
467,  468 

The  ExpuUhn  of  Jamee  JutHfied,  468 

The  people  have  an  inherent  right  forcibly  to  resist  the  illegal  encroach- 
ments of  the  crown,  468 

The  king  and  people  derive  their  privileges  from  the  same  source,  468, 
469 

Tenets  of  the  Roman  Catholic  church  inconBistent  with  the  British  con- 
stitution, 469 

Canons  of  the  Romish  church  suppress  the  profession  of  every  religion 
but  their  own,  469 

Equal  favour  and  protection  to  all  religions,  is  inconsistent  with  the 
Roman  Catholic  doctrines,  469,  470 

Attachment  of  the  House  of  Brunswick  to  constitutional  liberty,  470 

WiLLiAV  III.,  Rbign  op,  470 — 487 

The  Ejteeutive  power  intrueted  to  the  Prinee  of  Orangey  470 

First  proclamation  of  William  III.,  470 

The  convention  parliament,  471 

The  throne  declared  to  be  "vacant,"  471 

Settlement  of  the  crown,  471 

Prindples  under  which  William  III.  ascended  the  throne,  471 

Declaration  cf  Rights,  473 

Suspension  of  laws,  472 

Royal  dispensation,  472 

Court  of  High  Commission,  472 

Impoffition  of  taxes,  472 

Right  to  petition  the  king,  472 

Keeping  a  standing  army  without  consent  of  parliament,  4^2 

Election  of  members  of  parliament,  472 

Freedom  of  speech,  472 

Ezoesflive  punishments,  472 

Impanelling  of  jurors,  472 

Forfeitures  before  conviction,  illegal,  473 

Frequency  of  parliaments,  473 

BiU  of  Rights,  473 

Subject  absolved  firom  his  allegiance  to  a  Roman  Catholic  sovereign,  473 

Dispensation  by  "  non-obstante,"  illegal,  473 

Acts  of  Settlement,  473 

The  people's  choice,  the  primary  foundation  of  magistracy,  473 

Omissions  in  the  Bill  of  Rights  rectified,  473 

The  king  must  conform  to  the  established  religion,  474 

The  nation  not  obliged  to  go  to  war  for  dominions  which  do  not  belong 
to  the  crown,  474 
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'   * No  Bovereign  of  England  to  quit  his  dominions  without  consent  of 

parliament  {ted  m£  Stat.  1  George  I.  c.  51),  474 
Duties  of  the  privy  council,  474 
Qualifications  for  a  privy  councillor,  474 
Holding  an  office  of  profit,  a  disqualification  from  being  a  member  of 

the  commons,  474 
Judges*  commissions  to  be  made  "  quamdiu  ee  bene  gessezint,**  474 
Royal  pardon  not  to  be  pleaded  to  impeachments,  475 
Origin  of  the  first  three  and  fifth  articles  of  the  Act  of  Settlement,  475 
Origin  of  the  fourth  article,  475 
Distinction  of  the  cabinet  from  the  privy  council,  475 
No  bill  of  impeachment  can  be  formed  against  a  '^  cabinet  councillor,*' 

475,  476 
The  uxth  article  originated  from  the  continued  corruption  of  parliament, 

476 
Exclumon  from  the  commons  in  consequence  of  employment,  476, 477 
Hen  being  naturally  prone  to  corruption,  the  policy  of  such  enactments 

justified,  477 
Independence  of  the  judges  secured  by  the  Act  of  Settlement,  477 
Attainder  of  the  "  Pretender,"  477,  478 
Oath  of  abjuration,  478 
THE  NON-JURORS  (vide  etiam  Note  12),  478 
Numerous  members  of  the  clergy  deposed,  for  refusing  to  transfer  their 

allegiance  from  James  II.  478 
The  deposed  prelates  considered  as  the  lawful  bishops  of  their  respective 

sees,  478 
The  authority  by  which  every  bishop  or  priest  acts,  is  one  which  is 

derived,  by  succession,  from  the  apostles,  478 
The  Chunsh  of  Eneland  an  authorized  and  paid  establishment,  479 
Municipai  IntHtuttonsj  479 
Letters  issued  by  the  convention  parliament,  479 
Confirmation  of  municipal  abuse,  479 
Protection  of  select  bodies,  479,  480 

The  friends  of  pure  constitutional  liberty  have  never  been  in  office,  480 
William  III.  granted  the  smallest  number  of  charters  of  any  of  his 

predecessors,  480 
Case  of  '*  Poole,'*nind  its  evU  effects,  480,  481 
System  of  political  depravity,  (Note  16)  481 
Case  of  Dunwich,  681 

The  question  for  the  decision  of  the  committee,  481 
Origin  of  conflictuig  corporate  rights,  482 
Municipal  abuse,  occasioned  by  committees  of  the  House  of  Commons, 

482 
The  nearer  we  approach  to  individual  responsibility,  the  nearer  will  be 

its  approach  to  perfection,  482 
Exemplified  by  the  administration  of  justice  in  the  superior  courts  of 

common  law,  and  the  injustice  administered  by  conomittees  of  the 

House  of  Conunons,  482,  483 
Aei  qf  Toleraiian,  483 
Necessity  for  the  enactment  of  severe  laws,  where  the  opposition  is 

formidable,  483 
Principles  embodied  in  the  test  laws,  483 
Provisions  in  the  Act  of  Toleration,  483 

Stat.  11  &  12  William  III.  c.  2,  was  enacted  for  the  purpose  of  ex- 
pelling Roman  Catholic  proprietors  of  land,  by  rendering  it  necessary 

for  them  to  sell  their  estates,  484 
The  object  of  this  statute  defeated,  484 
Settlernent  qf  the  Revenue,  485 

Appropriation  of  supplies,  the  best  corrective  of  abuse,  485 
Domestic  expenses  of  the  king  determined  by  a  fixed  annual  sum,  485 
Restrictions  on  the  lords  of  the  treasury,  485 
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Ministen  responsible  to  parliament  for  the  due  application  of  a  vote  of  

ciedtt,485 
Settlement  of  the  civil  list,  48A  (Note  3.  486),59S— d09 
Triennud  BiU,  466 

Annual  assembly  of  parliament  rendered  requisite,  486 
Securities  against  military  power,  486,  487 
Unlawful  to  keep  forces  in  time  of  peace,  without  consent  of  parliament, 

486,  487 
The  Batis  ^f  the  EnglUh  Cmstitution,  487 
Principles  embodied  in  the  "  Acts  of  Settlement"  and  ^<  Bill  of  Rights*' 

are  the  foundations  of  English  prosperity  and  liberty,  487 

IRELAND,  Acts  of  Union  between,  and  England,  562—565 

Four  lords  spiritual  by  rotation,  twenty-eight  peers,  and  one  hundred 

commoners,  to  have  parliamentary  rights,  562 
Irish  peers  not  disqual&ed  from  being  members  of  the  commons,  563 
The  crown  restricted  in  the  creation  of  peers  for,  563 
PriTileges,  rank,  and  precedency  of  peers  of,  563 
Mode  in  which  the  Irish  representatiyes  were  to  be  summoned,  564 
Effect  of  the  Acts  of  Union,  564 
Distinction  between  the  terms  of  the  two  Unions,  respecting  the  peers, 

565 
Relatire  situations  of  the  peers  of  Scotland  and  Ireland  to  those  of 

England,  565 
Parliamentary  rights  of,  under  Stat  2  &  3  William  IV.  c.  88,  p.  538 
Holders  of  certain  offices  in,  disqualified  from  parliament,  621 — 629 

JAMES  L,  Rbign  of — vide  Introduction  {Index),  pp.  cxLiiL — cxi.yiil. 

JAMES  II.,  RnoN  of — vide  Introduction  {Indes),  pp.  cliy.— clv. 

JEFFERIES,  CHIEF  JUSTICE,  dbgraceful  conduct  of,  456,  457 

JESUITS — vide  Reformation — iemp,  James  I.  and  Charles  I. 
Character  of,  defined,  302 

JOHN,  RsiGN  OF — vide  Introduction  {Index),  pp.  cxyiii.— cxx. 

JOINT  OCCUPIERS,  in  boroughs,  can  vote  for  parliamentary  zeptesen- 
tatiyes,  544,  645 

JOINT  TENANTS  of  freehold,  can  exercise  the  parliamentary  electiye  fhm- 
chise,  543 

JUDICIAL  POWER— ruftf  Equity— Process  (Civil)— Trial  by  Jury 

In  regard  to  criminal  matters,  the  necessary  cautions  in  establishing 

such  a  power,  765 — 774 
Should  not  be  trusted,  especially  in  a  free  state,  to  any  too  powerful 

persons  or  bodies,  770 
Allusions  to  the  French  courts  of  law,  (Note  *)  771 
May  be  said,  in  England,  to  be  in  the  hands  of  nobody,  76^ 
And  that  the  censorial  power  is  vested  in  the  people,  (Note  *)  959 

JUDGES,  of  Court  of  Star  Chamber,  151,  155,  264,  383 

Of  Elizabeth,  remonstrate  agunst  iUegal  imprisonments,  269 — ^271 

Unconstitutional  declaration  of  the,  respecting  the  powers  of  the  execu- 
tive in  cases  of  imprisonment,  270 

Privately  conferred  with,  to  secure  their  judgments  for  the  crown,  281, 
385,386 

Corrupt  decision  of,  in  the  case  of  Bates,  327 

Answers  of,  on  the  Petition  of  Right,  377 

Instances  of  their  independence,  321,  323 

Opinions  of,  on  the  absolute  nature  of  the  royal  prerogative,  relative  to 
ship-money,  385,  386 

Judgment  Of,  in  re  Hampden,  387 

National  indignation  at  the  conduct  of,  388 

Charies  II.  declared  by,  to  have  been  a  king  de  facto,  from  the  death 
of  his  father,  426 
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Corruption  of,  during  the  reig^ns  of  Chftrles  II.  and  JaniM  II.,  452, 

453,  466,  457 
Devise  vsrious  means  for  improperly  inflaeneing  juries,  452, 463 
During  the  arbitrary  periods  of  our  history,  liable  to  be  capriciously 

deprived  of  their  seats,  (Note  2)  608 
Independence  of,  owing  to  the  Act  of  Settlement,  691,  602 
Opinion  of,  re^^ecting  tiie  powers  of  commitment  possessed  by  the 

crown,  330—^6 
Office  of,  in  criminal  causes,  is  only  to  direct  the  jury,  and  afterward  to 

pronounce  the  law,  770    - 
Cannot  alter  mode  of  punishment,  781,  702 
Instances  of  judges  impeached,  123, 164,  160--17O,  347,  387,  388,  304, 

420,  916,  918,  925,  926 
Disqualified  from  parliament,  621 

JUNIUS*S  LETTERS  cited,  779 

JURIES— ricte  TwAL  BY  Jury 

Influenced  by  the  crown,  under  Elizabeth,  and  fined  for  verdicts,  (in 

note),  268 
Commenced  to  be  an  effective  tribunal  during  the  reigns  of  Edward  YI. 

and  Mary,  268 
Improper  influence  exercised  over,  by  the  judicial  bench,  iemp,  Charles 

n.,  462,  453 

JURY,  GRAND  AND  PETIT— «W»  Trial  by  Jury 

JUSTICE — vide  Criminal  Law — Equity — Habbas  Corpus— Procbss  (Cn^u.) 
Impartiality  with  which  it  is  administered  in  England,  916—910,  026 

JUSTICE  OF  THE  PEACE— t>ufo  Magistratb 

JUSTICES,  LORDS,  can  be  elected  members  of  parliament,  624 

KEELING,  CHIEF  JUSTICE,  improper  conduct  of,  towards  juries,  452 

KIDNAPPING  children,  punishment  for,  1078 

KING — vide  Prbrooatiyb 

KNIGHT'S  SERVICE,  tenure  by,  23 
Statutes  amending,  421,  422 

KNIGHTHOOD,  conferred  by  James  I.,  to  raise  money,  330 

LABOURERS,  regulations  respecting,  temp,  Henry  YII.,  157 

LACE,  in  the  loom,  &c.,  or  in  other  process  of  manufacture,  cutting,  breaking, 
or  destroying,  or  damaging,  with  intent  to  destroy,  or  render  useless, 
1033,  1040 

LARCENY,  of  animals,  1054,  1075,  1089,  1101 

By  servants,  1060  * 

Stealing  records,  1084,  1085 

Stealing  wills,  codicils,  or  other  testamentary  instruments,  1086 
Stealing  writings,  &c,  relating  to  real  estate,  1085 
Stealing  ore,  &c.,  1076 
Stealing  trees,  1075,  1076 
Stealing  plants,  1076,  1077 
Stealing  lead,  iron,  &c.,  fixed  to  buildings,  1076 

Stealing  exchequer  orders   or  letters,  exchequer  bDls,  navy  bills,  or 
dividend  warrants  of  the   Bank  of  England,  or  South  Sea  Com- 
pany, 1060,  1110 
Stealing  letters  sent  by  the  post,  1052,  1060,  1068 
Stealing  deer,  hares,  coneys,  dogs,  birds,  and  fish,  1076,  1101,  1126 
Stealing  in  a  dwelling-house,  some  person  therein  being  put  in  fear,  1063 
Stealing  in  a  dwelling-house,  to  the  value  of  5/.,  1054 
Breaking  into,  or  out  of,  a  diurch  or  chapel,  1053 
Stealing  from  lodgings,  1076 
Stealing  f^m  a  buUdbg  within  the  curtilage  by  breaking  into  the  same. 
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Stealing  in  a  abop,  warehouae,  or  connting-lioiue,  by  breakiiig  into  the  - 

same,  1054 
Stealing  silk,  woollen,  or  cotton  goods,  in  any  stage  of  manufacture,  in 

any  building,  field,  &c.,  1054 
Stealing  from  a  ship  or  YesBel  in  distress,  wrecked,  stranded,  or  cast  on 

shore,  1053 
Stealing  from  a  Tessel,  baij^e,  or  boat,  in  any  port  of  entiy  or  discharge, 

or  upon  any  navigable  river,  canal,  &c.,  1054 
Stealing  from  a  dock,  wharf,  or  quay,  1054 
Stealing  from  the  person,  1036,  1053,  1080,  1081 
By  a  baUee,  1059,  1060,  1083,  1084 

LAWS — vide  Chzminal  Law — £QuiTT-r-Li6ifiLATiyi  Arsbmblixs— Pbocsss 
(Civil) 

Of  England,  are  the  common  and  statute,  634 

Difficulty  in  procuring  just  ones,  838 — 842 

Precautions  ought  to  be  taken  against  all  who  can  influence  the  execu- 
tion of,  ought  to  be  strictly  watched,  861,  862 

Criminal,  letter  of  the,  strictly  adhered  to  in  England,  781 — 787 

Great  nuldnesa  of  criminal,  074—987,  1033—1139 

LAW- WORTHY — vide  Municipal  Institutions— Saxon  Pxriod 

LEASEHOLDS  give  a  right  of  exercising  the  parliamentary  elective  franchise, 
543 
Give  no  vote  for  a  county  if  they  might  give  a  vote  for  the  borough,  544 
Pofleeasion  ctf  twelve  months  requisite,  543 
Assignment  of,  543 
In  counties,  immaterial  what  residue  of  term  in,  543 

LEETS— 'imfa  BoBouoHs — IntrodocttoN'-^Municipal  Institutions 

LEGISLATION,  mode  of,  in  commonwealths,  827,  ^^  teq- 

Governments  of  Sparta  and  Rome,  misapprehended  the  only  rational 

design  of  civil  societies,  836 
Neither  did  they  understand  the  true  end  of  the  particular  institutionB  by 

which  they  were  to  be  regulated,  836 
In  the  ancient  free  states,  the  share  of  the  people  in,  was  to  approve  or 

reject  the  propositions  which  were  made  to  them,  827 
When  the  exclusive  right  of  proposing  laws  is  vested  in  the  magistrates, 

the  legislature  are  considered  by  them  as  an  enemy,  828 
People  of  England  possess  the  initiative  in,  829 
Advantages  which  they  derive  from  such  source,  105,  631,  537)  831, 

852,  853,  994^1005 
The  greater  number  of  citizens  must  trust  to  those  who  haye  more 

abiuties  than  themselves  for  the  purposes  of,  840 
The  multitude,  in  consequence  of  tneir  being  a  multitude,  are  Incapable 

of  coming  to  any  mature  resolution,  54,  69—79,  345,  370,  392 — 417> 

480—483,841 
Resolutions  of  an  assembly  of  the  people,  are  determined  hy  reasons 

which  they  would  blush  to  pay  any  regard  to,  on  less  serious  ques- 
tions, 841 
Those  who  share  in  the  actual  exercise  of  public  power,  are  not  allowed 

to  sit  down  in  inaction,  842 
Tractablenessof  the  people  during  public  calimities,  and  its  heedlessness 

in  times  of  prosperity,  are  equally  taken  advantage  of,  842 
Resolutions  adopted  at  an  assembly  of  the  people,  are  nothing  more  than 

the  effect  of  the  artifices  of  a  few  deogning  men,  843 
Evils  of  republican  eovemments,  844 
There  is  no  proposal,  however  absurd,  to  which  a  numerous  assembly  of 

men  may  not,  at  one  time  or  other,  be  brought  to  assent,  151,  157) 

166—168,  345—349,  367  (Note  4),  394—417,  446—450,  461—463, 

480—483,  845 
In  republican  states,  the  political  privileges  of  the  people,  are  early 

reduced  to  mere  ceremonies  and  forms,  642,  992 
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! —  The  people,  even  when  allowed  a  share  in,  being  ever  pasBive  in  its  exer- 
cise, cannot  declare  the  law,  995,  996 

LEGISLATIVE  ASSEMBLIES— vuie  {Indes)  Ds  Lolms— iNTRODiJcnoN 
Saxon  Period,  9 — 12 ;  {Index)  cxiv. — cxy. 
Norman  Era,  36 — 42;— cxvii. — cxvilL 
Temp,  John,  54 — 58 ;        exix, 

Henry  III.,  69 — 79 ;        exx. — exxi. 

Edward  I.,  83 — 102; cxxL— cxxiiL 

Edward  II.,  104 — 110;— exxiii. — cxxiy. 

Edward  II L,  111—114,  116—121 ; cxxiv.— cxxv, 

Richard  IL,  124—128; cxxv. 

Henry  IV.,  131—137 ;— cxxvi. 

Henry  V.,  138;-^-cxxvi. 

Henry  VI.,  140—149 ; cxxvi. — cxxvii. 

Henry  VII.,  151 — 158; cxxvii. — cxxviii. 

Henry  VIIL,  160—169; cxxviii. 

Edward  VI.,  210—213; exxxiii— cxxxiv. 

Mary,  255 — 258; cxxxviii. 

Elizabeth,  281—289; cxl. — cxLi. 

James  I,,  325 — 353;^— cxLiv. — cxlvi. 

Charles  I.,  366^413  ;-^-cxLviiL — cxLi. 

Charles  II.,  418—459;        clu — clv. 

James  II.,  460—463 ; ciiv. 

William  HI.,  470—487; clv.— cLvii. 

Power  of  the,  531 — 566,  575 — 629 ; Lxiv. — lxvL  ;  Lxvii. — LxviiL 

Election  of  members  of,  with  capacities  and  incapacities  of  the  voters, 

538 — 565,  621—629; -Lxiv.— Lxvi  Lxix. 

Advanta^    derivable    from,    835—891,     1014—1023; Lxxxiii.— 

Lxxxvii;  xci.  xciL 

LESSEES,  rights  of,  under  2  William  IV.  c.  45,  p.  543 

LETTERS  sent  by  the  poet,  stealing  of,  1052,  1060,  1068 
Servants  of  post-office  embezzling  or  destroying,  1052 
Threatening  to  accuse  persons  of  crimes,  witi^  intent  to  extort  gain, 
1036,  1049 

LIBERTY — vide  Db  Lolme — Introduction 

Of  the  subject,  its  securities  in  Enehmd,  472 — 480 
Public,  dangerous  state  of,  under  the  Stuarts,  312—470 
Principles  of  primeval  equality  becoming  everywhere  diffused  and  esta- 
blished, were  causes  of  English,  504,  506 
Its  progress,  506 — 530 
Rights  of  individuals,  629—638 

Word,  is  one  of  those  which  have  been  most  misunderstood,  835 
Definition  of,  838 

How  the  provisions  to  secure  it  should  be  directed,  860,  861 
Singular  law  doctrine  in  England  concerning  the  liberty  of  the  subject, 

LIGHTS,  exhibiting  false,  or  signal,  with  intent  to  bring  any  vessel  into 
danger,  1034 

LIME,  putting,  into  a  pond  or  water  to  kill  fish,  1089 

LINEN  GOODS,  stealing  of,  in  any  stage  of  manufacture,  1054 

In  the  loom,  &c,  or  otJier  process  of  manufacture,  cutting,  breaking  or 
destroying,  or  damaging  with  intent  to  destroy  or  render  useleaa,  1033. 
1049  ^^3 

Cutting,  &c,  or  damaging,  &c.,  any  warp  or  shute  of  linen,  1054 
Entering  a  building  by  force  to  commit  such  offences,  1049 

LITURGY— w<fe  Reformation 

LIVERYMEN,  parliamentary  rights  of,  545 

LIVY,  cited,  843,  851,  892,  893,  895,  906,  907 
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LOANS— vidSr  Ds  Lolkb— Introduction — Lioislativs  Assbublibs  Ik'upt 

Defined,  (Note  3,)  271  lll_-: 

On  property  in  1524-26,  raised  by  Cardinal  Wolaev,  160—162 
To  Elizabeth,  collected  by  unconstitntional  methods,  271—273 
Solicited  by  James  I.  from  the  merchants,  but  was  refused  accommoda- 
tion, 329 
Demanded  by  Charles  I.,  under  an  act  of  council,  873-~374 
Disputes  respecting  such  extortions,  874 
Forbidden  by  BiU  of  Bights,  472 

LOCKS— oid^  Canal 

LODGERS,  larceny  by,  1076 

LOOM,  used  in  weaving  silk,  woollen,  linen,  or  cotton  articles,  or  framework- 
knitted  piece,  stockings,  hose  or  lace,  cutting,  breaking,  or  destroying, 
or  dami^^g  with  intent  to  destroy  or  render  useless,  1033,  1049 
Entering  a  bmlding  by  force,  with  intent  to  commit  such  offence,  1049 

LORD  UEUTENANT,  origin  of  the  office  of,  213 

LORD'S  SUPPER^vu/tf  Rxfokmation 

LUNATIC— «<fo  EQUirr  (Courts  of) 

Cannot  exercise  the  pariiamentary  elective  franchise,  546 
Disqualified  from  being  a  member  of  parliament,  621 

LUTHERANS— otd^  Bsfo&bcation 

HACHIAV£L*S  History  of  the  Republic  of  Florence  cited,  809 

MACHINERY,  destroying  or  damaging,  1033 

Riotously  demolishing,  pulling  down,  or  destro>'ing,  or  beginning  to  do 
80,  1036,  1076 

MAGISTRATES  disqualified  firom  pariiament,  621 

AjBsanlting  of,  in  the  execution  of  their  duties,  1086 

MAGNA  CHARTA— vtd^  HinryIII.,  Edward  I.,  Edward  III.,  reigns  of 
Circumstances  which  enforced,  from  John,  61,  900,  901 
Privileges  of  the  church  and  barons,  51 
Reliefe  of  heirs  and  estates  of  minors,  51 
Marriages  of  heirs  and  widows,  51 

Wardship  of  minors  holding  by  military  tenure  of  a  baron,  62 
Imposition  of  scutages,  52 

Common  council  of  the  kingdom  to  assess  an  aid,  52 
Amercements — Pre-emption — Inferior  vassals,  52,  53 
Confirmation  of  borough  privileges,  53 
Testamentary  rights — Purveyance,  53 

Administration  of  justice,  and  protection  of  the  subject,  53,  54 
Object  of  political  contests  is  party  aggrandizement,  64,  480 

MAIL,  GUARD  OF,  not  duBqualified  from  voting  at  elections  of  members  of 
parliament,  547 

MAIMING,  officers  in  the  army,  navy  or  revenue,  in  the  exercise  of  their 
duties,  1036,  1086,  1088,  1115 
Cattle,  1054,  1075 

MAINTENANCE,  punishment  for,  1113 

MALICIOUS  INJURIES  to  looms — buildings— machines — mines — ships 
buoys — sea-banks--^piles — flood-gates— navigation  of  navigable  rivers 
or  canals — bridges— turnpike-gates — fish-ponds — ^mill-daimi — cattle — 
hop-binds— trees— or  plants,  1033,  1034,  1036,  1049,  1050,  1063, 
1054,  1064,  1075,  1076,  1077,  1079,  1089,  1101,  1124 

MAN-TRAPS,  punishment  for  setting,  1094 

MARLBOROUGH,  DUKE  OF,  dismission  of,  from  his  employments,  being 
illustrative  of  the  authority  of  the  crown,  816,  817 

Marriage,  general  exceptions  as  to,  for  exercising  elective  franchise,  544 
Forging  license  of,  or  registry  of,  1046,  1047 
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Twrnrx  MARTIAL  LAW,  instances  of  its  improper  exercise,  265,  266 

Restrained  by  the  Petition  of  Right,  377 

Where  the  sovereign  looks  to  his  army  for  the  security  of  his  person 
and  authority,  the  same  military  laws  by  ivhich  his  army  is  kept 
together,  must  be  extended  over  the  whole  nation,  972  ^ 

Administrators  of,  liable  to  the  animadversion  of  the  civil  judge,  982, 983 

Offences  committed  by  members  of  the  military  profession,  not  deter- 
minable by,  983,  984 

MARY,  REIGN  OF—vide  Introduction  {Index),  exxxvii.— cxxxvili, 

MASS,  sacrifice  of,  or  private  or  solitary— ©icfc  Introduction  {Index),  cxxxiv. 

MASSACRE  of  the  Protestants  at  Paris,  (Note  1)  853 

MASTERS  IN  CHANCERY,  in  Irehmd,  ineligible  for  parliament,  631 

MATTHEW'S  BIBLE,  date  of,  365 

MAYOR — vide  Municipal  In8Titution8 

MEDITERRANEAN  PASS,  forgery  of,  1040 

MERCHANDIZE — vide  Lbgislativx  Absbmblim 
Impositions  on,  325^330 

Cannot  be  levied  but  by  parliament,  32&— ^25,  377>  472 
Book  of  rates  on,  issued  by  James  I.,  328 

MILITARY  POWER,  the  English  government  does  not  derive  its  sUbility 
from  the  standing  force  it  has  at  its  disposal.  466 — 470,  970 

Where  the  sovereign  looks  to  his  army  for  the  security  of  liis  person 
and  authority,  the  same  military  laws  by  which  this  army  ia  kept 
together,  must  be  extended  over  the  whole  nation,  972 

Crown  of  England,  never  resorted  to,  for  its  support,  978—987 

Two  effectual  securities  against,  486 

MILITARY  STORES,  stealing  or  embezzling  of,  1038 
Unlawful  possession  of,  1105,  1106 

MILITIA,  acceptance  of  commission  in,  does  not  vacate  a  member*B  seat,  623 

MILL,  setting  fire  to,  1036 

Riotously  demolishing,  or  beginning  to  do  so,  1033 

MILL-BANK    PENITENTIARY,    punishment    for    breaking    prison    or 
escaping  from,  1035 
Officers  o^  allowing  prisoners  to  escape  trotsiy  1109, 1110 

MILL-POND,  dam  of,  breaking  down  or  destroying,  1089 

MINES,  stealing  or  attempting  to  steal  the  ore  of,  1075 
Setting  fire  to,  of  ooal,  1036 
Conveying  water  into,  with  intent  to  damage,  1076 
Pulling  down,  filling  up,  or  obstructing  air-ways,  water-ways,  drainSy 

pits,  levels,  or  shafts,  belonging  to  mines,  1076 
Pulling  down  or  destroying,  or  damaguig  with  intent  to  render  useless, 

any  steam-engine  or  other  engine  for  sinking,  draining,  or  working 

mines,  1076 

MINISTERS  OF  THE  CROWN,  equally  interested  with  other  subjects  in 
maintaining  the  laws  on  which  public  liberty  is  founded,  805 

Except  under  the  English  constitution,  a  discarded  minister  is  the  caiiae 
of  more  or  less  anxiety  to  the  governing  authority,  948 

ResponsibiUty  of,  448—451,  475,  476,  485,  573,  574 

MINORS  disqualified  from  parliament,  621 

MINT,  MASTER  OF,  not  ineligible  for  parliament,  628 

MISCARRIAGE  OF  WOMEN,  punishment  for  procuring  the,  1036 

MOMPESSON,  SIR  GILES,  his  patents  questioned,  346,  347 

MONARCHIES,  revolutions  generally  concluded  in,  by  provisions  for  th« 
advantage  of  the  leaders,  not  of  the  people,  899 — 904 
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MONAaCHIES-cojiAnwrf.                                                                                    Ikdix. 
E&ecutiTe  power  of  the  crown  in  ancient  or  modem,  wanted  the  peculiar - 

stability  of  the  English  crown,  932 — 962  (and  references  therein  cited) 
In  other  ooontries,  not  secured,  otherwise  than  by  standing  armies, 

933,  934 
Except  under  the  Elnglish  constitution,  a  powerful  subject  is  the  cause 

of  more  or  less  anxiety  to  the  governing  authority,  948,  949 
Kingly  office  in  England  has  need  of  no  other  weapon  than  the  oiyil 

insignia  of  dignity,  950,  951 
Political  regulations,  to  obtain  their  eflfect,  must  imply  no  direct  contra- 
diction to  the  nature  of  things,  or  to  the  other  circumstances  of 

government,  964 
In  most,  arbitrary  means  for  the  assertion  of  authority  are  resorted  to, 

954—956 
Liberty  of  the  press  does  not  exist  in  any  European  monarchy,  as  it 

does  under  the  Einglish  constitution,  967 — 9^ 
Distrust  which,  generally  evince  for  popular  assemblies,  961—963 
The  power  of  the  crown,  in  other,  has  not  been  able  by  itself  to  produce 

the  same  effects  as  it  has  in  England,  964—966 
Difficulties  which  exist  under  some  governments  for  subjects  of  the 

inferior  jclaases  to  obtain  legal  remedies  against  certain  individuals, 

967—970 
An  armed 'force  constant  expedient  of,  but  otherwise  in  England,  459 — 

470,  472,  466—468,  486,  487,  631—629,  974,  991 

MONASTERIES— rufo  Introduction  {Index),  cxxix.; 170—178 

MONET  BILLS— vui?  Db  Lolicb — Introduction — LMisLATiyB  Assmmbloa 
— Taxation. 

MONOPOLIES— vtd^  Db  Lolmb— Introduction 

MONTESQUIEU  cited,  (Note  •)  870,  988 

MORAVIANS,  can  vote  for  members  of  parliament,  548 
Affirmation  of,  same  as  an  oath,  648 

MOKE,  SIR  THOMAS,  execution  of,  164 
Utopia  quoted,  (Note  *)  870 

MOBICE,  attorney  of  the  Court  of  Wards,  attacks  the  eJt  qffhio  oath,  282 

Motions  of,  respecting  ecclesiastical  abuses,  282,  283 

Imprisonment  and  letter  of,  283 
MORTGAGEES,  provisions  respecting,  for  exercising  the  elective  franchise, 
543 

MUNICIPAL  INSTITUTIONS— «td#  iNTRonucnoN 

Saxon  Pbbiod,  15—18 

The  country  was  first  divided  into  counties,  16 

Every  freeman  bound  to  attend  the  sherifPs  toum,  16 

Origin  of  boroughs,  16 

The  inhabitants  of  boroughs  bound  to  attend  the  court  leet,  16 

All  boroughs  had  one  law,  16 

Subdivisions  of  oounties,  16 

Chief  objects  of  the  Saxon  police,  15 

Local  divisions  of  shires  and  boroughs  had  their  presiding  offieers  and 
separate  jurisdictions,  16 

Local  administration  of  justice  was  effected  by  the  reeve,  16 

Every  freeman  bound  to  be  forthcoming  at  all  times,  16 

And  to  submit  himself  to  the  jurisdiction  of  the  hundred,  decenna,  or 
borough,  16 

Domestic  peace  of  every  individual  was  protected  by  strong  laws,  16 

Bail  given  for  prosecutions ;  wrongs  punishable  by  pecuniary  fines,  17 

Reputation  of  a  good  character  almost  imperative,  17 

Vagrancy  was  prohibited,  17 

Commercial  transactions  were  required  to  be  in  the  presence  of  wit- 
nesses^ 17 

Observance  of  Sunday  as  a  day  of  mty  strietly  enforeed,  17 

m  2 
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1_  Denial  of  jugtice  in  the  hundred,  justified  an  appeal  to  the  king,  17 

Freedom  and  security  of  the  Saxon  institutions,  17,  18 

Principle  by  which  Alfred  was  actuated  in  his  legislative  capacity,  18 

Temp.  William  I.,  26,  27 

Allegiance  to  be  sworn  to  the  king,  26 

The  lands  and  possessions  of  freemen  to  be  free  fnom  unjust  exaction,  26 

Cities,  boroughs,  castles,  hundreds,  and  wapentakes,  to  be  watched  every 
night,  26 

True  weights  and  measures  to  be  alone  used,  26 

All  freemen  were  to  be  as  sworn  brothers,  27 

No  markets  or  fairs  to  be  holden  except  in  cities,  boroughs,  or  castles,  27 

Provisions  for  the  ordeal  and  trial  by  battel,  27 

The  laws  of  King  Edward  to  be  preserved,  27 

Every  freeman  to  be  in  pledge ;  as  prescribed  by  the  Saxon  laws,  27 

Transportation  of  villains  forbidden,  27 

Mode  of  emancipating  bondmen,  27 

Every  lord  to  be  security  for  his  villains,  27 

All  persons  within  the  shire  liable  to  the  sheriff's  toum  and  hundred 
courts,  27 

Terms  **  scot"  and  "  lot,*'  called  the  customs  of  England,  27 

The  personal  union  of  burden  and  benefit,  constituted  the  liber  homo  of 
the  common  law,  27 

Number  of  places  described  in  Domesday  as  boroughs,  33 

Burgess-ship  did  not  depend  on  tenure,  33 

Those  who  paid  "  scot,"  and  bore  '^  lot,"  alone  entitled  to  the  borough 
privileges,  33 

Non-residents  had  no  local  borough  rights,  34 

Castles  and  merchant  guilds  distinct  from  boroughs,  34 

Reeves  and  pledges  mentioned  in  Domesday,  34 

Privileges  exclusively  granted  to  the  burgesses,  34 

Sae  arS  Soo  save  only  a  civil  jurisdiction,  34 

The  '^  court  baron*'  had  no  criminal  jurisdiction,  35 

The  ''  toum*'  related  to  pleas  of  the  crown,  35 

Duties  of  the  suitors  at  these  courts,  35 

Privileges  of  Sac  and  Soc  were  at  first  only  granted  to  ecclesiastics,  35 

Demesnes  of  the  crown  granted  in  fee  farm  to  the  burgesses  by  Richard 
I.,  49 

Temp.  John,  58 — 65 

Immunities  to  boroughs  and  individuals  were  numerous  during  the 
reign  of  John,  58 

Ancient  borough  privileges  were  not,  in  the  slightest  degree,  encroached 
upon,  58 

Prerogative  of  the  crown  to  create  boroughs  defined,  58 

Early  records  proceed  on  the  assumption  that  all  boroughs  were  essen- 
tially the  same,  59 

Grants  in  the  Cartee  Antiquce  and  Charter  and  Patent  Rolls  are  vari- 
ously directed,  59 

None  of  the  early  charters  define  or  provide  for  the  creation  of  bur- 
gesses, 59 

Eraential  requisites  for  the  constitution  of  a  freeman,  59 

Responsible  resiancy  requisite  for  local  franchises,  60,  61 

Persons  who  were  excluded  from  the  local  franchises,  61 

Common  councils  defined,  61 

Mode  in  which  burgesses  were  admitted  to  freedom,  61,  62 

Acquisition  of  burgess-ship  not  solicited  previous  to  the  Tudor  dynasty, 
62 

The  leet  jury  had  the  power  of  rejecting  a  freeman,  62 

Inhabitants  of  cities  and  boroughs  compelled  to  bear  the  local  burdens 
and  privileges,  62 

Origin  of  fines  for  the  admission  to  burgess-ship,  62 

Principal  liberties  granted  in  the  early  borough  charters,  could  not  have 
appUed  to  non-reiaidents,  62 
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FhuM^Bses  in  charters  could  not  have  extended  to  non-roBidents,  63  ! 

J^yhant  j^lds  distinct  from  boroughs,  63 — 65 
v  ThJterm  "  guUd"  defined,  63 
Partial  enjoyment  of  borough  franchises  by  strangers,  64 
Freedom  of  apprentices  had  not  its  origin  from  corporate  principles,  64 
Interference  of  the  mayor  not  in  respect  of  any  corporate  right,  but  as 
a  precautionary  measure  for  ascertaining  whether  the  i^prentioe  was 
free  or  bond,  64 
A  villain  could  enter  into  no  contract  with  his  lord,  64 
Leet  juries  bound  to  present  apprentices  as  freemen,  66 
Borough  privil^Fcs  exclusively  applied  to  local  permanent  residence,  65 
Temp.  HxNBT  Y .,  138,  139 
Penons  io  be  c&OMn,  and  choosers  of  Knighis  and  Burgesses  to  serve  in 

PaHiamenty  138,  139 
The  doctrine  of  resiancy  applied  to  parliamentary  electors  and  their 

representatives,  138 
Klections  of  representatives  for  boroughs  were  not  at  the  county  courts, 

139 
Reason  that  the  return  of  members  was  made  to  the  sheriff  in  the 

county  court,  explained,  139 
Temp,  Hbnrt  YI.,  149,  160 

Municipal  charters  drawn  with  greater  accuracy,  149 
Name  of  ^'  corporation*'  first  adopted,  149 

Political  depravity  not  sufficientiy  matured  for  the  perversion  of,  149 
Municipal  records  of  this  period  essentially  altered  and  erased,  149,  160 
Temp.  Mart,  259,  260 

Crown  granted  forty-seven  municipal  charters,  269 
Elective  franchise  not  directly  interfered  with  by  tiie  royal  charters,  269 
Charter  of  Mary  granted  to  the  inhabitants,  but  no  mode  provided  for 

nominating,  nuwing,  or  admitting  burgesses,  269 
Burgesses  and  citizens  were  the  inmbbitant  householders,  259,  260 
Temp.  ELiZABXrB,  275—280 

Borough  institutions  modelled  for  political  objects,  275 
New  wnroughs  summoned  to  send  members  of  parliament,  275 
Mnnicipal  and  parliamentary  franchises  enjoyed  by  the  same  class  of 

freemen,  275 
The  rigiht  to  return  members  of  parliament  cannot  be  lost,  276 
Charges  of  burgesses  avoided,  276 
Many  places  ceased  to  be  boroughs,  not  keeping  up  the  exercise  of  their 

exclusive  jurisdiction,  276 
License  from  tiie  king  to  be  discharged  from  parliamentary  attendance, 

276 
Prerogative  of  the  king  to  create  boroughs,  277 
An  obiect  of  desire  to  become  a  member  of  the  commons,  277 
Creation  and  restoration  of  boroughs,  277 
Origin  of  "  select  bodies  *'  in  mumcipal  corporations,  277 
Origin  of  the  usurpations  and  conflicting  usages  in  boroughs,  278 
Anxiety  of  the  crown  to  bring  the  coiumoDs  under  its  command,  278 
Burgesses  of  Wells  commanded  to  elect  fit  parliamentaiy  represen- 
tatives, 278 
Sir  Francis  Walsingham  to  have  the  nomination  of  the  burgesses  of  Col- 
chester, 278 
Earl  of  Leicester  requests  the  nomination  of  the  members  for  Andover, 

278 
Buigessea  of  Beeralston  elected  at  the  request  of  the  chief  of  the  lords 

of  the  borough,  279 
Burgesses  of  Carrickfergus  released  from  selecting  one  of  their  repre- 
sentatives, 279 
Illegal  privileges  of  non-residents,  279 
Electors  and  elected  required  to  be  resiants,  279 
Mr.  Norton  urges  the  impolicy  of  electing  only  resiants  as  representa- 
tives, 280 
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Temp,  Javsb  I.,  316—320 

Royal  proclamation  respecting  the  choice  of  knights  and  borgemesy  316 

Supposition  that  "  undertakers  **  had  engaged  to  secure  a  court  majo- 
rity, 316 

"  Citizens  "  and  ''  burgesses  *'  were  the  inhabitant  householders,  317 

Cirencester  case,  317 

Chippenham  case,  317 

Chuter  of  the  crown  cannot  alter  the  elective  franchise,  317^  S18 

Winchelsea  case,  318 

Bye-laws  cannot  alter  the  right  of  election,  318 

No  prescriptive  custom  for  rotuming  members  of  parliament,  318 

Borough  rights  and  corporate  rights  distinct,  318 

The  crown  cannot  divest  a  person  of  a  public  right,  318 

Besponsible  resiancy  save  a  right  to  exercise  the  elective  franchise,  318 

Legal  decisions  as  to  tne  qualifications  of  a  burgess,  319 

To  be  a  ''  citizen,"  inhabitancy  requisite,  319 

A  **  citizen  "  must  pay  *<  soot  ^'  and  bear  <<  lot,'*  319 

Case  of  Sacheverel,  319 

Otes*  case,  819,  320 

A  citizen  must  be  an  inhabitant  householder,  320 

A  colourable  residence,  not  sufficient  for  citizenship,  320 

'^  Responsible  resiancy  *'  confers  at  the  present  moment  a  constitutional 
right  to  the  parliamentary  and  municipal  franchises,  320 

Temp,  Charlis  II.,  427,  455—458 

Elnactments  contained  in  the  Corporation  Act,  Stat.  13  Charles  II.  c  1, 
sess.  2,  p.  427 

Objects  of  the  Corporation  Act,  427 

Alterations  effected  in  the  municipal  institutions,  427 

Every  exertion  made  to  acquire  an  uncontrolled  influence  over  corporate 
cities,  456 

Creation  of  **  select  bodies,**  455,  456 

Corporation  Act  of  1661  productive  of  mischieflB,  456 

Alterations  in  municipal  reoords  in  order  to  veil  the  Illegal  origin  of 
"  non-residents,"  456 

Charter  to  Liverpool  in  1677>  p.  456 

Origin  of  the  doctrine,  that  municipal  charters  may  be  granted  and 
annulled  as  pleased  the  crown,  456 

Modes  in  which  surrenders  of  municipal  charters  were  obtained,  467 

Garbling  of  corporations  for  parliamentary  elections,  457 

A  corporation  having  600/.  per  annum^  advised  by  Jefferies  to  surrender, 
467 

Surrenders  from  thirteen  boroughs  procured  by  the  earl  of  Bath,  457, 
458 

National  privileges  in  a  state  of  insecurity,  458 

Temp.  Jamxs  II.,  467 

Board  of  regulators  established,  for  the  pretended  reformation  of  corpo- 
rate abuse,  467 

Temp,  William  III.,  479—483 

Letters  issued  by  the  convention  parliament,  479 

Confirmation  of  municipal  abuse,  479 

Protection  of  select  bodies,  479,  480 

The  friends  of  pure  constitutional  liberty  have  never  been  in  office,  480 

William  III.  granted  the  smallest  number  of  charters  of  any  of  his  pre- 
decessors, 480 

Case  of  "  Poole,'*  and  its  evil  effects,  480,  481 

Svstem  of  political  depravity,  (Note  16)  481 

Case  of  Dunwich,  481 

The  question  for  the  decision  of  the  committee,  481 

Origin  of  conflicting  corporate  rights,  482 

Municipal  abuse,  occasioned  by  conmiittees  of  the  House  of  Conmion$>, 
482 
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MUNICIPAL  INSTITUTIONS-oofi^inwrf.                                                       Ikdex. 
The  nearer  we  approach  to  indmduai  responsibility,  the  nearer  will  be    

its  approach  to  perfection,  482 
Exemplified  by  the  administration  of  justice  in  the  superior  courts  of 

common  law,  and  the  injustice  administered  by  committees  of  the 

House  of  Commons,  482,  483 

MUBDER,  punishment  for,  or  for  being  an  accessory  before  the  fact  to,  1033 

MUTINY,  punishment  for,  or  causing  others  to  commit,  1035 

ProTisions  of,  bill,  under  which  the  army  is  held  together,  486 

NAVAL  STORES,  stealing  or  embezzling  of,  1038 

Punishment  for  unlawful  possession  of,  1105,  1106 

NAVIGABLE  RIVER,  lock,  sluice,  flood-gate,  or  other  works  on,  throwing 
down,  levelliiiK,  or  destroying,  1049 
Breaking  or  cutUng  down  the  bank  or  wall  of,  1049 
Cutting  off,  drawing  up,  or  removing  piles,  chalk,  &c.,  for  securing  the 

banks  or  waUs  of,  with  intent  to  obstruct  the  navigation,  1077 
Opening  flood-gates,  or  doing  other  injuries  to,  1077 
Stealing  from  a  ship,  barge,  or  boat  in,  1054 

NAVY,  ofltoers  in,  do  not  vacate  their  seats  in  parliament  by  promotion  or 
new  eommiflmon,  623 
Acceptance  of  a  commission  by  a  person  not  in,  does  vacate,  623 

NEW  OFFICES,  specification  of  those  which  disqualify,  621—628 

NEW  TBLlAJf—vide  Trial  by  Jury 

NEWSPAPERS,  great  circulation  of,  874 

Advantages  arising  from  a  free  press,  869 — 884 

NIOHT,  what  ocmndered  to  be,  in  burglary,  1037 

NOMINATION,  of  candidates  for  parliament,  551 
Adjonnmient,  in  cases  of  riot,  558 

NON-CONFORMISTS— vuiff  Rstoruation 

NON-JURORS — vide  iNTRonucnoN  {IndeM\  cLvi. 

NORMAN  ERA~^vide  Introduction  {IfUleM)y  exv.^-cxyiii.; 19^-43 

NOTICE    OF    PARLIAMENTARY    ELECTIONS    for    counties    and 
borougfaa,  550,  551 

OATH,  ET  CETERA,  no  person  who  had  conscientiously  entered  into  the 
ministry  could  object  to  the,  390 

OATHS,  what,  abolished  at  parliamentary  eleetions,  and  those  that  are  to  be 

taken,  548 
Ctodidatee  for,  and  members  of,  called  upon  to  take,  as  to  property 

qualifications,  541 
Administering  of,  to  commit  trsason  or  felony,  &c,  1085,  1038,  1067 

OBEDIENCE,  PASSIVE,  absurdity  of  the  doctrine  of,  321—325,  472—487, 
529,  530,  885 

OCCASION ALITY,  a  disqualification  from  exercising  the  elective  franchisci 
548 

OCCUPATION,  property  required,  for  exercising  the  elective  franchise  in 
connties  and  boroughs,  541 — 546 

OFFICERS,  public,  interference  by,  at  parliamentary  elections,  646 — 548 

Assanlting  in  the  execution  of  their  duties,  1035,  1036,  1064,  1067, 

1070,  1088,  1109 
Aflsaulting,  striking,  or  wounding  of,  in  the  exercise  of  their  duties  in 
preservmg  wreck,  1086 

OFFICES,  NEW,  holders  of,  when  disqualified  from  parliament,  621 — 628 

OSTRACISM,  an  arbitrary,  unjust  expedient,  but  perhi^  necessary,  in  the 
republic  of  Athens,  955 
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Iki»kx.  outlaw  in  criminal  cases,  incapable  of  exercising  the  electife  francfaue, 
and  ineligible  for  parliament^  aliier  in  civil  cases,  647,  €*29 

OXENSTIERN,  Chancellor,  opinion  respecting  the  degree  of  wisdom  requisite 
for  public  affairs,  1024 

OXFORD  UNIVERSITY,  parliamentarj-  rights  of,  532 

Parliamentary  representatives  of,  not  required  to  have  a  parliam^taiy 
qualification,  541 

OYSTERS,  using  a  dredge-net,  instrument,  or  engine  for  the  taking  of,  within 
a  fishery,  1 124 
Dredging  on  the  ground  or  soil  of,  1125 
Stealing,  or  broods  of,  1075 

PAPISTS— vttfe  Reformation 

PARDON,  prerogative  of,  vested  in  the  crown,  567,  569 

Cannot  be  pleaded  in  bar  to  an  impeachment  449,  450,  606 

PARENT  AND  CHILD,  Court  of  Chancery  has  a  jurisdiction  over  infantSy 
767,  758 
Principles  under  which  a  court  of  equity  will  deprive  a  parent  of  his 
chUd,  758 

PARISH   REGISTERS,  punishment  for  making  false  entries  in,  or  de- 
stroying, 1047,  1069,  1073,  1074 
Making  false  eictracts  from,  1098 

PARLIAMENT — vide  Lbgislattvb  Asssmblos 

False  answers  at  election  of  members  of,  under  2  &  3  William  IV. 
c.  45,  p.  1095 

PARLIAMENT,  FRENCH,  its  great  influence,  (Note  •)  771 

Extreme  difficulty  which  the  crown  experienced  in  controlling  its  power, 

(Note*)  771 
Expedient  resorted  to  by  Louis  XV.  to  dismiss  the  parliament  of  Parist, 

(Note")  951 
His  successor  adopted  every  jealous  precaution  to  abridge  the  privileges 

of,  in  deliberating  and  remonstrating,  962 

PAROCHIAL  RELIEF,  disqualification  from  voting  at  parliamentary  elec- 
tions, 548 

PASSIVE    OBEDIENCE,  remarks  on  the  absurd  doctrine  of,  321—325, 
472—487,  529,  530,  885 

PAUL  IV. — vide  Rbformation 

PEERS — vide  Lboxslattvb  Assbbiblibs 

Cannot  vote  at  parliamentary  elections,  546,  556 

Irish,  when  they  may  vote,  and  be  elected  members  of  the  commons, 

562,  563 
English  or  Scotch,  cannot  be  elected  members  of  the  commons,  nor 

Irish  representatives,  621 
Need  not  be  qualified  by  estate  for  parliament,  541 
Interference  at  elections  by,  556 

PENANCE  AND  CONFESSION— w<fo  Introduction  {Index),  cxxxv. 

PENSIONERS,  during  the  pleasure  of  the  crown,  excluded  horn  the  £om« 
mons,  475,  476,  626,  627 

PENSIONS,  holders  of,  ineligible  as  members  of  parliament,  626,  627 
Restrictions  placed  on  the  crown  in  the  grant  of,  597 — 599 

PEOPLE — vide  Popular  Assbhblibs 

Should  delegate  their  power  to  a  small  number  of  persons,  who  thus 
become  enabled  maturely  to  weigh  every  resolution,  846,  846 

Representatives  of,  will  naturally  be  selected  from  among  those  citizens, 
who  are  most  favoured  by  fortune,  847 

In  popular  governments  the,  have  never  themselves  Kmedted  the  dis- 
advantages attending  their  situation,  848 
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PEOPLE— Mn/intfA^.  I K  i>  R  z 

RepKsentatives  of  tbe,  in  England,  have  acquired  every  power  to  make 

their  resolutions  the  result  of  reflection  and  dcltberation,  104 — 110, 
131—137,  377,  461,  472,  473,  486,  631—665,  853 

Boasted  power  of  the,  sometimes  rendered  illusory,  855 

It  is  impoflaible  for  the,  ever  to  have  faithful  defenders  under  republican 
gOTemments,  54,  69—79,  166—163,  346,  396—417,  480—483,  856 

Ambitious  principles  which  influence  i^l  parties,  480,  860,  861 

When  tbe,  are  often  called  to  act  in  their  own  persons,  it  is  impossible 
for  them  to  acquire  any  exact  knowledge  of  tne  state  of  things,  889 

It  is  a  contradiction,  that  the,  should  ac^  and  at  the  same  time  retain 
any  real  power,  8^ 

When  tbe  springs  of  government  are  placed  out  of  tbe  body  of  the, 
their  action  is  thereby  disengaged  from  all  that  can  render  it  com- 
plicated, 890 

If  those  who  are  entrusted  with  the  active  part  of  government,  were  to 
attempt  the  subversion  of  liberty,  their  ruin  would  be  the  result,  890 

The  body  of  the,  should  not  interpose,  but  to  influence,  to  be  able  to 
act,  and  not  to  act,  891 

In  England,  it  may  be  said  that  tbe,  possess  both  the  judicial  and  cen- 
sorial power,  059,  960 

Freedom  the,  enjoy  in  interfering  in  government  matters,  472,  966 

PERJURY,  procuring  witnesses  to  commit,  punishment  for,  1086 
Corruptly  committing  any  manner  of,  1087 

Persons  convicted  (n,  disabled  "  for  ever*'  from  exercising  tbe  elective 
franchise,  653 

PERSON,  stealing  from  the,  1063,  1080 

PERSONATION,  of  seamen,  1044,  1057—1060 

Owners  of  stock,  annuity,  or  other  public  fund,  1046 

Acknowledging  recognizance  or  bail  before  any  court,  judge,  or  other 

person  lawfully  authorized  to  take  the  same,  in  the  name  of  any  other 

person  not  priey  or  consenting  to  the  same,  1046 

PETITION,  standing  orders  for  examining  the  qualification  of  candidates  for 
^  parliament  upon,  641,  542 

PETITION  OF  RIGHT— wiAr  Right 

PHILIP  AND  MARY— UMfc  Mary,  Rmgn  op,  cxxxxvii.— cxxxviii. ; 

262—262 

PICKERING,  LORD  KEEPER,  delivers  a  royal  message  to  the  commons, 
restrictive  from  freedom  of  speech,  282 

PIRACY,  punishment  for,  1036 

Aaaftulting  with  intent  to  murder,  and  committmg  the  crime  of,  1034 

PIUS  IV.,  v.,  AND  VI.— M<fc  Rbformatxon 

PLACES  OF  PROFIT,  holders  of,  ineligible  for  parliament,  621—628 

PLEDGE  OF  GOODS,  stealing  or  embezzling  of,  by  factor  or  agent,  1083, 
.  1084 

POISON,  killing  by,  or  administering,  or  attempting  to  administer,  1034 

Administering,  although  no  bodily  injury  shall  have  been  effected,  1036 

POLICE,  maeistratee  and  officers  of,  disqualified  from  parliament,  621 
Not  to  mterfere  at  elections^  547 

POLL,  for  members  of  parliament,  when  to  begin  in  counties,  cities,  boroughs, 
and  cinque  ports,  560,  551 
Continuance  of,  in  counties  and  boroughs,  661 
Adjournment  of,  in  cases  of  riot,  558 
Mode  in  which,  continued  after  adjournment,  in  cases  of  riot,  568 

POOR,  erroneously  supposed  to  have  been  supported  by  alms  of  monasteries, 
177>  178 
During  the  existence  of  the  monasteries,  the  scheme  of  a  provision  for 
the  poor,  had  been  adopted  by  the  legisUture,  178 
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Ikdbz.         pope — vide  Reformation  pagnm 

' —  Supreme  ecclesiaatical  authority  of,  187,  188,  298— ^7>  469,  470 

Bulls  of,  against  heretics,  238—241,  254,  208—307 

Temporal  power  of,  187,  254,  469,  470 

Inciters  to  treason,  254,  298—307 

Authority  of,  inconsistent  with  the  English  oonstitutton,  409,  470 

POPULAR  ASSEMBLIES— Mdi?  Pkople 

Disadvantages  to  which,  are  subjected  in  regard  to  their  coming  to  any 

deliberate,  well-weighed  resolution,  392 — 417,  841,  851 
Resolutions  of,  are  determined  by  reasons  which  they  would  blush  to 

pay  any  regard  to,  on  less  serious  occasions,  841,  852 
Resolutions  adopted  at  an  assembly  of  the  people,  are  nothing  more 

than  the  effect  of  the  artifices  of  a  few  designing  men,  151,  157, 

166—168,  345—349,  367  (Note  4),  394—417,  44^—450,  461—463, 

480—483 
No  proposal,  however  absurd,  to  which,  may  not,  at  one  time  or  other^ 

be  brought  to  assent,  845 

PORCIA  LEX  DE  TERGO  CIVIUM,  effeets  with  which,  was  attended^ 
858 

PORTREEVE — vide  Municipal  Institutions — Saxon  Period 

POST-HORSE  DUTY,  farmers  of,  may  vote  for  members  of  parliament,  547 

POST-OFFICE,  secretary  to,  not  eligible  for  parliament,  625 

Officers  in,  not  to  vote,  nor  to  interfere  at  elections,  546,  624,  626 
Servants  in,  stealing  or  embezzling  letters,  1052,  1068,  1107 
Stealing  or  unlawfully  taking  any  post  letter  bag,  or  letters.  1060 
Fraudiuently  retaining  or  wOfully  secreting  any  letter,  1101 
Servants  in,  permitting  any  letter  to  be  miproperiy  opened  or  delayad, 
1107 

POWER  OF  ATTORNEY,  forgery  of,  punishment  for,  1043,  1045,  1057, 
1069 

PR^MUNIRE,  writ  of,  defined,  804 

PR^TOR,  duties  of  the  Roman,  683,  684 

Office  of  a  judge  of  equity  assumed  by,  719 

Decided  acceding  to  the  civil  and  preetoriaa  laws,  and  in  an  arbitrary 

manner^  724 
Restrained  by  '*  Lex  Cornelia,**  725 
Edicts  of,  denoted  the  general  body  of  law,  to  whicli  their  edicts  gave 

rise,  648 
Eldicts  of,  not  of  a  more  contradictory  character  than  the  decisions  of 

the  English  judges,  649 

PREGNANT  WOMEN,  procuring  the  miscarriage  of,  1036 

PREROGATIVE,  ROYAL — vide  De  Lolme— Introduction— Rbpormation 
The  English  have  annexed  no  other  idea  to  the  word  "  King,**  than  thai 

which  the  Latins  annexed  to  the  word  *'  Rex,**  and  Sie  northern 

nations  to  "  Cyning,**  810 
Executive  power  vested  in  the  king,  531 

^oyal  assent  requisite  before  bills  become  statutes,  536,  537,  944 
>Restrictions  placed  on  the,  82— 102,  104^110,  117—121,  131—137, 

575—629,  834,  863,  915,  919,  920,  977 
Commands  of  the  sovereign  no  defence  for  a  criminal  act,  606 
No  Roman  Catholic  prince  can  be  invested  with  the,  473 
Property  of  every  individual  has  been  secured  from  tile  executive  power, 

914 
Representatives  of  the  people  have  converted  the  right  of  taxation  into 

a  regular  and  constitutional  mean  of  influencing  the  executive,  914 
Duties  of  the  crown,  are  to  countenance  and  support  with  its  strength, 

the  execution  of  the  laws,  915 
Oppression  of  an  obscure  individual,  gave  rise  to  the  Habeas  Coipiu 

Act,  916 
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The  floreieign,  for  having  penwiially  violated  the  safety  of  the  subject,    '- 

neeived  severe  censure,  919 
Limitatioiis  on  the  executive  power,  greater  in  Enghuid  than  in  any 

other  government,  919,  920 
liberty  enjoyed  by  the  English,  is  caused  by  the  impossibility  of  any 

body  tnmsferring  to  itself  the  executive,  932,  936 
Crown  of  England  derives  no  support  from  the  regular  forces,  466, 486, 

934 
King  of  England  can,  without  the  assistance  of  an  army,  avoid  those 

diuigeis  to  which  other  sovereigns  are  exposed,  935 
FoondatiottB  of  the    English  oonstitution  are  diiferent  from  those  on 

which  the  same  power  rests  in  other  countries,  937 
Pariiamenta  of    England  preserved  national  liberty,  by  rejecting  the 

exeeative  anthority,  and  vesting  it  in  a  single  person,  945 
The  executive  cannot  propose  laws  and  remedies,  473,  832 
In  ancient  governments  the  executive  was  in  a  state  of  dependanoe  on 

the  legislature,  833 
King  of  England  unites  in  himself  the  whole  public  power  and  majesty, 

834 
Mode  ifci  which  all  executive  authority  is  taken  from  those,  to  whom  the 

legislative  authority  has  been  confined,  862 
Power  of  conferring  and  withdrawing  places  and  employmeuts,  863 
A  share  in  the  legislative  power  belongs  to  the,  863 
The  erown  is  the  only  permanent  power  in  the  state,  863 
The  l^;islative  cannot  invest  itself  with  the  executive,  864 
In  England,  the  cause  of  the  people  is  not  oontinnally  deserted  and 

betrayed,  864 
All  persons  are  interested  in  confining  the,  to  its  proper  boundaries,  865 
The  minister  is  equally  interested  with  his  fellow-citizen  in  maintaining 

the  laws  on  which  public  liberty  is  founded,  865 
The  commoner  and   peer   are  compelled  to   wish  only  for   equitable 

laws,  and  to  observe  them  with  exactness,  866 
The  arm  of  justice  equally  brings  to  account,  as  well  the  most  powerful 

as  the  meanest  offender,  866 
It  is  the  throne  which  makes  the  people  sure,  that  its  representatives 

never  will  be  anything  more  than  its  representatives,  867 
Those  persons  who  seem  to  have  it  in  their  power  to  acquire  the  execu- 
tive authority,  are  prevented   from   entertaining  thoughts  of   doing 

so,  946 
The  crown  cannot  depend  on  security,  if  it  does  not  fulfil  its  engage- 
ments to  the  country,  952 
Stability  of  the  powers  of  the  English  crown,  allows  essential  branches 

of  "RF^gli^h  liberty  to  take  place,  which,  without  it,  could  not  exist, 

953 
Personal  freedom,  in  England,  superior  to  that  of  Rome  and  France,  953 
The  exeeative  in  Englimd,  cannot  alter  the  settled  course  of  law  in 

dvil  and  criminal  matters,  956 
It  is  the  right  of  canvassing,  without  fear,  the  conduct  of  those  who 

have  the  administration    of  government,  which  constitutes  a  free 

nation,  959 
Single  rulers  have  ever  found  it  impvaoticable  to  place  an  unreserved 

trust  in  pabKe  aasemblies,  960 
Crown  of  England  can  give  leave  to  assemble,  and  show  the  most  unre- 
served trust  in  parliament,  963 
Unlimited  f^«edom  of  speech,  963,  964 
Executive  authority  operates  to  the  advantage  of  the  people  in  a  two-fold 

manner,  064 
Power  of  the  crown,  in  other  monarchies,  has  not  been  able,  by  itself, 

to  produce  the  same  effects,  as  it  has  in  England,  965 
In  aU  national  conventions,  the  people  of  England  perceived  that  the 

executive  must  be  undivided,  965 
The  English  government  does  not  derive  its  stability  from  the  standing 
force  it  has  at  its  disposal,  970 
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Where  the  soyereign  looks  to  hia  army  for  the  security  of  his  pereon 

and  authority,  the  same  military  laws  by  which  this  army  is  kept  toge- 
ther, must  be  extended  over  the  whole  nation,  972 
In  all  monarchies  the  executive  power  in  the  state  is  supposed  to  possess 

originally,  and  by  itself,  all  manner  of  lawful  authority,  97^ 
In  England,  it  is  not  the  authority  of  the  government,  it  is  the  liberty  of 

the  subject,  which  is  supposed  to  be  unbounded,  974 
Foundation  of  the   doctrine  which  makes  the  powers  of  government 

subordinate  to  the  laws,  was  laid  before  the  Great  Charter  passed,  976 
The  executive  never  acts  but  under  such  laws  as  are  ascertained,  978 
The  crown  of  England  never  resorted  to  military  force  for  its  support, 

978 
Authority  of  the  House  of  Tudor  not  maintained  by  an  army,  979 
House  of  Stuaii,  although  only  supported  by  the  civil  authority  of  their 

office,  ofifered  great  opposition  to  the  restless  spirit  of  the  nation,  979, 

980 
Events  in  the  reign  of  James  II.  afford  a  proof  of  the  solidity  annexed 

to  the  authority  of  the  £2nglish  crown,  980 
Manner  in  which  the  country  has  been  governed  since  the  Revolution 

of  1689,  p.  981 
The  militaxy  power  subordinate  to  the  civil,  981 
The  Elngliah  army  cannot  procure  the  sovereign  any  permanent  strength, 

894 
Authority  of  the  crown  in  England,  rests  upon  foundations  peculiar  to 

itself,  986 
Essential  power  of  the  king  is  derived  from  the  civil  branch  of  his  office, 

987 
Nothing  is  more  chimerical  than  a  state  either  of  total  equality  or  total 

liberty,  999 
The  sovereign  should  possess  authority  to  protect  the  whole  community, 

999 
A  great  body  of  men  cannot  act,  without  being,  though  they  are  not 

aware  of  it,  the  instruments  of  the  designs  of  a  small  number  of 

persons,  1001 
Advantage  of  a  concentration  of  power,  1002 
The  English  government  will  he  no  more,  when  the  crown  becomes 

independent  of  supplies,  or  when  the  representative  power  assumes 

the  executive,  1004,  1005 
King  of  England  has  an  exclusive  power  in  relation  to  foreign  affairs, 

war,  peace,  treaties,  &c.,  1007 
King  of  England  can  always  deprive  his  ministers  of  their  employ- 
ments, 1008 
Power  is  never  so  well  repressed  and  regulated,  as  when  it  is  confined 

to  a  sole  indivisible  seat,  1009 
From  the  indivisibility  of  the  governing  authority  in  England,  a  com- 
munity of  interest  takes  place  among  all  orders  of  men,  1009,  1010 
Evils  from  the  crown  being  independent  of  parliament  in  pecuniary 

resources,  1015 
The  liberty  of  the  subject  might  be  invaded  with  impunity,  1015 
If  the  crown  could  govern  without  the  assistance  [of  the  commons,  it 

would  dismiss  them  for  ever,  1016,  1017 
King  of  England  would  be  absolute  were  it  not  for  the  rijrht  of  taxation, 

1017 
Sovereigns  of  England  have  always  been  kept  in  a  state  of  real  depen- 

dance  on  the  representatives  of  the  people  for  necessary  supplies. 

1018,  1019  ^       rr  --, 

Evils  from  the  crown  of  England  rendering  itself  independent  from  the 
commons  for  its  supplies,  1020 

PRESS,   LIBERTY   OF,  despotic  restraints  upon,  by  the  court  of  Star 
Chamber,  273,  274,  871 
Ixnproper  restrictions  on,  by  the  Long  Pariiament,  Charles  II.''and  James 
11.,  391—417,  468,  872 
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PRESS^  LIBERTY  OF^eonHnued.  Index 

Established  in  1094,  p.  872  

In  what  it  consists,  872 

From,  every  individual  becomes  acquainted  with  the  state  of  the  nation, 

and  die  three  kingdoms  seem  as  if  they  were  one  single  town,  875 
Constitutes  a  check  on  those  who  enjoy  public  authority,  876 
Is  not  injurious  to  the  reputation  of  individuals,  but  its  surest  guard,  877 
Induces  the  spirit  of  liberty,  878 
Constitational  advantages  of,  879,  880 
Serves  as  a  check  upon  parliament,  881 
Bight  of  ultimate  resistance  dispUys  the  advantages  of,  888 
Does  not  exist  in  any  European  monarchy  as  it  does  under  the  English 

constitution,  957,  958 
Affords  every  man  a  mean  of  laying  his  complaints  before  the  public, 

from  which  redress  is  ultimately  acquired  against  any  act  of  oppression, 

958 
Available  for  the  purposes  of  advertising  the  time  and  place,  as  well  as 

the  intent  of  public  assemblies  for  the  redress  of  grievances,  966 

PRESBTTERIANS<-t7ui0  Rsformation 

PRETENDER  (JAMES  STUART>-vu28  temp.  William  IIL,  477>  478 

PRIESTS — vide  Rbformation 

PRISON-BREAKING,  punishment  for,  1035,  1071,  1080 

PRISONER— iTufe  Criminal  Law 

When  once  acquitted,  can  never  be  tried  again  for  the  same  offence, 
781,  782 

PRIVILEGE  of  PARLIAMENT— oid^  Lbgislatiyb  Asbbbtblibs 

PRIVY  and  CABINET  COUNCILS— vui?  Lboislativb  Ahsbmblibs 

In  the  reign  of  Charles  I.  the  privy  council  too  numerous  for  practical 

administration  of  supreme  power,  475 
Distinction  of  the  cabinet  from  the  privy  council,  *475 
No  bill  of  impeachment  can  be  framed  against  a  "  cabinet  councillor," 

475,  476 
Cabinet  council,  no  legal  existence,  475,  476 

PROBATE,  transmitting  any  faiae  petition  in  lieu  of,  to  the  inspector  of 
seamen's  wills,  1059 

PROCESS,  CIVIL— OT<fo  Dr  Lolmb— (/yui^jr)  Lxxiv.— lxxvI  ; 681—717 

PROCESS,  CRIMINAL,  lxxx.— lxxxL  ; ^765—804,  1033—1139 

PROCLAMATION  of  parliamentary  elections  in  counties,  550 
In  cities,  boroughs,  and  cinque  ports,  550,  551 

PROCLAMATIONS,  ROYAL  — rufe- Introduction— Housbs  op  Tudor 
AND  Stuart 

Power  of  dispensing  with  laws  by,  declared  to  be  illegal,  472 

Those  of  Henry  VlII.  to  have  the  force  of  laws  and  the  authority  of 
revelation,  166—169 

Power  of  di^nsation  frequently  exercised  by,  temp.  Edward  VI.,  211 

Enforced  by  fine  and  imprisonment,  iemp»  Edward  VI.,  211 

Right  claimed  by  Elizabeth  to  carry  into  effect  the  spirit  of  existing 
Uws,  264 

Banishment,  personal  arrest,  and  martial  law  enforced  by,  temp.  Eliza- 
beth, 264,  265 

Unconstitutional,  issued  by  James  I.,  316 

Assumed  distinction  between  laws  and,  325 

Ri^ts  of  persons,  and  rights  to  property,  interfered  with  by,  temp, 
Charies  I.,  382 

PROFOUND INO  in  legislation,  privilege  of,  reserved  to  the  executive  power 
in  commonwealths,  827 
People  of  England  possess  the  initiative  in  legislation,  829 — 834 
Adrantages  which  arise  therefrom^  831,  853 
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Imdbx.         propounding— ooiUimitfdL 

Modes  adopted  in  France,  and  Sweden,  994,  996 

Scotland  and  Ireland,  831 

In  ancient  goyeniinents  the  executire  was  in  a  state  of  dependanoe  on 
the  legialatiTe,  833 

PROROGATION,  parliamentary  yacancies  occurring  during,  how  filled  op, 
549 
The  crown  invested  with  the  powers  of,  601^  609 
Effects  from  the,  of  parliament,  634 

PROTESTANTS— vtdf  Rxfoiulation 

In  Ireland  must  still  taJce  the  oaths  of  allegiance,  supremacy,  and  abju- 
ration, 648 

PUNISHMENT,  neither  the  judge  nor  sheriff  can  alter  the  mode  of,  783 
Does  not  extend  beyond  the  mere  deprivation  of  life,  787 
Extreme  mildness  of,  as  administered  in  England,  928,  1033 — 1139 
Citizens  who  were  at  the  head  of  the  Roman  republic  aaaumed  to  them- 
selves a  great  degree  of  cruelty,  928 
Spirit  of  great  irregularity  and  cruelty  prevailed  among  the  Greeks  in 

the  infliction  of,  929 
No  cruel  and  unusual  punishments  can  be  enforced  in  England,  981 

PURGATORY,  DOCTRINE  OF— vide  Introduction  {Index),  exxxv. 

PURITANS— vtcb  Rbpormation— /tfmjD.  Jahbs  I.  and  Charlis  I. 
Treasonable  character  of,  368 

Hypocritical  professions  o[  religious  doctrinal  of,  358—362,  396—400, 
4O7--409 

PURVEYANCE,  the  commons  forbidden  by  Elixabeth  to  mitigate  the  abuMs 
of,  272 
Proceedings  in  parliament  against,  272,  421,  472 
Rights  of,  and  pre-emption  abolished  under  Charles  II.,  421 

QUAKERS,  affirmation  of,  in  all  cases,  equivalent  to  an  oath,  648 

QUALIFICATION  OATH,  of  a  candidate  for  parliament,  when  and  by 
whom  to  be  taken,  641 
Consequences  of  refusing  to  take,  641,  642 
Those  who  are  exempted  from  the  necessity  of  taking,  641 

QUALIFICATION  OF   CANDIDATES,  for  parliament,  what  sufficient, 
632,  641 

QUALIFICATION  OF  VOTERS  in  counties  and  boroughs,  632, 64S-4M6 

QUAY,  stealing  from,  1064 

RANGER  OF  WINDSOR  FOREST  incapaciUted  from  parliament,  623 

RAPE,  ravishing  a  woman,  1033 

Carnally  abusfaig  a  girl  under  ten  years,  1033 

Carnally  abusing  a  girl  above  ten  and  under  twelve,  1106 

RATES,  POOR'S,  payment  of,  requisite  for  exercising  the  pazliamentaiy 
franchise,  644 — 646 

RATING  to  poor's  rates  necessary  in  boroughs,  644 

Premises  occupied  In  immediate  succession,  644, 646 
Occupiers  can  demand  to  be  rated,  646 

RECEIVERS  OF  STOLEN  GOODS,  punishment  o^  1066,  1086,' 1089 

RECORDS,  difficulties  in  the  interpretation  of  ancient,  4 

Great  deficiency  of  early,  and  the  causes  to  which  it  may  be  ascribed,  4 

Stealing  or  deetroyuig  of,  1084,  1086 

False  certificate  of,  by  officers  of  the  court,  1061 

REFORMATION,  ECCLESIASTICAL,  temp.  Henry  VIIL— v<<2f  Imtbo- 

duction  {Index),  cxxix. — cxxxiii.; 178 — 207 

Of  monasteries,  vide  Introuuction  {Index),  cxxix.; 170 — 178 

Temp,  Edward  Yh^vide  Imtboduction  {Index)^  cxxxiy.•cxxxTiL^ 
216—262 
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REFORMATION,  ECCLESIASTICAIr-MfUJfMMcl,                                             Ikdcx. 
Temp^  Mary — vid€  Imtboouction  {Indea),  oucxviL — oxxxYiiL; ^the  1 

temporary  sabvenion  of,  252—  262 
Temp,  EtuabeUi — vide  Intboddction  (Jiuiftr),  oxll— exiiii.  ;*— 289 

—311 
TemjK  James  I. — vide  Introduction  (Indea),  cxLvii.  cxltuu  ;*— 353 

—366 
TemjK  Charies  I.,  progreas  of,  arrested,  cxiix.— oxl.  ;        300,  306, 407 
TemjK,  Chariea  II.  religious  disaentioiui— vMf  Introduction  (/fidiftr), 

ciiL^cLvi. ; 420--446 

Temp,  James  II.,  attempts  to   subveri— vidlf  Intboduction  {Indejt), 

cLiv. — CLV. ; 459 — 470 

Temp,  William  III.,  securities  for  the  maintenanoe  of — tfide  Intro- 

DUcnoN  {Itidejr)y  clv.— cLvi.; 470—476 

REGICIDES,  execution  of  tbe,  418—420,  427 

Those  who  were  saved  from  capital  puuishmeiit,  425—427 

REGISTERS,  forgery  of,  1045—1047,  1058,  1069,  1074,  1098 

REGISTRAR  OF  ADMIRALTY,  disqualified  from  parliament,  693 

RELIGIOUS  INSTRUCTION  cannot  be  anticipated  from  the  co-operation 
of  the  churches  of  Rome  and  England,  (Note  86)  202,  203 

REMISSION  OF  SINS— vufe  Introduction  {Index),  cxxxv.— cxxxvi. 

RESCUING  of  prisoners  from  legal  custody,  punishment  for,  1035,  1038, 
1039,  1063,  1064,  1070,  1071,  1080,  1088 

RESIDENCE,  time  of,  requisite  in  boroughs,  for  exercising  the  pajrliamentary 
electire  franchise,  544 — 545 

RESISTANCE,  right  of,  is  the  ultimate  and  lawful  resource  against  the  vio- 
lences of  power,  472,  885 
Throne  of  England  declared  vacant,  because  the  king  had  violated  the 
fundamental  laws,  468—471,  886 

Courts  of  law  have  grounded  their  judgments  on  the,  887 

Displays  the  advantages  of  a  free  press,  888 

The  cause  of  each  individual  is  really  the  cause  of  all,  and  to  attack  the 
lowest  among  the  people,  is  to  attack  the  whole  people,  888 

When  the  people  are  often  called  to  act  in  their  own  persons,  it  is  im- 
possible for  them  to  acquire  any  exact  knowledge  of  the  state  of 
things,  889 

It  is  a  contradiction,  that  the  people  should  act,  and  at  the  same  time 
retain  any  real  power,  889 

When  the  springs  of  govenmient  are  placed  out  of  the  body  of  the 
people,  their  action  is  thereby  disengaged  iiom  all  that  can  render  it 
complicated,  890 

If  those  who  are  entrusted  with  the  active  part  of  government,  were  to 
attempt  the  subversion  of  liberty,  their  ruin  would  be  the  result,  800 

The  body  of  the  people  should  not  interpose,  but  to  influence,  to  be  able 
to  act,  and  not  to  act,  891 

RESTITUTION   of  crown  and  church  lands,  disputes  respecting    temp, 
Cliaries  II.,  423,  430 
Of  stolen  property — vide  Rbward    . 

REVENUE — vide  Lxgislativb  AssBHBLns 

Settlement  of,  at  the  Restoration,  420—422 
Fixed  character  of,  temp.  William  III.,  485,  486 
Amount  of  income  and  expenditure  of  the  United  Kingdom,  in  the  year 
ended,  5th  January,  1837,  pp.  577—690 

REVENUES,  ECCLESIASTICAL,  610—620 

Amount  of  incomes, — Number  of  curates, — Appropriations  and  impro- 
priations,— Glebe-houses, — Sinecure  rectories, — Revenues  of  archie- 
piscopal  and  episcopal  sees, — Annual  revenues  of  cathedral  and 
collegiate  churches, — Revenues  of  the  dignitaries  and  other  spiritual 
persons,  610 
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Number  of  benefices,  with  and  without  cure  of  bouIs,— Total  groas  and 

net  meomes,  611 
Number  of  curates  employed  by  resident  incumbents,  611 
Expenses  bearing  upon  the  incomes  of  the  clergy,  611 
Abstract  of  the  incomes  of  incumbents  and  curates  (TableV612 
Scale  of  incomes  under  200/L  and  progressmg  by  10/.  (Table),  613 
Scale  of  incomes  under  500/.  and  progressing  by  20/.  (Table),  614 
Scale  of  incomes  under  1000/.  and  progressing  by  50/.  (Table),  615 
Scale  of  incomes  under  2000/.  and  progressing  by  100/.— 2000/.  and 

upwards,  and  progressing  by  500/.  (Table),  616 
Table  of  sinecure  rectories,  617 

Table  classing  the  patronage  of  benefices,  and  showing  the  number  pos- 
sessed by  each  class,  618 
Table  classing  the  appropriations  and  impropriations;  showing  the 
Number  possessed  by  each  class,  and  the  number  of  cases  in  each 
diocese  in  which  the  vicarage  is  partly  or  wholly  endowed  with  the 
great  tithes,  619 
Table  of  the  number  of  cases  in  each  diocese  in  which  there  is  a  glebe- 
house,  fit  or  unfit  for  residence,  or  m  which  there  is  none,  620 

REVENUE  OFFICER— vwfo  Officer 

REVOLUTIONS  have  always  been  conducted  in  England,  in  a  maimer 
advantageous  to  public  liberty,  891,  892,  900—904 
Not  so  in  the  republics  of  Rome  and  Greece,  or  in  the  limited  European 

monarchies,  893—900 
Revolution  of  1688,  its  justice  and  necessity,  466—470 

RE-UNIONS  in  France  of  particular  provmces  to  the  crown,  502 

REWARD,  taking  or  soliciting,  under  pretence  of  helping  to  stolen  property, 
1049 

RICHARD  I.,  REIGN  OF— vide  Intboduction  {Jndex\  cxviii* 

RICHARD  II.,  REIGN  0¥—v%de  Introduction  {Index)y  cxxv. 

RICHARD  III.,  REIGN  OF— vidtf  Introduction  {Index),  cxxvii. 

RIOTS,  rioters  remaining  an  hour  together  one  hour  after  proclamation,  1035 
Riotously  pulling  down  or  destroying  any  church,  chapel,  &&,  1033 
Rioters  attainted  of  petty,  or  heinous,  1104,  1119 
At  the  poll,  adjournment  in  case  of,  558 
Accompanied  with  personal  intimidation,  will  avoid  the  election,  558 

RIGHT,  PETITION  OF,  provisions  of,  377,  524,  903 

RIGHTS,  ANCIENT— wife  Ancibnt  Rights 

RIVER — vide  Navigable  River 

ROADS,  INSPECTOR  OF,  in  Ireland,  disqualified  from  parliament,  622 

ROBBERY,  Assaults,  with  intent  to  commit,  1080,  1081 
From  the  person,  1034,  1053 
From  a  house,  1034,  1037,  1053,  1054 
From  public  stores,  1038,  1063,  1082 
From  public  offices,  1052,  1068,  1069,  1107 

ROMAN  CATHOLICS— om/0  Reformation 

Oaths  to  be  taken  by,  for  parliamentary  franchises,  548,  549 

ROMAN  LAWS— -vtde  Db  Lolmb  (Indew\  Chaptbr  IX.,  Lxix. — Lxxiii.; 
638—681 

ROME — vide  Roman  Laws 

Patricians  and  senate,  inculcated  the  people  with  erroneous  notions  of 

liberty,  835 
Political  artifices  of  the  senators,  consuls,  and  dictators,  849 
Principles  under  which  the  Roman  consuls  and  dictators  were  ap- 

pomted,  850 
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People  eaimot  have  &hhful  defenders  under  republican  goTemments,  866 
Joduaal  power  tAy  was  a  mere  instrument  of  tyranny,  867 
EnactmentB  respecting  liberty,  were  by  the  governors  of,  openly  dis- 
regarded in  prsetieey  906—907 
Levity  and  infamy  of  the  public  judgments  of,  900,  910 
Disordeis  of  the  government  of,  arose  from  its  inherent  imperfections, 

911,912 
Power  of,  became  so  great  that,  after  having  conferred  it,  it  was  at 
length,  no  longer  able  to  resume  it,  989 

BOU8SEAU  cited,  826,  836,  849,  870,  996 

SABBATARIAN  CONTBOVERSY,  397,  398 

SACRILEGE,  breaking  and  entering,  and  stealing  in  any  church  or  chapel, 
1053 
Riotonaly  demolishing,  pulling  down,  or  destroying,  or  beginning  to  do 
n,  1033 

SAINTS,  INVOCATION  OF— vide  Introduction  {Inde»\  cxxzvi. 

SAVOY,  omfeience  at,  433 

SAXON  PERIOD — wde  Introduction  {Indern^  cxiv.— cxv. ; 3 — 18 

SCHISMB,  aets  of,  on  the  part  of  the  Roman  church,  178—207, 216—262, 311 

SCOTLAND,  sixteen  peers  of,  and  forty-five  commoners,  to  be  members  of 

the  parliament  of  Great  Britain,  660 
Mode  in  summoning  the  representatives  of,  660 
Privileges  of  the  peers  of,  hi  sitting  upon  the  trial  of  peers,  600 
Rank  uid  pecedency  of  the  peers  of,  660 
Election  of  the  peers,  600 

Rig^  of  the  representative  peers  merely  personal,  661 
The  sixteen  elected  peers  have  alone  the  right  to  writs  of  summons,  661 
PveroBative  of  the  crown  to  increase  the  number  of  the  commons, 

fan^iedljr  taken  awa^,  661 
Rdative  rights  and  privileges  of  the  peers  since  the  Act  of  Union,  662 
PesiB  of  England  became  peers  of  a  new  kingdom,  662 
The  oomponent  parts  of  the  peerage  of  Great  Britain,  662 
Eflect  of  the  Acts  of  Union.  664 
Limitation  on  the  number  of  representatives,  664 
Relative  situation  of  the  peers  of  Scotland  and  Ireland  to  those  of 

England.  666 
Number  ot  representatives  in  the  commons  for,  under  the  Reform  Act, 

638 
Ptotestanta  in,  released  from  taking  the  oaths  of  allegiance,  abjuration, 

and  supremacy,  at  pariiamentary  elections,  648 

SEA  BANKS — vide  Navioabli  Rivers 

SEAMEN,  master  of  a  merchant  vessel  forcing  on  shore,  or  refusing  to  bring 
home,  1106 

SECRETARY  OF  STATE,  action  against  by  a  private  individual  for  being 
anested  under  a  general  warrant,  (Note  *)  927 

SECURITY  for  money,  stealing  of,  1060 

SENATE,  ROMAN— vfdff  Roman  Laws 

SERVANTS,  embeakment  by,  1069,  1060,  1068,  1083,  1107 

SETTLEMENT,  ACT  OF,  473—479 

SEVT6NE,  MADAME  DE,  cited,  1019 

SHERIFFS— eid^  Introduction 

Mode  in  which  parliamentary  writs  are  sent  to,  446,  450 

Inem^Ue  from  representing  their  shires  in  parliament,  or  from  exer- 

damg  the  elective  franchise,  621 
Prodamation  for  county  elections  by,  660 

n 
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Index.        SHERIFFS— oemlinwil 

——^.-.^  Corrapt  conduct  of,  in  exercising  their  duties,  as  retaming  otBoers  for 

members  of  parliunent,  145, 146 

SHIP— Vtd^  SXAMSN 

Stealing  from,  in  port,  or  in  a  river,  or  canal,  1064,  1064 

Plundering  or  stealing  from,  in  distress,  wrecked,  stranded  or  east 

on  shore,  1069,  1071 
Setting  fire  to,  1034 

Damaciing,  otherwise  than  by  fire,  1064,  1077 
Exhibiting  false  lights  or  signals  to  bring,  into  danger,  or  doing  any 

act  tending  to  the  immediate  loss  of,  lo£l 
Cutting  away  buoys  attached  to  any  vessel  or  mark,  1079 
Having  possession  of  goods,  from  a  wrecked,  &c.,  1071,  1086 

SHIP-MONEY,  its  origin  and  imposition,  386—388 
Remonstrances  against,  385—388 

SHOOTING,  muzder  by,  1033 

At  a  person  with  intent  to  murder,  1036 

At  a  person  with  intent  to  maim,  disfigure,  disable,  or  to  do  some  erievous 

bodily  harm,  or  to  prevent  or  resist  a  lawful  apprehension  or  detainer, 

1036,  1115 
At  officers  in  the  army,  navy,  or  revenue,  in  the  exercise  of  their  duties, 

1036,  1088,  1116 
At  a  ship,  belonging  to  the  navy  or  revenue,  1036 

SHOP,  breaking,  entering,  and  stealing  in,  1064 
Riotously  demolistmig,  1033 

Occupation  of,  sufficient  in  boroughs  for  parliamentary  elective  rights, 
644 

SILK  QOOD8—vide  Loom— Lack 

SINS — vide  Rbformation 

Absolution  from,  cxxxv. — cxxxvi ; 236,  236 

SIX  ARTICLES— ©ufe  Rbformation— <«»i».  Henry  VIIL,  cxxxii. ; 204 

SLAVES,  embarking,  importing,  or  bringing  into  any  island,  &c.,  1035 
Dealing  or  trading  in,  or  contracting  for  the  dealing  in,  1061,  1062 
Forging  certificates  respecting,  1062,  1063 

Making  or  subscribing^to,  any  false  declaration  respecting,  as^i^quired 
by  6  &  7  WiUiam  IV.  c  6,  1099 

SMITH,  DR.  ADAM,  his  opinion  on  liber^,  and  on  the  efi<BCts  produced  by 
a  standing  army,  examined,  (Note  *)  973,  978 

SMUGGLING— wufc  Ofpicbr— Ship— Shooting 

Being  armed,  and  assembled  for  the  purpose  of  anflintlng  in  running 

uncustomed  goods,  1036 
Found  in  company  with  four  others  with  goods  liable  to  forfeiture,  1066 
Foimd  armed  near  a  navigable  river,  1066 

SODOMY,  punishment  for,  1033 

Sending  letters  threatening  to  accuse  persons  of,  1036,  1049 

SOUTH-SEA  COMPANY,  forging  or  stealing  bonds  of,  1040,  1045,  1047, 
1069 

SPAIN,  mode  in  which  the  monarchy  of,  was  formed,  516 

SPELMAN,  dted,  496 

SPORTS,  BOOK  OF,  issued  by  Charles  I.,  397,  398 

STABBING,  with  intent  to  murder,  maim,  disfigure,  disable,  or  do  some 
grievous  bodily  harm,  or  to  prevent  or  resist  lawful  apprehension  or 
detainer,  1036,  1115 

STAMPS,  having  in  posaeseion  or  uttering  false,  1048 
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STAR  CHAMBER,  its  origm,  151,  (Note  1,)  264  Index 

Its  jnriadictioD,  injustice,  and  abolition,  152,  264,  382,  385,  393,  524,    - 1. 

871,977,997 

STEPHEN,  REIGN  OF— vide  Introduction  (/n<fe#),  cxvii, 

STORES,  embezzling  or  stealing  the  king's,  1038,  1060 
UnlAivfiil  possession  of  nayal,  1063,  1105 

STRAFFORD,  EARL  OF,  trial  and  ezecntion  of,  400—403 

SUB-CONTRACTORS,  eligible  for  parliament,  627»  628 

SUB-LESSEES  in  occupation,  can  exercise  the  paiLiamentary  elective  firan- 
chise,  544 — 546 

SUBORNATION  OF  PERJURY,  1087 

SUCCESSIVE  OCCUPATION  of  premises  under  the  Reform  Act,  confers 
the  elective  franchise,  544,  545 

SUPPLIES — vide  Lsoiblatxvs  Assbmblus 

Origin  of  the  estimates  of,  snd  appropriation  of,  421,  422,  485->487 

SUPREMACY,  ECCLESIASTICAL— mdff  Rsfoxmation 

SUPREMACY,  OATH  OF,  dispensed  with  in  England,  548 
C<mtinaed  to  Protestants  in  Ireland,  548 

SURVEYORS-GENERAL  of  hmd  revenue,  ordnance,  and  works,  disqua- 
lified from  parliament,  623 

SWEDEN,  an  aeeount  of  the  revolutions  that  have  taken  place  in  its  govern- 
ment, and  of  the  restraints  at  times  put  on  the  authority  of  the 
crown,  941 
Disadvantages  of  the  legislative  being  vested  in  the  body  of^the  people,  992 
Account  of  the  government  of,  previous  to  the  last  revolution,  1008 

SWIFT,  DEAN,  dted,  947 

TACITUS,  quoted,  518 

TAXATION— md^  Db  Lolmb— Introduction 
Oriffin  of  the  right  of,  94—102,  511 

All  Ulls  for,  must  originate  with  the  commons,  135^137, 288,  535,  536 
Privileges  of  the  peo|Me,  and  preservation  of  the  constitution,  secured  by 
the  commons  possessing  the  power  of,  472—473, 485-»487,  575—609, 
827-~834,  994—1005,  1014—1022 

TAXES,  officers  employed  in  the  collection  of,  ineligible  for  parliament,  and 
disqualified  from  exercising  the  elective  franchise,  624 — 626 
Payment  of,  requisite  in  boroughs  for  parliamentary  rights,  544,  545 

TEMPLE,  SIR  WILLIAM,  quoted,  497,  498 

TENANT,  sufficient  occupation  as,  for  exercising  the  parliamentary  franchise, 
543-^6 

TEST  ACT,  provisions  o^  443,  444 

TESTAMENT,  OLD,  202,  203,  218,  365 

TESTE  OF  PARLIAMENTARY  WRITS,  549,  560 

THIRTY-NINE  ARTICLES— m<i0  Introduction  (Indejt)  cxLii. 

THREATS  AND  THREATENING  LETTERS,  for  the  purpose  of  extort- 
ing money,  1036,  1049 
TICKETS    FOR    MONEY    OR    REFRESHMENTS— m<2tf    Bribery, 

TaSATINO 

TOLERATION,  Roman  Catholic  doctrines  of,  snd  Christian  charity— vtd^ 
Imtboduction  {Inde*\  czxxvi. 

Actof,  483,  464 
TONNAGE  AND  POUNDAGE— rWff  Introduction 
TORTURE,  punishment  by,  prohibited  by  positive  enactment,  472,  712,  783 

Isstsnces  of  being  practised  in  England,  261 
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IiTDEx.         TOWER  OF  LONDON,  eonstable  of,  disqualified  from  piriiament,  08S 

TRADE,  tumultuoudy  destroying  buildings  used  for  the  purposes  of,  1083 
Vice-president  of  Bosrd  of,  eligible  for  parliament,  626 

TRANSPORTATION,  prisoner  returning  from,  previous  to  expiratioa  of  his 
sentence,  1034 

TRANSUBSTANTIATION,    doctrine    of— tn<fo    Introduction   (/nAyr), 

CXXXiv. — CXXXT. 

TREASON,  limitation  of  the  crime  of  (Stat  25  Edward  III.  c  2),  111 
Law  of,  temp.  Henry  VIIL,  165,  620  (Note  f),  594 
Abolition,  by  Edward  VL,  of  the  tyrannical  laws  against,  209,  210,  520 
Mode  of  process  against  persons  accused  of,  778)  779 
Punishment  for,  1033 
Attainder  of,  creates  a  disqualification  from  parliament,  628 

TREATINO-^uiff  Bmbbry 

.  At  parliamentary  elections,  551 
Distribution  of  ribands,  or  other  party  distinotioiiSy  652 
Effects  of,  552,  553 

TREES,  stealing  of,  or  damaging,  1075—1077 

TRIAL  BY  JVRY— vide  Da  Lolmi  {Indem),  lxzz.— LzzxiL 

TRIBUNES,  ROMAN— «i(i«  Roman  Laws 

Betrayed  the  cause  of  the  Roman  people,  8979  898 

TRIENNIAL  BILL,  provisions  of,  and  its  repeal,  393,  428 

TRUSTS— «fd0  Equity  (Courts  of) 

TRUSTEES  AND  MORTGAGEES,  provisions  in  respect  of,  as  to  coonly 
votefl^  543 

TUMULT— vi<i0  Riot 

TURNPIKE-GATES,  injuring  or  destroying  of,  1101 

VACANCIES,  PARLIAMENTARY,  during  recess  or  session,  how  sup- 
plied, 549—551 

VERDICT— tmlff  Trial  by  Jury 

VESSEL— vt(i9  Ship 

UNDER-LESSEES,  in  occupation,  can  vote  at  parliamentary  etoetiofis^  643 
—546 

'*  UNDERTAKERS  '*  employed  by  James  I.,  as  agents  between  him  and  the 
parliament,  316,  317 

UNIFORMITY,  ACT  OF 
Temp,  Edward  VI.,  251 
Temp.  Elizabeth,  290—294 
Temp.  Charles  II.,  436 

UNDERWOOD— vid^  Tan 

UNIONS  between  Scotland,  Ireland,  and  England,  559—566 

UNIVERSITIES— vidlff  Cambridos,  Oxford 

WAGER— vtd^  Bribsry 

WAR,  levying  of,  direct  or  constructive,  1033,  1035,  1110,  1111 

WARDS  OF  CHANCERY— ©ufe  Equity  (Courts  of) 

WAREHOUSE,  occupation  of,  sufficient  in  boroughsi,  544,  546 

WARRANT  of  Spealcer  to  supply  vacancies  in  parliament,  during  session  mr 
recess,  550 

WILL,  codicil,  or  other  testamentary  instrument,  stealing,  destroying,  or  con- 
cealing, 1037,  1084,  1085 

WILLIAM  I.,  REIGN  OF— w<fe  Introduction  (fndejt),  cxv.— «xvU.; 

19—40 


INDEX.  CLZXXl 

WILLIAM  n.,  RBION  OF-^vide  Imtbodtohon  (/fidk»),  ex^— cxviiL;        Ikdxx. 
40  ^ 


WILLIAM  III.,  REIGN  OF— vid^  Inthodtotion  (/fui^),  eLy.—OLTii. ; 

470—487 

WINDOW  AND  HOUSE  DUTY,  those  employed  in  ooUeetiiig,  can  exer^ 
dee  pariiamentary  electiTe  franeluBey  646 

WOODS  AND  FORESTS,  oommiaBioaers  of,  only  one  eligible  for  pariia- 
ment,  020,647 

WOOLLEN  GOODS,  in  the  loom,  &e.,  cutting,  breaking,  destroying,  or 
damaging,  &&,  1049 

WORSHIP,  IMAGE— vJii^  Intiu>i>uction  {Indes)y  exxxr. 

WRECK — vide  Ofwkkb,  Polact,  Smr 

WRITERS,   POLITICAL,  their  ill-Jadged  expreedons  and  notions,  836, 

(Note  •)  870,  976 
Have  not  peoetnited  into  the  real  foundation  of  the  science  of  politics, 

988 
Ha^e  treated  it  as  an  occult  kind  of  science,  as  natural  philosophy  was 

conaidered  in  the  time  of  Aristotle,  (Note  *)  1004 

WRITS,  PARLIAMENTARY— «td^  Paocns  (Civil) 
Teste  and  iasoing  of,  649 
Sending,  by  post,  proTided  for,  649,  660 
To  be  read  at  the  commencent  of  elections  for  counties,  460 
DeUTsry  of,  and  indorsement  thereon,  660 


EBRATA  ET  COBBIOENDA. 

Page 

20,  lines  25  and  26,  deh  '^  which  was  illustrated  after  a  short  period,  by  the 
exehange,"  hffs  *^  and  after  a  short  period  exchanges  were  made.** 

25,  side-note,  deh  **  Tenants  of  mesne  land,'*  lgg€  *'  Tenants  of  mesne  lord.** 

53^  line  22,  dele  *'  to  hold,**  lege  *'  ftom  holding.** 

179,  line  38,  dek  *'  thev,"  lege  "  the.*' 

180,  line  1,  dele  "their,"  %0  "  the." 

188,  dele  note  18,  lege  Perceval's  Hist  Not  16,  17.     Cono.  II.  29,  32,  672. 
Cone*  IV.  759,  770.    Ck>nc  XI.  162,  163.     Cone.  XIII.  615. 

219,  note  10,  dele  ''  Art  IX."  lege ''Axi.  XXVIL 

254,  line  3,  dele  "  them  embers,"  lege  **  the  members. 

263,  line  38,  dele  "ordinances,"  lege  " ordinaries. 

278,  line  1,  dele  "this,"  lege  "the. 

330,  after  line  14,  insert  sectional  title,  "  5.  Privilege  of  Parliament 

369,  line  17)  dele  "  to  serve,"  lege  "from  serving. 

445,  Ime  7,  dele  "although,"  lege  "during  which  period. 

600,  dels  running-head  title,  l^e  "  Lunitations  on." 

716,  line  42,  dele  "  It  is  no  unconmion  circumstance,"  lege  "  It  is  a  circum- 
stance which  has  occurred." 

717)  line  2,  dele  "  and,"  lege  "  and  it  is  no  uncommon  circumstance." 

In  notis,  dele  "  infra"  passim. 
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GENEALOGICAL  TABLES. 


LINES  OF  DESCENT,  AND  CONTEACTIONa 


Immediate  Descent. 

Line  of  Descent,  when  the  number  of 


#MIMW«M«««IM«MI»«MWM«MMM 


generations  is  not  specified. 

Line  of  Illegitimacf. 
Concubines  and  Bastards  in  italie, 
d.  b.  F.  Died  before  his  Father, 
d.  y.       Died  young. 
N.  Name  unknown. 


In  the  Chronologietl  Table  of  the  Norman  Kings  of  England,  the  deoeent 
of  the  YiBoonnts  Courtenay  has  been  taken  from  **  Betham*s  Tablea,*'  but 
does  not  eoincide  with  that  which  has  been  staled  by  Dngdalein  his  '*  BaNnage,** 
or  with  the  opinion  of  Mr.  King  of  the  Heralds*  College. 

Donbts  have  existed  among  genealogists  as  to  the  mother  of  some  of  the 
natnral  children  of  Henry  L,  which  will  aooomt  for  an  apparent  inaeema^ 
in  the  Imes  of  deaoent  rMpeeting  their  parentages 
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ENGLISH    CONSTITUTION, 
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THE  INTRODUCTION. 
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3  ETHELBALD,  8SQ.  4  ETHELBERT,  866. 

Judith,  his  mother- 
in-law. 


I 

Aihelm. 


Ethelwald.K.  in  Nor- 
thumberland, about  902. 


N. 


8  ATHEL- 
8TAN,  941. 


Edith,  or 
Beatrix. 

Sythaio, 

E:.  of  Noi^ 

thumber- 

land. 


elred,  EL 


Ogina, 

orEgina. 

Charles 

Herbert, 

IV. 

0.  of. 

K.of 

YermaQ' 

Fxanoe. 

doia. 

LeoneaL 


11  EDWY,  955. 


Rajnsburg,  B.    Elgiva,  of  theBlood  Royal, 
of  Warwick. 


Elfrid,  dr.  of  Bald 
orEthelfleda 


Hselrio 
l-coswine. 


U 


Ethelward, 
the  historian. 


13  EDWARD  ILJun.  the  Martyr,  978. 


I 1 

Ethelstan,    Elgbert  and 

1011.  EdNd. 


1 1 — 

16  EDMUND  Edwy, 

IRONSIDE,  1017.  1017. 


Edgar. 


I 

Edward  the  Outlaw,  1057. 

Agatha,  dr.  of  Emp.  Henry  UL 

I 

J 


I 
Edmond. 


Agatha,  dr.  of  Solomon, 
K.  of  Hungary. 


EDGAR  ATHELIN6,  E. 
of  Oxford,  1110. 

Margaret,  siBter  of  Malcolm 
m.  K.  of  Scotland. 


1 

Margaret 

Malcolm  III. 

K.  of  Scotland. 


Christiana,  a  i 
at  Ramsey. 


olnotli. 


E.  of 


Chapter  1. 
THE  SAXON  PERIOD. 

A.D.  564  to  Km. 
1.  Preliminary  ObBervations. 


2.  Qiuiges  effected  by  the  Saxons. 

3.  Prerogatiyes  of  the  Saxon  Kings. 

4.  The  Witena-Gemot. 


5.  Feudal  Divisions  of  Society. 

6.  Local  Divisions  of  the  Country, 

7.  Municipal  Police. 


1.  Preliminary  Observations, 

It  wac  the  depravity  of  multitudes,  as  well  as  their  mutual  society  pro- 
wants,  which   obliged   men    first    to    enter     into    societies,  hope  of  reward, 
depart  from  their  natural  liberty,  and  subject  themselves  to  ^2^^^'  ^^' 
government, — in  fact,  the  bands  of  society  are  kept  together 
'  by  the  hope  of  reward,  and  the  fear  of  punishment. 
'    By  the  constitution  of  a  country  is  meant  so  much  of  its 
law,  as  relates  to  the  designation  and  form  of  the  legislature ; 
the  rights  and  practices  of  the  several  parte  of  the  legislative 
body;  the  construction,  office,  and  jurisdiction,  of  courts  of 
justice. 

The  constitution  is  one  principal  division,  section,  or  title,  Temw  e<mtuiM' 
of  the  code  of  public  laws ;  distinguished  from  the  rest  only  tHtuUonai  mean. 
by  the  superior  importance  of  the  subject  of  which  it  treats :  ^^^^^'^^f^^ff^^ 
therefore  the  terms  ^^  constitutionaP^  and  ^'  unconstitutional,''^ 
mean  legal  and  illegal. 

In  England,  the  system  of  public  jurisprudence  is  made  up  Componeiitparte 
of  acts  of  parliament,  of  decisions  of  courts  of  law,  and  of  pubu*  ^iS^m- 
immemorial  usages ;  consequently,  these  are  the  principles  of  ^®'***' 
which  the  English  constitution   itself  consists,  the  sources 
from  which  all  our  knowledge  of  its  nature  and  limitations  is 
to  be  deduced,  and  the  authorities  to  which  all  appeal  ought 
to  be  made,  and  by  which  every  constitutional  doubt  can 
alone  be  decided. 

Most  of  those  who  treat  of  the  English  constitution,  con-  The  EngUifa  con- 
sider it  as  a  scheme  of  government  formally  planned  and  gn>wn*out  of  oo- 
contrived  by  our  ancestors,  in  some  certain  cera  of  our  national  **^*  andenuav 
history,  and  as  set  up  in  pursuance  of  such  regular  plan  and 
design.      Something  of  this  sort   is   secretly  supposed,   or 
referred  to,  in  the  expressioiis  of  those,  who  speak  of  the 
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A.D.  6C4       «  principles  of  the  constitution,'* — of  bringing  back  the  con- 
1066         stitution  to  its   "  first  principles,*' — of  restoring  it   to   its 

"  original  purity,'*  or  "  primitive  model." 

The  records  of  history  justify  the  assertion  that,  no  such 
plan  was  ever  formed,  consequently  no  such  first  principles, 
original  model,  or  standard,  exist : — ^that  is,  there  never  was 
a  date  or  point  of  time  in  our  history,  when  the  constitution 
of  England  was  to  be  set  up  anew,  and  when  it  was  referred 
to  any  single  person,  or  assembly,  or  committee,  to  frame  a 
charter  for  the  future  government  of  the  country ;  or  when  a 
constitution  so  prepared  and  digested,  was  by  common  consent 
received  and  established. 

The  constitution  of  England,  like  that  of  most  countries  of 
Europe,  hath  grown  out  of  occasion  and  emergency ;  from 
the  fluctuating  policy  of  different  ages,  from  the  contentions, 
successes,  interests,  and  opportunities,  of  different  orders  and 
parties  of  men  in  the  community*. 
Difflouiucsinthe  The  early  history  of  our  constitution  is  involved  in  obscu- 
ISTlSS^'^  "*y'  fro°^  ^^^  difliculty  which  is  created  in  interpreting  the 

ancient  records,  as  they  frequently  refer  to  antecedent  docu- 
ments, in  language  different  from  that  of  the  originals ;  and 
even  in  different  parts  of  the  same  document,  a  change  of 
language  occurs,  where  a  circumstance  or  fact  is  intended  to 
be  reiterated. 

Thus  the  word  "  comitatus"  was  sometimes  used  to  describe 
a  "  county," — sometimes  to  describe  the  dignity  of  an  "  earl,"** 
— ^and  sometimes  to  describe  the  "  property  of  an  earl," — 
which,  in  the  charter  of  John,  is  called  the  "  barony  of  an 
earf." 

By  the  charters  of  Henry  the  First,  lands  holden  of  the 

crown  were  to  be  redeemed  by  the  heir  "  justa  et  legitima 

relevatione ;"  the  words  "justa  et  legitima"  were  capable  of 

different  interpretations,  and  before  the  charter  of  John  the 

reliefs  exacted  seem  to  have  been  in  a  great  degree  arbitrary*. 

S*^!**^^/       It  cannot  be  deemed  surprising  that  a  great  deficiency  of 

Bndthecaiiiesto  early  rccords  exists,  when  it  is  considered  that,  the  want  of 

wMchu maybe  g^^j^  documcuts  had  bccu  a  subject  of  compkint,  even  in  the 

reign  of  Henry  the  Second. 

This  defect  has  arisen  partly  from  the  habits  of  that  age, 
when  much  was  done  verbally,  and  merely  by  acts  of  cere- 
mony, without  the  formation  of  any  written  document  to 

*  Paley,  Mor.  and  PoL  Phil.  ch.  7.        '  Madox,  Hist  Exchequer. 
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preBerre  the  memory  of  the  transaction;   partly  from  the      a.d. 664 
disturbed  state  of  the  country  for  some  time  after  the  advent  ^^ 

of  William  the  First,  and  from  the  disorders  which  prevailed  - '- 

during  the  reign  of  Stephen,  when  everything  was  thrown 
into  confusion,  the  ordinary  administration  of  justice  being 
long  interrupted,  and  the  country  enduring  the  scourge  of 
the  most  destructive  civil  war  which  ever  afflicted  Enghmd. 

The  more  settled  reign  of  Henry  the  Second  subsequently 
became  imfortunate;  his  son  Richard  was  generally  absent 
from  the  country,  and  during  his  absence,  and  especially 
whilst  he  was  in  captivity,  great  disorder  prevailed. 

The  reigns  of  John  and  Henry  the  Third,  extending  through 
more  than  seventy  years,  were  generally  times,  either  of  civil 
war,  or  of  gross  misrule ;  and  it  was  the  great  business  of  the 
early  part  of  the  reign  of  Edward  the  First  to  compel  the 
restoration  of  domestic  tranquillity.  His  unfortunate  attempt 
in  Scotland,  the  consequent  removal  of  his  exchequer  to 
York,  his  residence  in  the  north,  and  the  transaction  of 
public  business  there,  remote  from  the  ancient  repositories  of 
records  at  Westminster,  produced  confusion  in  all  the  public 
offices,  and  particularly  in  the  Exchequer. 

The  reign  of  Edward  the  Second  was  disturbed,  and  ended 
with  his  deposition  and  death;  and  afterwards,  especially 
during  the  wars  between  the  Houses  of  York  and  Lan« 
caster,  the  care  of  public  documents  was  probably  too  often 
neglected. 

And  the  civil  war  in  the  reign  of  Charles  the  First  pro« 
dnced,  by  its  consequences,  the  destruction  of  many  documents 
which  might  have  been  preserved  in  the  Lords^  House  of 
Parliament,  and  in  the  Privy  Council  Office. 

Various  inaccuracies  exist,  as  to  the  distinction  between  DistincUon   be- 
"  constitution^  and  "  government.''    Bolingbroke  correctly  dis-  [JJ[^  conttitu- 
criminates  the  one  from  the  other.     '^  By  ^  constitution'  we  m«t 
mean,  whenever  we  speak  with  propriety  and  exactness,  the 
asBemblage  of  laws,  institutions,  and  customs,  derived  from 
certain  fixed  principles  of  reason,  directed  to  certain  fixed 
objects  of  public  good,  that  compose  the  general  system,  ao* 
cording  to  which  the  community  hath  agreed  to  be  governed. 

^  By  ^  government'  we  mean,  whenever  we  speak  in  the 
sane  manner,  that  particular  tenor  of  conduct,  which  a  chief 
magistrate,  and  inferior  magistrates  under  his  direction  and 
inflaence,  hold  in  the  administration  of  public  affairs. 


tion  aiMl  govern- 
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to 

1060. 


**  We  call  this  i^  good  governraentj  when  the  execution  of 
the  lftW9,  the  observation  of  the  institution  and  customs,  in 
short,  the  whole  admitiistration  of  public  affairs,  is  wiselj 
pursued,  and  with  a  strict  conformity  to  the  principles  and 
objects  of  the  constitution. 

^*  We  call  it  a  bad  government,  when  it  is  administered  oa 
other  principles,  and  directed  to  other  objects,  either  wickedly 
or  weakly,  either  by  obtaining  new  laws  which  want  this 
conformity,  or  by  perverting  old  ones  which  had  it,  and  when 
this  is  done  without  law,  or  in  open  violation  of  the  laws^  we 
term  it  a  tyrannical  government." 


The  English  con- 
stitution not  de- 
rived from  the 
Romans. 


Origin  of  the 
EngU^  oonstittt- 
tlon. 


Destruction  of 
the  British  and 
Roman  institu- 
tions by  the 
Saxons. 


2.  Changes  ejected  by  the  Baxons, 

It  has  been  affirmed  with  an  extraordinary  degree  of  perti- 
nacity, that  some  of  the  primary  principles  of  our  constitution 
have  been  derived  from  the  Romans ;  but  the  slightest  unpr^ 
judiced  examination  of  the  premises  from  which  those  deduc- 
tions have  been  made,  clearly  establish  an  opposite  hypothesis; 
in  fact,  stronger  evidence  should  be  produced,  in  support  of 
such  a  theory,  than  the  beau  ideal  of  an  antiquary^s  imagina-* 
tion, — ^the  casual  discovery  of  a  few  old  coins, — and  the 
existence  of  an  occasional  tumulus. 

The  constitution  of  England  is  indebted  for  its  origin,  to 
the  accidental  concurrence  of  events  in  the  Saxon  and 
Norman  seras,  which  subsequently  assuming  the  sanctity  of 
ancient  custom,  by  acquiescence  obtained  the  authority  of 
positive  law. 

The  Saxon  invaders  of  Britain,  afl  they  proceeded  in  their 
conquests,  expelled  A'om  those  parts  of  the  island  which  they 
subdued,  almost  all  the  ancient  inhabitants,  and  having  first 
destroyed  such  institutions  as  might  have  been  established 
either  by  the  Britons  or  the  Bomans,  afterwards  new  settled 
the  country,  and  made  it  purely  Saxon. 

The  truth  of  this  proposition  is  proved  by  the  state  of  the 
country  and  its  language  at  |his  moment.  The  langui^j^e  ia 
founded  upon  the  Saxon,  and  almost  every  viUage, — almost 
every  town, — ^bears  a  Saxon  name, — scarcely  a  trace  of  an 
ancient  British  appellation  remaining,  except  in  the  names  of 
some  of  the  principal  cities,  such  as  London  and  Winchester, 
and  in  the  names  of  great  rivers,  and  of  some  mountains  and 
marshes. 


SttotiUiirAi 
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Ethelberfe,  king  of  Kent^  who  reigned  from  a.d.  564  to  616,       a.d.  ft04 
was  distinguished  as  the  author  of  the  first  written  Saxon       -  .^^ 
bws,  which  hare  descended  to  us^  or  are  known  to  have  been 
established^! — -and  it  is  from  the  laws  of  Ethelbert  and  those 
of  his  Buoceasora  that  the  best  illustration  of  the  Saxon  sera 
can  be  acquired'* 

3.  Pr^oga$ivM  of  th0  Scuson  Kings, 

At  the  head  of  the  Saxon  institutions  was  the  king  or 
**  cyniiig,'*.  who  was  distinguished  by  superior  rank  and  privi- 
leges. He  was  to  be  prayed  for,  and  voluntarily  honoured  * ; 
bis  word  was  to  be  taken  without  an  oath';  and  he  had  the 
prerogative  of  changing  &  capital  into  a  pecuniary  punish^ 
ment*.  His  "  mund-byrd^*  and  his  **  were^  were  larger  than 
those  of  any  other  class  in  society^;  his  safety  was  protected 
by  high  penalties  foi*  offences  committed  in  his  presence  or 
habitation,  or  against  his  family^.  He  had  the  lordship  of 
the  free';  he  had  the  option  to  sell  over  sea,  to  kill,  or  take 
the  wef©  of  a  freeman  thief;  also  to  sell  a  "theow^^  over  sea, 
or  take  a  penalty^;  he  could  mitigate  penalties';  and  could 
remit  them,  if  private  rights  were  not  directly  damnified*; 
he  had  a  sele  or  tribunal  before  which  thieves  were  brought  ^'*; 
he  had  a  tribunal  in  London'*;  his  tribunal  was  the  last 
court  of  appeal*';  he  was  executor  superintendant  of  the 
general  laws,  and  usually  received  the  fines  attached  to 
crimes*'.  The  Jews  were  his  property**;  the  high  executive 
officers,  the  "  ealdormen,^'  "  gerefas,^  '*  thegns,'^  and  others, 
were  liable  to  be  displaced  by  him*'.     He  convoked  the 

*  Wilk.  Leg.  Sax.  7. 

'  0ome  think  that  the  laws  of  Ethelbert  are  the  first  Anglo-Saxon  cotn- 
pontioD  (1  Turn.  Hist.  Ang.-Soz.  292),  others  give  priority  to  Beowulf,  the 
Traveller's  Song,  &c.  Beowulf  is  said  to  be  nearly  cotemporary  with 
Hengist  (Beowulf  by  Kemble,  Pref.  xx.Lond.  1833);  but  the  poem  con- 
tsiiied  ia  the  Cotton  MS.  Vit.  A.  xv.  is  not  so  old.  There  occur  in  it 
dmsttan  allusions  which  fix  this  te;tt,  at  legfiiy  at  a  period  subsequent  to 
A.D.  697-  Some  eminent  scholars  attribute  this  MS.  to  the  early  period 
of  the  tenth  century.  Conybeare*!  lUust.  of  Ang.-Sax.  Poetry,  32. 
S  TntiL  Hist.  Ang.-Sax.  281.  Boeworth*ft  Origin  of  the  Qermaoic  and 
Soaadinayian  Languages,  14  et  seq. 

»  Wilk.  Leg.  Sax.  10.  «  Ibid.  11.  "3  Henry,  361. 

*  MTilk.  Leg.  Sax.  71, 72.  »  Ibid.  22.  •  Ibid.  2. 

'  Ibid.  12.  •  IWd.  77* 

■  Spebn.  Cone  486 ;  3  Henry,  361.  *®  Wilk.  Leg.  Sax.  8. 

^>  Ibid.  10.  *"  Domesday  in  loc.  >*  1  Heming.  Chart.  265. 

>«  Wilk.  Leg.  8«x.  903.  »  Ibid.  101),  122. 
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A.D.  664       councils  of  the  "  Witan'*,^'  and  summoned  the  people  to  the 
,  ??g         army,  which  he  commanded. 

But  the  accession  of  the  Anelo-Saxon  sovereiim  was  not 

throne,  not  go-  govemod  Dj  the  Tules  of  hereditary  succession ;  his  office  was 
ISbuynZo^^  the  invention,  his  appointment  was  the  election  of  his  people; 

present  convenience  being  more  attended  to  than  general 
principles,  and  the  idea  of  any  right  when  once  excluded, 
was  but  feeble  and  imperfect.  Thus,  although  the  dynasties 
of  Wessex  were  more  steady  and  regular  than  any  others  in 
the  octarchy;  yet  the  son  of  its  third  king,  Cealwin,  did  not 
succeed,  though  he  existed.  The  son  of  Ceolwulf  was  equaUy 
passed  by.  Ceadwalla  left  two  sons,  yet  Ina  acceded,  to  their 
prejudice,  and  Ina  was  elected  king,  though  his  father  waa 
alive.  Some  other  irregularities  of  the  same  sort  took  place 
before  Egbert,  and  continued  after  him. 

Ethelbert,  the  second  son  of  Ethelvnilph,  left  sons,  and  yet 
Ethebed  succeeded  in  their  stead.  They  were  still  excluded, 
when  Alfred  and  his  son  received  the  crown.  Athelstan, 
though  illegitimate,  was  chosen  in  preference  to  his  legitimate 
brothers.  On  Edgar'^s  death,  both  his  eldest  and  youngest 
sons  were  made  candidates  for  the  crown,  though  Edward  was 
preferred;  and  although  Edmund  Ironside  left  a  son,  his 
brother,  Edward  the  Confessor,  after  the  Danish  reigns,  was 
preferred  before  him.  To  the  exclusion  of  the  same  prince, 
Harold  the  Second  obtained  his  election*^. 
ReiroiiieB  of  the  The  revenues  of  the  crown  were  the  rents  and  produce  of 
orown.  i^g  lands  in  demesne ;  customs  in  the  sea-ports ;  tolls  in  the 

markets,  and  in  the  cities  on  sales ;  duties  and  services  to  be 
paid  in  the  burghs  or  to  be  commuted  for  money;  "  wites,*"  or 
penalties,  and  forfeitures,  which  the  law  attached  to  certain 
crimes  and  offences ;  heriots  from  thanes,  and  various  payments 
and  benefits  arising  on  the  circumstances  stated  in  the  laws. 
The  crown  being  only  the  usufructuary  of  its  lands,  could  not 
alienate  any  of  these  lands,  even  to  the  church,  without  the 
consent  of  the  WitenarGemot'*. 

The  Saxon  kings  never  claimed  the  power  of  making  laws, 
or  imposing  taxes^  without  the  advice  and  consent  of  their 
Witena-Gemot ;  and  as  hereditary  titles  of  honour,  uncon- 
nected with  offices,  were  unknown^*,  they  could  not  have 
exercised  the  prerogative  of  granting  titles  *•. 

»•  Wilk.  L^.  Sax.  109.  "  3  Turn.  Ang.-Sax.  14S. 

^'  3  Henry,  361.  Squire  on  the  Eng.  Const.  211.  1  8pcL  ConciL  340* 

>•  8  Henry,  169.  «»  Ibid.  3«3. 
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The  prerogatives  and  rights  of  the  Anglo-Saxon  cyning,       a.i>.  664 
were  definite  and  ascertained ;  thej  were  such  as  had  become         ^^ 

estabUshed  by  law  or  custom,  and  could  be  as  little  exceeded  '- 

by  the  soyereign,  as  withheld  by  his  people.  iheB^oJ^yntog 

That  they  were  not  arbitrary  privil^es  of  an  unknown  ]!^deto»4*°** 
extent,  is  evinced  by  William  tbe  First  finding  it  necessary, 
to  have  an  oflScial  survey  of  the  royal  rights  taken  in  every 
part  of  the  kingdom ;  and  the  hundred^  or  similar  bodies,  in 
every  county,  made  the  inquisition  to  the  king^s  commissioners, 
who  returned  to  the  sovereign  that  minute  record  of  his 
daims  upon  his  subjects,  which  constitutes  the  Domesday 
Book.  The  royal  claims  in  Domesday  were,  therefore,  not  the 
arbitrary  impositions  of  the  throne,  but  were  those  which  the 
people  themselves  testified  to  their  king  to  have  been  his  legal 
rights. 

4.  The  Witena-Gemot.. 

As  the  king  was  the  highest  magistrate,  so  the  Witena* 
Gemot  was  the  highest  court,  in  which,  with  the  king  at  its 
head,  the  sovereignty  of  the  state  resided. 

The  ^^  Witena-Gemot,^  from  its  name  ^  seems  to  import 
that  the  Saxon  legislature  was  a  selected  body;  but  how  that 
selection  was  made,  whether  any  of  the  members  claimed  an 
hereditary  right,  or  any  right  as  possessors  of  land,  whether 
any  derived  their  title  from  the  election  of  the  people,  or 
whether  all  owed  their  selection  personally  to  the  crown,  as 
the  '^  earls^^  seem  to  have  done,  is  now  unknown. 

From  the  language  of  the  Anglo-Saxon  laws,  and  signa-  compoiMni 

mcnbon  of  tho 

>  The  ^  Gemot  **  and  its  mem1)er8  huve  various  appeUations.  In  the 
TcinacnTar  tongae  they  were  styled  the  Witena-Gemot  (aBsembly  of  the 
wise);  the  Englarsed  gifiaii  (council  givers);  the  Eadigra  geheahtendlic 
jmcyme  (illiistrioiiB  aasembly  of  the  wealthy) ;  the  Eadigan  (wealthy) ;  the 
Hjcd  Bynoth  (mat  synod).  Saxon  Chron.  154 ;  MS.  Chiud.  A.  3 ;  Saxon 
Oiroii.  148;  Al&ed*s  Will;  Wilkins,  76, 102 ;  ibid.  72,  &c. 

In  the  Latin  phrases  applied  to  this  assembly  by  onr  forefathers,  they  have 
been  called  '*  optimates,*'  ^'principes,**  ''primates,**  "prooeres,**  ''oondona^ 
tores  Anglise,**  &c  (Ethelward,  847.  Homing.  Chart.  16, 17, 23.  MS.  Gland. 
Ha  Cle^  3  Gale>  484,  486.  3  Turn.  Ang.-Sax.  179.)  The  kings  who 
alfaide  to  them  in  their  grants,  call  them ''  My  witan  ;**  **  meomm  sapientnm 
aadumtnm;**  ''heroioomm  virorum;**  **  conciliatorum  meorum;*'  ''meo* 
Turn  omninm  episoopomm  et  principnm  optimatum  meorum  ;**  '*  optimatibus 
■ostris.'*    Homing.  Chart  2,  41,  67.    MS.  Gland.  G.  9, 103, 112,  113. 

Bat  these  are  only  different  words  to  express  the  same  thing.    With 
reference  to  their  presumed  wisdom,  they  were  called  *'  witan  ;*'  with 
reference  to  their  rank  and  property,  or  nomination^  they  were  style 
^  eadigan^**  ^  optimates,**  ^  principes/'  ^  proceres,'*  &c. 
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A«D.  664      turea  of  the  charters,  the  bishops,  abbots,  earls,  eaUormeD, 
1006         ^^^^  those  who  bore  the  title  which  was  latinised  into  '^  Dux,^ 

"  Principes,"*"  &c»  were  parts  of  the  great  natiotial  counoil,  and 

it  is  also  manifest  that  others  besides  these  higher  nobles  also 
attended  it;  described  as  '^ thegiis,^^  '' ministri,^^  ^'milites,'^ 
and  several  who  are  mentioned  in  the  charters  without  any 
designation  of  legal  rank,  except  that  of  being  part  of  the 
gemot.  Thus  Ina,  in  the  introduction  to  his  laws,  stated 
them  as  having  been  made  by  the  advice  of  three  orders  in 
the  nation.  ^'  My  bishops,  and  all  my  ealdormen,  and  the 
eldest  witan  of  my  people^  and  a  great  collection  of  Ood'^s 
servants';''^  and  a  charter  of  Edgar,  in  973^  besides  the  king, 
two  archbishops,  three  bishops^  three  abbots^  four  duoes,  and 
four  discthengs,  has  twenty^ne  without  a  title  among  the 
according  persons'. 
The  possessioii  It  also  seems,  from  the  charters  of  Kcnulf,  king  of  Mercia, 
quiri^^«n8«I  A.D.  811,  that  the*  Witena-Gemot  contained  members  who 
tuteamerabcrof  had  lauds,  and  some  who  had  none,  and  therefore  the  latter 
could  not  have  sat  in  that  assembly  by  virtue  of  their  baronies 
or  landed  property*;  but  whether  these  persons  were  repre* 
sentatives  of  the  boroughs  has  not  been  ascertained  by 
authentic  documents  $  but  arguing  from  analogy,  no  such 
right  could  have  existed,  because  the  commons  had  no  share 
in  the  governments  established  by  the  Franks,  Burgundians, 
and  other  northern  nations^  and  we  may  conclude  that  the 
Saxons,  who  remained  longer  barbarous  and  uncivilized  thMi 
those  tribes,  would  never  think  of  conferring  such  an  extra- 
ordinary privilege  on  trade  and  industry. 
Convention  of  The  "  Witcua-Gemot^'  was  convened  by  the  king^s  writ*; 
Gcmot"*'^*  the  times*  and  places^  of  meeting  being  adapted  to  circum- 
stances, and  the  king  presiding  over  its  deliberations'. 

'  Wilk.  Leg.8ax.  14. 

'  Dug.  Mon.  844;  ibid.  29,  87,  62,  66,  103,  141,  81 1|  8l5,  289,288|  a44| 
858,  266,  276,  887, 286.  Hemlilg.  Chart  12,  18,  28,  28,  66,  87»  884.  Aaile*8 
Charteri,  M88.  No.  8,  31.  3  Titrn.  Ang.-tiax.  187.  8  Qalo's  Soripl.  617i 
620,  623.    M90.  Got  Ang.  A  2.     Ingulf.  Hist  117. 

*  Dug.  Mod.  189  {  sed  vide  3  Qale*0  8crip.  613. 

^  Saxon  Cfaron.  163 ;  vide  etiam  8  Ghde's  Script  996.  MB.  Claiid*  o.  9, 
p.  122. 

*  Saxon  Chron.  161,  163,  164.  Aatle^s  MS.  Chart  No.  2.  Hsming'a 
Chart.  60.    Mirror,  c.  1,  s.  6. 

7  Saxon  Chron.  124,  128, 142,  146, 161,  168, 168.  Ileming.  93.  MS.  Cot 
Aug.  2,  20.  AsUe^s  MS.  Chart.  No.  8, 12.  MS.  Cleop.  B.  13.  MS.  Gl»ad« 
c.  9,  121.    8  Turn.  Ang.'Sax.  208. 

»  MS.  Claud,  c.  9,  p.  122.    Eth.  Abb.  Ailr. 
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The  principal  duties  of  the  "  Witena-Geraot^^  were  to  elect       *•»-  664 
the  Sovereign,  assist  at  his  coronation,  and  to  co-operate  in         ^^^^ 
the  enactment  and  administration  of  the  laws'. 


I>uiie8  of  tho 

The  **  Witena-Gemot^'  made  treaties  jointly  with  the  king ;   ivitena-G«not. 
for  the  treaty  with  Outhrun  and  the  Danes  thus  begins : — •  ^^ 
**  This  is  the  treaty  which  Alfred  king,  and  Gythrun  king,  TieoiiM. 
and  all  the  witan  of  England,  and  all  the  people  in  East 
Anglia,  (that  is,  the  Danes,)  have  made  and  fastened  with 
oath'*;' 

They  also  aided  the  king  in  directing  the  military  prepara«  command  of  tho 
ttons  of  the  kingdom.     Thus,  a.d.  999,  the  Saxon  Chronicle  '™^' 
states,  that  "  the  king  ordered,  and  all  his  witan,  that  man 
should  gather  together  all  the  ships  that  were  to  go  to 
London^*/' 

Impeachments  of  great  men  were  made  before  them ;  thus  unv^aOaamfM. 
a  gemot  assembed  in  London,  a«d«  1052,  which  ^^  all  the  eorls 
and  the  best  men  in  the  country^'  attended*  There  Godwin 
made  his  defence,  and  purged  himself  before  his  lord  the  king 
and  all  the  people,  that  he  was  guiltless  of  the  crime  charged 
on  him  and  his  sons.  The  king  forgave  him  and  his 
family,  and  restored  them  their  possessions  and  the  earl*« 
dom ; — but  Archbishop  Robert  and  all  the  Frenchmen  were 
outlawed,  for  causing  these  dissensions  between  Godwin  and 
the  king**. 

So  hkewise  "  all  the  *  optimates^  meeting  at  Cyrnceaster, 
in  the  reign  of  Ethelred,  banished  Elfric  for  high-treason,  and 
confiscated  all  his  possessions  to  the  king*^."' 

It  was  also  a  part  of  their  duties  to  examine  into  the  state  Tidution  of 
of  the  churches  and  monasteries^  and  their  possessions'*,  making  m^i^tOTic^^ 
and  confirming  grants  of  land''^,  releasing  land  from  improper 
impositions  and  payments '",  inquiring  into  the  necessities  of 
the  secular  deputies,  as  well  as  into  the  mobasterial  disci- 
plines,  and  into  the  ecclesiastical  morals*^,  rectifying  thd 
casual  loss  of  title-deeds*',  confirming  the  acts  of  previous 

'  Bede,  lib.  2,  c.  6.    3  Turn.  Ang.-Sax.  209. 

**  WiUc  lieg.  Sax«  47-  Ibid.  104.  Baxon  Chron.  189,  140>  160* 
3  Heniy,  300. 

"  Saxon  Chron.  126;  vide  etiam  ibid.  130, 165.  >'  Ibid.  168. 

"  )[S.  Claud,  c.  9, 123^  124  \  vide  etiam  Saxon  Chron.  164,  J  69.  3  Turn. 
Aiig.-Sax.  211. 

''  Astle's  MS.  Chart.  No.  2. 

*'  Ibid.  No.  8.     1  Dug.  Mon.  20. 

»•  Ibid.  No.  2.  »7  Ibid.  No.  12.  »«  Ibid.  No.^1. 
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▲.D.  564       councils**,  acting  as  a  high  court  of  judicature'*,  appointing 
to  all  the  magistrates '\  and  regulating  the  public  coin  of  the 

kingdom^' 


powan  of,  teau< 
tion. 


cwirt  of  judica-       rpj^^^   ^j^^   Witcna-Gemot   sometimes   resisted   the    royal 

Independence  of  ^^^^  appears  from  their  not  choosing  to  consider  valid  a  gift 
thewitona-        q{  i^jy^  bv  Baldred,  king  of  Kent,  because  he  did  not  please 

Oemot  from  the  « 

crown.  them'^,  and  it  would  seem  that  the  king  could  not  confer  any 

title  to  land,  without  the  assent  of  the  gemot,  for  a  gift  of 
land  by  a  king  is  mentioned ;  ^'  Sed,  quia  non  fuit  de  con* 
sensu  magnatum  regni,  donum  id  non  potuit  valere**;'"  and  as 
confirmatory  of  this  position,  it  appears  that,  a.d.  811,  Cen- 
wulf,  at  a  council,  stated  he  had  given  some  lands  of  his  awn 
rights  with  the  admce  and  consent  of  the  said  council". 

Liabmtyto,  and  The  lands  of  the  Anglo-Saxons,  the  burgs,  and  the  people, 
were  subject  to  definite  payments  to  the  king  as  their  lords, 
and,  unless  specially  exempted,  all  lands  were  liable  to  the 
building  and  reparation  of  bridges  and  fortifications,  and  to 
military  expeditions,  according  to  a  defined  scale. 

That  which  is  conmionly  called  ^'  taxation,^'  seems  to  have 
commenced  in  the  time  of  Ethelred,  and  to  have  arisen  from 
the  evils  of  a  foreign  invasion**;  but  these  payments  were 
ordered  by  the  king  and  the  Witena-Gemot*^;  in  fact,  no 
property  belonging  to  a  freeman  was  taxable,  without  the 
consent  of  the  gemot. 

5,  Personal  Ranks  in  Society. 

sodeir  diridad      The  Saxon  laws,  Fleta,  and  the  Year  Books,  exhibit  the 
totothe free  and  great  personal  division  of  society  into  the  free  and  bofid:  for 
hereditary  legislative  dignities  were  unknown  to  the  Saxons, 
and  the  highest  orders  of  the  state  were  accessible  to  the  most 
humble  freeman. 
The  «•  Liber  The  ^^  liber  homo,^  or  freeman,  has  existed  in  this  country 

homo."  bom.  the  earliest  periods,  as  well  of  authentic  as  of  traditionary 

history,  entitled  to  that  station  in  society  as  one  of  his  con- 
stitutional rights,  as  being  descended  from  free  parents,  in 
contradistinction  to  '^  villains,^'  which  should  be  borne  in 
remembrance,   because  the   term   ^^  freeman  ^^  has   been  in 

1'  MS.  Claud,  c.  9, 124.    Astle^s  Ma  Chart  No.  2. 

»  1  Heming.  Chart.  93,  17,  27,  60,  120.    Ingulf.  12. 

"  1  Henry,  361.         "  3  Henry,  363.  »  Spelm.  Cone  340» 

"  1  Dug.  Men.  20.  ^*  Astle's  MS.  Chart.  No.  & 

**  Henry  Hunt.  lib.  5,  357-    Brompton.  Chron.  879.    Ingulf.  55. 

<7  Saxon  Chron.  126,  132, 136, 140, 142* 
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modem  times  perverted  from  its  constitutional  signification,  ^d.  5^4 

without  anj  statutable  authority.  to 

A  church  establishment  connected  with  the  state  pervaded  ^^^' 


the  country,  consisting  of  archbishops,  bishops,  abbots,  priors,  S^!^* 
deans,  canons,  archdeacons,  priests,  parochial   rectors,   &c. ; 
besides  the  monks  and  nuns  of  their  various  cloisters. 

A  nobility,  whose  titles  were  personal,  and  not  inherited,  Nobiu^. 
existed,  and  were  known  as  '*  ealdorman^^^  "  hold*,"  **  here* 
toch*,''  «  eorl^^  and  "  thegn'.'' 

An  order  of  ^^  milites,"  a  species  of  knighthood,  was  like-  MiUtoa. 
wise  recognised,  who  ranked  higher  than  a  '^  freeman*.''^ 

But  these  distinctions  were  nothing  more  than  mere  arti*  Bupmaaeyottb^ 
ficial  ranks  in  society  as  incident  to  office,  the  members  to  ^^^ 
which  were  all  equally  subservient  to  the  laws  as  the  freeman, 
between  whom,  apart  from  office,  no  political  or  vain  differ- 
ence was  recognised,  except  that  which   resulted  from  the 
acquisition  of  wealth,  or  the  intellectual  or  moral  worth  of  the 
individual ;  and  no  system  of  primogeniture  existed,  the  lands  Tranamiakm  of 
of  all  being  transmissible  by  will,  according  to  the  directions  ^^ 
of  the  testator. 

It  cannot  have  escaped  observation,  that  the  Roman  oondiaon  of  ta- 
patriotism,  even  in  the  boasted  times  of  the  Commonwealth,  ^^'"^ 
was  far  from  being  directed  by  a  liberal  spirit ;  it  proceeded 
from  narrow  and  partial  considerations ;  and  the  same  people 
who  displayed  so  much  fortitude  and  zeal  in  establishing  and 
maintaining  the  freedom  of  their  capital,  made  no  scruple  in 
subjecting  the  rest  of  their  dominions  to  an  arbitrary  and 
despotical  government ;  and  it  is  to  be  regretted  that  analogous 
principles  of  worldly  selfishness  were  recognised  by  the  Anglo^ 
Saxons  in  the  treatment  of  their  slaves :  but  the  love  of  power 
18  natural, — ^it  is  insatiable, — ^almost  constantly  whetted,  and 
never  cloyed  by  possession. 

The  villains,  under  the  Anglo-Saxons,  had  not  essentially, 
any  constitutional,  or  political  rights ;  they  were  allowed  to 
be  put  into  bonds,  to  be  whipped ^  and  branded';  and  on  one 

^  VTiXk.  Leg.  Sax.  14,  20,  22,  38,  42,  71,  78, 13a    Saxon  Chron.  78. 

*  Ibid.  71.    Saxon  Chron.  101, 102.    3  Tom.  Ang.-Sax.  224. 
•iWd. 

*  8pel  Cone.  164.  Wilk.  Leg.  Sax.  3,  7»  35,  53,  70,  71,  82,  112,  142. 
SazoD  Chron.  37,  42,  62,  121,  122,  123,  127,  164^173. 

'  Wflk.  L^.  Sax.  47,  03,  64,  70,  71,  72,  80, 118,  125, 130,  135,  144,  250, 
27^    Bede,  lib.  2,  c  9 ;  et  lib.  4,  c.  22.     Du  Cange,  voc.  Liberalet. 
'  3  Tom.  Ang.-Sax.  218. 
'  Wilk.  Leg.  Sax.  15, 22,  52,  53,  59.  '  Ibid.  103,  109. 
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to 

lOGO, 


Anglo-SAXoa 
laws  evince  an 
anxiety  to  in- 
crease the  num- 
ber of  freemen. 


Principle  of 
villainage  con- 
sisted, in  a  mu- 
tuali^  of  service 
andof  proteo- 
ti<»i. 


Uncontrolled 
residence  of  a 
villain,  within  a 
borough,  entitled 
him  to  the  privl  - 
leges  of  a  liree- 


Tradlng  had  no 
relatioa  to   the 


occasion  are  spoken  of  as  if  actually  yoked, — "  let  every  man 
know  his  teams  of  men,  horses,  and  oxen';'^  in  fiict,  they 
were  part  of  the  chattels  of  their  master,  and,  as  such,  bought, 
sold,  and  transmissible  at  his  pleasure:  such  was  their 
deplorable  state,  that  even  by  the  laws  of  Ina  ^®,  although  all 
other  persons  were  to  be  punished  by  pecuniary  mulcts,  they 
were  punishable  with  stripes ;  and  even  in  the  Liber  Assisarum 
it  is  expressly  laid  down,  ^^  that  whatsoever  a  villain  possesseth 
is  his  lord^s;'^  for  which  reason  the  lord  could  not  sue  his 
villain,  nor  could  a  villain  have  even  an  appeal  of  ^^  mayhem^^ 
against  bis  lord,  for  if  he  recovered  damages,  the  lord  could 
retain  them. 

But,  notwithstanding  the  existence  of  such  enactments,  the 
Anglo*Saxon  laws  evince  an  anxiety  to  increase  the  number 
of  freemen ;  for  wherever  a  person  permanently  resided,  and 
was  responsible  from  his  inhabitancy  to  the  local  burdens  of 
the  place,  he  became  entitled  to  all  its  local  prhilegei; — the 
spirit  and  letter  of  the  Saxon  laws  abstractedly  contemplating 
a  reciprocal  union  of  burden  and  benefit,  and  that  principle 
was  acted  upon  in  the  most  extensive  sense  until  the  Tudor 
dynasty.  But  as  the  House  of  Commons  rose  in  importance, 
such  rights  from  responsible  resiancy  were  wilfully  and  basely 
encroached  upon,  for  the  gratification  of  personal  ambition  and 
political  intrigue. 

The  common  law  principle  upon  which  villainage  and 
emancipation  depended,  was  a  mutuality,  consisting  of  service 
upon  the  one  hand,  and  of  protection  on  the  other. 

If,  by  default  of  the  lord,  that  mutuality  was  in  any  way 
defeated,  the  condition  of  villainage  was  destroyed. 

If  a  villain  resided  one  year  and  a  day  without  the  juris- 
diction of  his  lord,  and  in  a  borough,  he  was  bound  to  do  his 
suit  at  the  "  court  leet,''  and  upon  the  jury  presenting  the 
faot  of  residence,  he  became  entitled,  and  indeed  bound  to  be 
sworn,  enrolled,  and  recorded  as  a  freeman :  and  therefore, 
after  such  proof  of  freedom,  the  lord  could  not  reclaim  his 
villain  but  by  due  course  of  law,  and  was  consequently  driven 
to  his  writ,  de  natito  replegiando^  which  he  might  have  at  any 
time  within  seven  years,  but  after  that  period  the  villain  was 
for  ever  released. 

If  a  villain  traded  for  a  year  and  a  day,  it  was  prima  facie 

•  Wilk.  Leg.  Sax.  47. 

>®  LL  Ipa,  8.  64,  cited  M.  and  S.  EJst.  of  Borouglis,  17. 


to 
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evidence  of  his  freedom ;  and  from  that  circumstance  alone      a.b.  564 
arose  the  direct  connexion  of  trade  with  the  acquisition  of 
freedom,  but  trading  had  no  rehition  to  the  acquisition  of 
"  oitiaenship  *'  or  "  burgesship/'  bS»SS^ 

6.  Local  Divisions  of  the  Country.  "^ 

During  the  early  period  of  the  Anglo-Saxon  dynasty,  the      v 
country  was  first  divided  into  counties,   the   kingly   power        ^ 
being  partially  deputed  to  a  sberiif  in  each  county,  and  two 
courts  committed  to  his  jurisdiction,  the  ^'  shire-court  '^  and        . 
the  '*  touni  of  the  sheriff  j""  every  freeman  within  the  county        \ 
being  compelled  to  attend  the  latter,  for  the  pui*pose  of  swear* 
ing  allegiance  to  the  king. 

As  population  increased,  it  was  deemed  a  public  grievance  origiii  of 
that,  a  vast  body  of  persons  should  have  to  forsake  their  resi-  ^~"8*** 
dence  in  order  to  attend  the  sheriff's  tourn ;  and  the  king,  as       \ 
the  head  of  the  executive  power,  granted  to  such  inhabitants 
a  court,  commonly  known  by  the  name  of  the  '*  leet,^'  at 
which  they  were  bound  to  perform  the  suit  and  service  which     ^ 
they  had  been  accustomed  to  do  at  the  tourn  of  the  sherifft 
This  }ocal  government,  and  exclusive  jurisdiction  apart  from 
the  county,  being  the  origin  and  foundation  of   boroughs ; 
and  from  the  laws  of  Canute  it  appears  that  all  boroughs  had  aii  borougbi 
one  law,  and  the  other  Saxon  regulations  also  establish  that 
fact. 

It  should  likewise  be  observed,  that  the  counties  were  SMMividam  •! 
sabdivided  into  hundreds,  tythings,  lathes,  and  wapentakes ; 
and  borougba,  where  their  extent  rendered  it  necessary,  into 
"  warda-'' 

7.  Municipal  PqUc€. 

The  local  administration  of  justicOi  the  promotion  of  per- 
manent residence,  and  the  preservation  of  the  peace,  were  the 
ehief  objects  of  the  Saxon  police. 

The  local  divisicns  of  wires  and  boroughs  had  their  pre* 
aiding  offieers '  and  separate  jurisdictions.  The  "  ealdorman  "^ 
at  first  was  the  presiding  officer  in  both ;  but  subsequently 
ibe  more  speeific  names  were  applied  to  the  king^s  officer  in 
each,— of  **  ahirc-recve **  for  the  county,  and  "  port-reeve'*  for 
the  horougb. 

'  Wilk.  Leg.  Sax.  9,  12,  48,  49,  64,  55. 
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Administration 
of  Justice. 


"  reeve  '* 


"Brerj    freesnan 
bound  to  be  forth- 
coming at  all 
times. 


And  to  submit 
himself  to  the 
Jurisdiction  of 
the  hundred, 
deo«ma,  or 
boorongh. 


MaSntonaiioe  of 
private  rights. 


The  local  administration  of  justice  was  effected  by  the 
in  the  folc-mote ;  which,  in  after-times,  was  in  the 
counties  called  the  ^^  shire-gemote,^^  or  "  sheriff  ^s  toum,^  and 
in  boroughs  the  "  burgh-mote,"  or  "  conrt-leet,"  of  the 
borough';  his  duty  consisted  in  preserving  the  king^s  peace, 
prosecuting  and  punishing  "  murder,''^  "  rapine,"*'  and  *'  wrong," 
and  making  them  who  committed  such  offences,  responsible 
to  justice  for  their  conduct  '• 

Every  freeman  was  bound  by  his  oath,  and  by  his  pledges 
in  the  ^'  folc-mote,"  to  be  forthcoming  at  all  times,  to  do  what 
justice  required  of  him  *.  The  freemen  in  the  "  borough- 
gemote"  attended,  and  swore  for  themselves,  finding  their 
own  pledges ;  the  "  villains "  were  answered  for  by  their 
lords  in  their  own  courts :  and  if  any  freeman  did  not  attend, 
and  ^^  put  or  set  himself  in  pledge,"  he  was  outlawed '. 

It  is  evident  that  every  freeman,  in  order  to  be  "law- worthy,** 
i,e.^  taking  upon  himself  the  burdens  and  responsibilities  of  the 
law,  and  by  those  means  entitling  himself  to  its  privileges, 
was  bound  to  submit  himself  to  the  jurisdiction  of  the  '^  hun- 
dred," "  decenna,"  or  "  borough ;"  and  if,  after  twelve  years 
of  age,  he  neglected  so  to  do,  he  became  subject  to  punishment 
for  his  default.  So  that,  by  these  institutions,  a  freeman  (or 
liber  homo)  was,  as  regarded  his  own  rights,  entitled^  and,  as 
related  to  the  public,  bound  to  perform  the  duty  of  putting 
himself  under  pledge,  and  security  by  oath,  to  abide  by  the 
law, — ^a  system  which  existed  till  modem  times*. 

The  domestic  peace  of  every  individual  was  promoted  by 
strong  laws  against  trespasses  in  his  house  or  lands,  and  the 
householder  was  responsible  for  the  due  regulation  of  his 
house,  and  the  conduct  of  his  guests  or  inmates ;  at  the  same 
time  he  could  not  receive  a  "  foreigner"  or  "  stranger"  into 
his  house  for  more  than  three  days,  unless  he  had  previously 

■  Wilk.  Leg.  Sax.  39,  41,  64,  55. 

'  Ibid.  9, 12,  39,  41,  48,  49,  50.  ^  Ibid.  69,  103.  «  IbicL 

*  The  enrolment  of  the  inhabitants  in  every  district,  as  practised  by  the 
Anglo-Saxons,  seems  so  practically  useful,  and  so  obviously  to  be  neoeasuy^ 
that  we  cannot  be  surprised  at  its  having  been  part  of  our  law.  Somo 
arrangement  of  that  land  is  to  be  found  in  almost  every  stage  of  maxims 
existence,  and  in  every  part  of  the  world.  In  the  Mosaic  law, — ^where  tho 
tribes  are  classed  and  taxed.  In  the  Athenian  law,— where  all  who  were 
of  certain  age,  and  not  excluded  by  any  personal  fault,  were  enrolled.  In 
the  Roman  law,— where  such  a  system  formed  a  considerable  head  of  the 
institutions  of  that  people :  not  to  mention  the  numerous  analogous  in* 
stances  to  be  met  with  in  the  accounts  of  modem  travellers,  even  amongst 
the  most  uncivilised  nations. 
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served  him  as  a  follower ;  and  prohibitions,  enforced  by  fines,      a.  d.  564 
were  directed  against  the  harbouring  of  fugitive  villains.  .  *g- 

Bail  was  given  for  prosecutions  and  defences ;  wrongs  were 


punished  by  fines  to  the  state,  with  compensation  to  the  ^J^J^SSm^ 
aggrieved:    every  class  having  a  fixed  pecuniary  value,  by  wrongs pimidi- 
which  they  were  respectively  estimated,  called  his  "  were,''  finei. 
also  another  called  ^*  mund,''  by  which  the  value  of  his  social 
peace  was  guarded;  and  several  enactments  existed  against 
judges  for  illegal  punishments. 

The  reputation  of  a  good  character  was  almost  imperative,   NeoMsityof 
because  the  Saxon  principle  respecting  accusations  was,  that  J2I»cte^*'*^ 
of  the  accused  producing  a  certain  number  of  his  neighbours 
who  swore  to  their  belief  of  his  innocence ;  but,  if  convicted 
of  perjury,  they  were  ever  disqualified  from  giving  evidence. 

Vagrancy  was  prohibited;    commercial  transactions  were  prohibition 
required  to  be  public  in  the  presence  of  witnesses'  appointed  ^JSi^^^®^' 
for  that  purpose ;  and  fairs  and  markets  were  allowed  either  oommeroiai 
by  public   or   royal  charter;    tolls  and  payments  to  those 
entitled    to    receive    them    accompanied   their    sales ;    tolls 
also  were  levied  on  the  high  roads  on  those  who  passed  with 
traffic;  but  the  observance  of  Sunday,  as  a  day  of  rest  from   obserranceof 
all  worldly  labour,  was  strictly  enforced  ^,  and  every  man  was   ^"*^- 
ordered  to  perform  to  others  the  right  that  he  desired  to  have 
himself. 

If  justice  was  denied  in  the  county  and  hundred  courts,  an  Denial  of  jos*     i 
appeal  lay  to  the  king ;  but  if  the  cause  was  brought  before  a^eS'tothe*" 
the  king  in  the  first  instance,  the  plaintifi^  incurred  a  fine.  ^^• 
No  man  was  permitted  to  seek  justice  from  the  king  till  he  ' 

had  failed  in  obtaining  it  at  home ;  and  no  one  was  to  apply 
for  justice  to  the  king  till  he  had  been  denied  justice  in  his  ' 

hundred  % 

It  is  impossible  to  refrain  from  eulogizing  the  freedom  and  Fraedomand 
security  of  the  Saxon  institutions ;  and  Alfred,  perceiving  the  Stron  uwti^^ 
cordial  and  unanimous  feeling  in  favour  of  their  continuance,  **<»°*- 
which  pervaded  all  classes  who  were  subject  to  their  restraints, 
collected  the  laws  upon  which  they  were  founded :  the  intro- 
ductory chapter  to  which  collection  he  concludes  with  the 
following  declaration,  that  ^^  he  had  collected  together  and 

*  "Wilk.  Leg.  8ax.  9,48.   LLIna,8.25.   LI.  Edw.  Sen.  8.  1 .   LI.  Ethelred. 
'  U.  Ina.    LL  Gnihrun,  s.  7*   Judida  Givitatis  Lundonise.    Supplement 

to  the  Laws  of  Edgar. 

*  I4L  Edgar,  c  2,  s.  2. 
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A.D.  564      committed  to  writing  many  of  those  things  which  his  ancestors 
inftfl         ^^^  observed,  and  which  he  approved ;  and,  with  the  advice 

'         of  his  *  witan,^  had   neglected  many  of  them  which  he  did 

not  approve  C  &nd  that  ''  he  had  not  dared  to  attempt  to 

commit  to  writing  any  of  his  own,  for  it  was  unknown  to 

him  what  might  be  satisfactory  to  them  who  succeeded  him. 

But  whatever  he  could  find,  either  in  the  days  of  '  Ina,** 

*  Ofifo,'  or  *  Ethelbert,^  which  appeared  to  him  just,  he  had 

adopted,  and  the  rest  he  had  neglected.^^ 

The  principle  The  principle  upon  which  Alfred  acted  in  his  legislative 

^MiMAted'*^m  capacity,    was  permitting  the  continuance  of  theoretically 

his  legislative      defcctivc  laws,  rather  than  destroy  the  foundation  upon  which 

all  laws  depend;  viz.,  respect  for  established  authority, — 
which  sudden  changes,  even  for  the  better,  are  apt  to  under- 
mine, and  any  deficiency  in  the  theory  of  his  laws  was  more 
than  counterbalanced,  by  the  equitable  and  ready  dispensation 
of  them  in  practice :  instead,  therefore,  of  introducing  new 
machinery,  which,  however  theoretically  improved,  would 
not  have  practically  answered  in  ignorant  hands,  he  contented 
himself  with  making  that  which  he  had  work  well,  by  his 
unremitting  care  and  vigilance. 
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1.  Maintenance  of  the  Saxon  InstitntiMis. 

2.  Tenure  of  Lands.  6.  Domesday. 

3»  Laws  of  William  the  First. 

4.  Administration  of  Jiistice. 

6.  EedenastieaUmisdiotion. 


7.  Sac  and  Soc  defined* 

8.  Legislative  Assemblies. 


1.  Maintenance  of  the  Saxon  Imtitutions. 

Thb  memory  of  no  individual  has  received  such  unmerited  unmerited 
abuse  as  has  been  heaped  upon  that  of  William  I.;  whether  j£|^i^'^"' 
such  abuse  was  wilful  in  its  malignity,  or  sincere  in  its 
ignorance,  is  not  worthy  of  inquiry,  for  the  existing  records  of 
that  period  irresistibly  establish  its  gross  injustice. 

William  I.  claiming  a  lawful  title  to  the  crown^,  was  canfinnation 
naturally  bound  to  uphold  and  respect  the  Saxon  institutions ;  ^wbT^"**** 
and  we  therefore  find  he  collected,  revived,  confirmed,  and 
improved  the  laws  of  the  Saxon  kings  who  had  preceded  him; 
and  the  collection  of  the  laws  of  Edward  the  Confessor,  and 

'  Tbe  memory  of  Edward  the  Confessor  appears  to  have  been  treated 
with  the  greatest  respect  throughout  the  Survey.  In  two  instances  he  is 
termed  **  gloriosus  rex  Edwardus:"  (Tom.  ii.  fol.  416  B.  426  B.) 

Tfaroagnout  Domesday,  Harold  is  constantly  spoken  of  as  the  nsutper  of 
the  realm, — ^  quando  regnum  tnvnri/."  (Tom.  L  foL  36.)  Once  only,  at 
Sodbertnne  in  Hampshire,  it  is  said,  <^  quando  regnabat,^  (Ibid.)  Of 
'William  I.  it  is  as  constantly  said,  '^  postquam  venU  in  Angliam.**  Once 
Gfily  does  the  expression  occur>  **  postquam  W.  rex  c<mqui9wlU  Angliam.** 
(Coifipare  Script.  Norm.  Antiq.  a  Duchesne,  204.) 

Uaroldng  invasU  is  also  the  language  of  the  Chartulary  of  Battle  Abbey, 
— ^  Aimo  ab  Incamatione  Domini  m.lxvi,  Dux  Normannorum  nobi- 
lianmns  Willelmus  cum  manu  valida  pugnatorum  in  Angliam  transnavi- 
gavit,  vt  regnum  Anglim,  sibi  a  suo  consanguineo  Rege  Edwardo  dimissum, 
de  manu  Heraldi,  qui  illud  tiranniea  frauds  mvasernt,  abstraheret.**  (MS. 
Cotton^  Domit.  A.  iL  fbl.  21.    MS.  Cotton,  Claud.  C.  ix. 

And  William  Rufus,  in  an  instrument  which  will  be  found  in  the  last 
e«HtMm  of  I>ttgdale*s  Monasticon,  (3  vol.  377?)  speaks  of  his  father's  *^  htre^ 
right  '*  to  the  throne  of  England. 

c2 


20 


THE   NORMAN   ERA. 


[Ch, 


WlLLTAM  I. 
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tloni. 


Nonnan  barons 
and  chiefs  a 
source  of  great 
disquietude. 


the  enactment  of  his  own  laws,  evince  his  anxiety  to  govern 
his  subjects  in  accordance  with  their  ancient  freedom  %  and  at 
the  same  time  afford  an  ample  refutation  of  those  flippant  asser- 
tions, by  which  his  memory  has  been  so  causelessly  traduced. 

It  must,  however,  be  confessed  that,  upon  many  occasions, 
he  committed  apparent  acts  of  tyranny;  but  it  should  be 
remembered  that  the  descendants  of  all  those  who  adhered  to 
Harold,  and  who  were  dispossessed  of  their  properties,  must 
have  been  his  powerful  and  inveterate  foes,  and  that  his 
reign  was  continually  agitated  with  schemes  to  overthrow  his 
government',  and  therefore  such  acts  might  be  justified  upon 
the  grounds  of  political  necessity;  for  if  he  had  acted  other- 
wise, he  might  have  lost  his  crown,  and  involved  the  kingdom 
in  greater  calamities  than  those  which  it  actually  experienced. 

The  Normans  and  other  foreigners  who  aided  William  I. 
in  acquiring  the  crown,  neither  formed  the  great  popula- 
tion of  the  country,  nor  expelled  the  mass  of  the  former 
inhabitants.  The  invaders  were  comparatively  few  in  number^ 
and  very  early  intermarried  and  mixed  with  the  greater  mass, 
and  assumed  with  the  Saxon  inhabitants  the  general  name 
of  "  English ;"''  and  the  anxiety  of  the  invaded,  from  the 
beginning  of  the  Norman  invasion,  to  retain  the  Saxon  laws 
and  form  of  government,  was,  by  degrees,  felt  in  common 
with  them  by  such  of  William's  adherents  as  were  settled  in 
England ;  which  was  illustrated,  after  a  short  period,  by  the 
exchange  of  propertj'  in  Normandy  for  property  in  England, 
by  those  resident  in  England,  and  particularly  the  castle  of 
Tovebrig,  or  Tonebrige,  the  residence  of  the  Clare  family. 

If  the  king  had  been  desirous  of  governing  the  kingdom  by 
his  sword  alone,  if  he  had  been  the  tyrant  which  has  been 
represented,  he  would  with  his  army  have  maintained  exclu- 
sive possession  of  a  division  of  the  country,  in  order  more 
effectually  to  oppress  the  natives,  and  repress  their  aggres* 
sions ;  but,  in  truth,  the  Norman  barons  and  chiefs  were  to 
him  a  source  of  greater  disquietude  than  the  Saxons,  which  is 
evinced  by  the  fact,   that  the  large  grants  of  lands  which 


^  Legem  57  annis  sopitam  excitavit — cxcitatam  reparavit — ^repaxatam 
decoravit— decoratam  confirmavit — et  confirmata  vocata  est  lex  sancti  regis 
Edwardi.    Wilk.  LL  Sax.  216. 

'  Pict.  144,  145.  Orderic,  189,  303,  304,  318,  349.  Lanfranc  ep.'^318. 
Chron.  Sax.  187.  Flor.  641.  Malm.  60.  iElnotli,  Yit.  Can.  xiii.  Chron. 
Petro,  51.  Saxo,  217.  I  Hume,  240^  242,  248^  262,  272.  1  Lmgard,  385, 
440—447. 
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were  made  to  them,  were  generally  dispersed  in  different  parts  William  I. 
of  the  kingdom ;  so  that,  but  in  few  instances,  had  one  man  ^' 

a  great  influence  in  one  place,  and  wherever  a  more  extensive 
grant  was  made  in  one  place,  it  seems  to  have  been  generally 
on  the  borders  of  Wales,  or  in  the  north,  where  the  pro- 
prietors would  have  to  contend  with  foreign  foes :  therefore  it 
was  the  policy  of  William  to  conciliate  the  Saxons. 

It  shoidd  likewise  be  remembered,  that  the  northern  tribes  Northern 
were  all  propagated  from  the  same  original  stock,  so  their  iJi^S^^o*^ 
institutions,  though  diversified  by  time,  climate,  and  accident,  original  stock, 
bore  a  strong  resemblance  to  each  other;  and  the  customs 
of  the  Normans  were  readily  amalgamated  with  those  of  the 
Anglo-Saxons :  and  of  all  the  feudal  services  enforced  by  the 
Normans,  there  is  not  perhaps  one,  of  which  some  obscure 
traces  may  not  be  discovered  among  the  Anglo-Saxons  *. 

That  the  strongest  analogy  existed  between  the  laws  of  Analogy  be- 
England  and  those  of  Normandy,  is  proved  by  a  comparison  of  of  ^umdand 
"  Glanville  "^  with  the  "  Grand  Coustumiere  of  Normandy.''  Nonnandy, 
The  similarity  does  not  alone  subsist  in  matters  of  essential 
justice,  which  are,  or  ought  to  be,  the  same  in  all  countries, 
but  in  the  rules  of  descents,  the  terms  of  limitations,  the  forms 
of  writs,  and  many  other  things  of  an  indifferent  nature,  which 
could  neither  have  arisen  from  necessity,  nor  from  accident^. 

In  fact,  the  outlines  of  the  English  Constitution  are  not  very  oatiinesof  the 
different  at  this  day  from  what  they  were  in  the  reign  of  to'ttolTn^**^ 
William  I.;    but  the  powers  which  were  then   universally  different  at  thu 
acknowledged,  and  the  spirit  of  the  old  institutions,  have  been  they  woxeintho 
since  more  minutely  applied  to  the  detail  of  administration,  ^^^^^' 
and  adapted  to  the  subsequent  variations  that  have  occurred 
in  the  mode  of  living,  and  in  the  condition  of  individuals. 

2.  Tenure  of  Lands. 

It  appears  from  the  Saxon  laws,  that  a  considerable  portion  Tenunof  landa 
of  the  land  in  England,  was  held  under  the  lords  by  persons  J^JJ^  ^®  ^***^" 
of  a  greater  or  less  degree  in  bondage,  owing  services  either  of 
a  military,  or  of  an  agricultural  or  civil  character ;  and  that 
manumission  from  these  services,  w^as  an  object  of  great  desire 
to  sach  dependants. 

There  appears  no  solid  reason  for  thinking,  that  the  material  Fendai  tenures 
parts  of  the  feudal  tenure,  even  as  exercised  by  the  Normans,  2iJ^S,S^i 

PflXffiWf- 

^  1  Ungard,  430.    Leg.  Sax.  219.    Ingulpli.  88.    Hoveden,  343. 
^  Hale^  liist  Com.  Law,  120.    6  Henry,  49, 
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WitLiAu  I.    did  nofc  exist  ia  England  before  their  arrivial,  partioularly 

IL  when  it  is  obseryed  that,  a  considerable  portion  of  the  landiB 

entered  in   Domesday  are  stated  to  be   held   by  the  same 
tenure,  at  the  same  rent,  and  subject  to  the  same  services  as 
they  were  in  the  time  of  Edward  the  Confessor;   and  the 
internal  evidence  of  Domesday  bears  no  reference  to  any 
simultaneous  surrender  of  former  tenures,  and  re-grant  of  the 
same  lands  as  feudal. 
Fraedomof  Sox-      The  free  spirit  of  our  Saxon  institutions,  the  manner  in 
mighfhlri^^°'     which  they  encouraged  the  manumission  of  bondmen,  and  the 
*ftw"*d]?^"  acquisition  of  freedom,  might  in  some  degree  have  abated 
qvtem.  the  rigour  of  the  feudal  system,  which,  being  borrowed  from 

the  north  of  Europe,  might  have  been  continued  with  undi- 
minished, if  not  increased  tyranny,  among  the  Normans ;  and 
thus  they  might  have  brought  over  to  this  country  some  of 
the  most  severe  provisions,  and  the  heavier  services  of  their 
hiw,  but  they  could  not  have  been  numerous,  nor  could  they 
now  be  defined,  or  pointed  out  with  any  considerable  accuracy. 
Nomuifl  Intro-        The  Normaus,  in  all  probability,  introduced  some  new 
TUoiuirto '^    provisions,  and  attempted  more,  as  appears  by  the  conclusion 
tenitfM.  ^f  ijJjq  compilation  of  the  laws  of  Edward  the  Confessor,  and 

is  in  a  great  degree  established  by  the  fact,  that  those  laws 
had  for  a  length  of  time  been  neglected ;  and  that  it  was  a 
question  between  the  Normans  and  the  English,  whether  they 
should  be  restored  or  not.  But  the  fact  of  their  having  been 
restored  is  decisive  to  show,  that  no  great  change  was  ulti- 
mately allowed  to  prevail,  and  that  the  general  system  of  the 
laws  continued  much  the  same  under  the  new  dynasty  of  the 
Normans,  as  it  had  been  under  that  of  the  Saxons,  with  the 
exception  of  a  few  usurpations,  which  might  have  been  effected 
from  time  to  time  by  some  of  the  more  powerful  Norman 
barons,  or  were  introduced  by  the  tyrannical  and  violent  suc- 
cessors of  William  I. 
Tempomryaitu^  The  temporary  adoption  of  the  Norman  system,  and  the 
n^^i^San!^'  Subsequent  restoration  of  the  Saxon,  may  account  for  those 
crude  assertions  and  fanciful  theories,  relative  to  the  intro- 
duction of  the  Norman  tenures,  which  have  been  assumed  as 
facts,  and  may  at  the  same  time  afford  a  solution  of  the 
question  \ 
ujtem.  Those  freehold  tenures  held  immediately  of  the  crown,  after 

the  completion  of  the  conquest,  which  were  deemed  lay-fees, 

1  ^f .  and  S«  Hist,  of  Boroughs,  410,  et  seq. 
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seemed  to  have  congisted  of  tenures  by  ^'  knight  service/^  Wii.i.iam  I. 
tenures  by  "  serjeanty/"  and  tenures  of  "  lands  of  the  king'^s  IQ^^— 1087« 
demesnes,^"  pAJu^g  only  some  oertain  rent,  or  render  *, 

The  tenure  by  "  knight  service "'"  was  by  render  of  certain  Tenure  by 
aervieeB   of   one  or  more    knights,   completely  armed    and  '^^^^^ ''®^<*- 
secoutred  for  war,  with  their  horses  and  attendants,  or  a  por- 
tion»  as  a  half,  a  third,  or  a  sixth  of  such  service^;  and  this 
was  military  tenure^. 

Tenure  inmiediately  of  the  crown  by  "  serjeanty^^  was  by  Tenure  by  ser- 
perfonnance  of  some  service  immediately  to  the  king;  and  J*^*^- 
this  service  was  of  two  sorts.     That  denominated  *' grand  Gnmd  peigeanty. 
serjeanty,^^  consisted  generally  of  some  service  immediately 
respecting  the  king^s  person  or  dignity ;  as  to  carry  the  king^s 
standard,  to  be  his  constable  or  marshal,  his  butler,  chamber- 
Iain,  or  some  other  similar  service,  or  indeed  any  service  in 
attending  the  king's  person,  or  other  service  to  be  performed 
about  the  king's  person '. 

The  service  of  ^^  petit  serjeanty^'  of  the  crown  consisted  in  Poutserjeanty. 
some  inferior  specified  service,  not  strictly  military  or  per- 
sonal to  the  king.  Grand  seijeanty  was  deemed  a  military 
service ;  but  petit  serjeanty  was  of  an  inferior  description,  and 
was  esteemed  of  that  species  of  tenure  called  '^  tenure  in 
socage,'*^  a  term  applicable  to  all  freehold  tenure  of  the  crown, 
or  of  others,  which  was  not  a  military  tenure. 

It  should  also  be  observed,  that  ^^  tenure  per  baroniam''  Tenure  per 
was  generally  a  tenure  by  military  service  merely;  though  in  **^"***™' 
consequence  of  the  charter  of  William  I.,  Henry  I.,  Henry  II,, 
and  the  great  charters  of  John  and  Henry  III.,  no  charge 
could  be  legally  brought  on  land  holden  by  such  tenure  beyond 
the  service-deed,  (except  the  ordinary  aids  mentioned  in  the 
great  charters',)  without  the  consent  of  the  tenants,  who  were 
therefore  to  be  summoned  for  the  purpose  of  granting  an 
extraordinary  aid,  as  required  by  the  charters  of  John. 

*  First  Report  Dig.  Peerage,  31,  et  seq. 

*  8peL  Glotu.  219.   Mirrour,  c.  2,  s.  27* 

*  2  Inst  596.     Stat.  West.  1,  c.  36.     Stat,  de  Milit.  1  Edw.  II.     Co. 
litt.  69.    Pasch.  8  Edw.  I. 

*  4  Inst.  192.  ^  Litt.  s.  153,  154,  156, 158 ;  2  Inst.  233. 

^  The  occasions  on  which  these  aids  were  demanded  and  granted,  were 
three : — 1.  To  make  his  eldest  son  a  knight.  2.  To  marry  his  eldest 
daughter.  3.  To  ransom  his  person  when  he  was  taken  prisoner  in  war. 
The  rate  of  these  aids  was  unsettled,  hut  averaged  one  mark,  or  one  pound, 
f€T  every  knight*s  fee. — Spehnan.  Du  Gange,  Gloss,  voc.  Atunlium. 
3Iadoz,  Hist.  Exch.  c  15.  Glanvii,*  lih.  9,  c.  8.'  Bracton,  1.  2,  tr.  l,vc.  16, 
s.  a     2  Inst.  238.     Phillip*s  Life  of  Pole,  i.  228.  ^ 
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king. 


Teanre  of  lands 
in  petit  aer- 
Jeanty,  not 
deemed  military 
tenure. 


Lands  holden  by  any  of  those  services  of  the  king  were 
hereditary,  and  considered  as  illustrious,  owning  no  superior 
but  the  king ;  and  tenure  by  "  grand  serjeanty,^  as  well  as 
tenure  by  "  knight  service,'^  was  deemed  a  military  tenure, 
and  subject  in  the  same  manner  to  the  incidents  of  military 
tenure ;  namely,  the  custody  and  marriage  of  the  heir,  if 
within  age  at  the  death  of  the  ancestor,  and  payment  of 
relief  on  succession  to  the  inheritance,  if  the  heir  happened  to 
be  of  age,  at  the  death  of  the  ancestor. 

On  the  death  of  the  ancestor,  lands  holden  by  ^'  knight 
service,"'  and  by  "  grand  serjeanty,''  were,  upon  inquisition 
finding  the  tenure  and  the  death  of  the  ancestor,  seized  into 
the  king'^s  hands '.  If  the  heir  appeared  by  the  inquisition  to 
be  within  the  age  of  twenty-one  years,  the  king  retained  the 
lands  till  the  heir  attained  twenty-one,  for  his  own  profit, 
maintaining  and  educating  the  heir  according  to  his  rank'. 
If  the  heir  appeared  by  the  inquisition  to  have  attained 
twenty-one,  he  was  entitled  to  demand  livery  of  the  lands  by 
the  king's  officers,  on  paying  a  relief",  and  doing  fealty  and 
homage.  The  minor  heir  attaining  twenty-one,  and  proving 
his  age,  was  entitled  to  livery  of  his  lands,  on  doing  fealty  and 
homage,  without  paying  any  relief. 

The  tenure  of  lands  holden  in  "petit  serjeanty''  of  the 
king  was  not  deemed  a  military  tenure,  and  was  not  subject 
to  the  prerogative  of  "ward,''  "  marriage  *S"  or  "relief;" 
but,  on  proof  of  the  tenure,  such  lands  were  to  be  delivered 
on  the  death  of  the  ancestor  to  the  heir,  if  of  age,  and  if  not, 
to  his  guardians.  Freehold  tenants  of  the  demesne  of  the 
crown  were  not  deemed  to  hold  by  such  honourable  tenure, 
but  were  free,  and  their  tenure  was  hereditary,  paying  such 
rent  in  money,  or  in  gross,  as  was  reserved  upon  their  respec- 
tive teniu*es '". 

'  Stannd.  Prerog.  12.  Stat.  Marlb.  c.  16.  17  Edw.  II.  c.  3.  9  Black. 
Com.  66. 

'  Craig,  de  Feud.  L  2,  c.  2.  Spelman,  Reliquiie,  25.  Gloss,  voc  Warda^ 
Madox,  Hist.  Exch.  c.  10,  s.  4.  Glanvil,  1.  7,  c  9.  Litt.  s.  103.  Co.  Litt. 
77.     4  Inst.  198.    Stat.  32  Hen.  VIII.  c.  46.     Stat.  16  Car.  I.  c.  20. 

^^  Du  Cange,  voc.  Relevium.  Glanvil,  lib.  9,  c  4.  Madox,  Hist.  Exclu 
c.  10,  8.  4.  Wright,  99.  LL  Wil.  I.  c.  22,  23,  24.  2  BolL  Abr.  514,  Litt. 
8.  112. 

^^  Du  Cange,  voc.  Maritagium.  Glanvil,  1.  T,  c.  0.  Madox,  Hist.  Exch. 
c.  10,  s.  4.  Bi-acton,  lib.  2,  c.  37,  s.  6 ;  c  38,  s.  1 ;  et  lib.  9,  c.  4, 9,  12. 
Gr.  Const.  95.  Co.  Litt.  82  B. ;  2  Inst  90,  92,  202, 204 ;  5  Rep.  126  ; 
6  Rep.  70.   Wright,  97- 

^"  Dii  Cange,  voc.  Scutagium*    Madox,  Hist.  Exch.  c.  16. 
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There  were  also  tenants  of  the  '^  king's  demesnes,^^  who  William  I. 
were  mere   occupiers  of  the  land  as  fanners,  without  any    ^^^^— ^^^7. 
certain   term,  or  for  terms  of  years  only;    and  these  were  Tenants  of  the 
deemed  yillain-tenants  of  the  king's  manors,  holding  according 
to  the  customs  of  the  several  manors,  such  as  were  afterwards 
termed  "  tenants  by  copy  of  court-roll,*"  or  "  copyholders/' 
All  these  were  subject  only  to  the  charges  affecting  their 
respective  tenures ;  the  first  according  to  the  reservations  in 
the  demises  made  to  them ;  the  copyholders  according  to  the 
customs  of  the  several  manors  of  which  they  were  tenants ; 
their  tenures  being  hereditary,  or  qualified,  according  to  the 
customs  of  their  respective  manors :  but  all  were  liable  to 
tallage,  or  to  be  taxed  according  to  their  ability  for  the  benefit 
of  the  crown. 

When  lands,  which  had  beep  in  the  hands  of  a  mesne  lord,  Tenants  of 
came  by  forfeiture  or  escheat  to  the  crown,  the  several  persons  SJ^^,^I|^*"y^ 
who  had  been  tenants  of  the  mesne  lord,  held  of  the  crown  as  '<*rfc"ureor 
they  had  done  of  their  former  lord. 

The  same  tenures  which  might  be  of  the  sovereign,  might  Tenures  which 
be  also  of  his  subjects ;  except  the  tenure  by  "  grand  serjeanty,"  ^^^^  °'  **** 
which  seems  to  have  been  peculiar  to  the  crown. 

The  tenants  by  military  service  might  enfeoff  others  to  hold  Tenante  by  mui- 
of  them  by  miUtary  service ;  that  is,  to  perform  for  them  the  ^^^^^ 
service  required  by  their  tenures,  which  they  could  not  per-  ©there  to  how  of 
sonally  perform.     Thus  if  lands  were  holden  of  the  crown  by     ^^ 
the  service  of  twenty  knight's  fees,  the  tenants  of  such  lands 
might  enfeoff  others  of  parts,  to  hold  by  the  service  of  any 
number  of  knight's  fees,  more  or  less  than  twenty ;  and  many 
such  subinfeudations  were  made.      Sometimes  the  original 
grant  from  the  crown  to  its  immediate  tenant  was  partly  of 
lands  in  demesne,  and  partly  of  services;  that  is,  of  lands 
before  granted  to  be  holden  by  certain  services,  as  of  so  many 
knight's  fees,  in  which  case  the  crown  could  convey  to  its 
grantee  only  the  superiority,  and  the  services  due  from  such 
lands. 

So  persons  holding  of  the  crown  might  grant  lands  by  the  Tenants  of  the 
service  of  some  serjeanty  to  themselves,   or  by  some  free  ^J^i^daas 
tenure,  such  as  that  called  "  tenure  in  socage ;"  or  the  lord  of  *«°""  ^  •»<»«^ 
a  manor  might  grant  tenements  to  be  holden  according  to  the 
custom  of  the  manor :  but  this  could  properly  only  be  of  lands 
which   had  been  customarily  so  granted,   though  probably 
many  lands  holden  by  copyhold  tenure  were  graqted  to  hold 
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William  I.    by  that  tenure  long  after  the  conquest,  notwithstanding  they 
1066-1087.    Ij^j  jjQt  jj^p^  before  so  holden. 

There  were  also  tenants  by  "  burgage  tenure,""  both  of  the 
crown  and  of  mesne  lords,  of  tenements  in  oities  and  boroughs, 
holden  by  certain  services  or  acts : — the  "  cives ''  and  "  bur- 
genses,""  mentioned  in  Domesday,  being  the  occupiers  of  such 
tenements ; — L  ^.,  the  inhabitant  householders  within  their 
respective  oities  and  boroughs ;  but  it  does  not  appear  that  at 
that  time,  the  body  of  citizens  or  burgesses  of  any  city  or 
borough  held  the  city  or  borough  itself  of  the  crown,  though 
the  crown  afterwards  frequently  granted  a  city  or  borough  to 
the  citizens  or  burgesses  to  be  holden  of  the  crown,  paying  a 
rent,  and  receiving  the  profits  before  due  to  the  crown :  and  a 
grant  of  a  city  or  borough  to  its  citizens  and  burgesses  in  fee 
farm,  did  not  preclude  the  king^s  right  to  tallage,  but  the  city 
or  borough  still  remained  equally  liable  with  the  king^s 
demesnes. 

Thus  it  appears  that  all  the  land  in  the  kingdom,  esteemed 
lay-fee,  was  holden  by  the  actual  possessor  immediately  or 
mediately  of  the  crown;  and  those  who  held  immediately 
under  the  crown,  were  called  his  tenants  in  oapite. 

3.  Laws  of  William  the  First. 

These  laws  commence  by  ordaining  that  allegiance  should 
be  sworn  to  the  king. 

Every  Frenchman  who  was  in  England   at  the  time  of 

Edward  the  Confessor,  partaking  of  lot  and  scot,  was  to  pay 

according  to  the  laws  of  England,  and  all  free  men  were  to 

Lands  and  pos-     havc  and  hold  all  their  lands  and  possessions,  free  from  all 

f^ee  from  unjust   unjust  cxactiou,  and  all  tallage,  so  that  nothing  should  be 

exaction.  taken  from  them  but  their  free  service,  which  they  ought  of 

right  to  do  to  the  king  as  ordained  for  them,  and  granted  to 
them  by  hereditary  right  for  ever,  by  the  *'  common  councir" 
of  the  kingdom. 

All  cities,  boroughs,  castles,  hundreds,  and  wapentakes  were 
to  be  watched  every  night,  and  protected  in  turn  against  evil 
doers  and  enemies,  as  the  sheriffs,  aldermen,  reeves,  bailiffs, 
and  the  king"s  ministers,  should  the  better  provide  by  their 
*'  common  councir"  for  the  benefit  of  the  kingdom. 

There  were  to  be  throughout  the  kingdom  true  weights  and 
measures,  as  the  king^s  ancestors  had  ordained. 

All  free  men  were  to  be  as  sworn  brothers,  for  the  defence 


Boroughs  to  be 
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of  the  kingdom,  the  preservation  of  the  peace,  and  the  dignity  William  I. 
of  the  crown.  1066-1087> 

The  Saxon  provisions  for  selling  in  the  presence  of  witnesses  system  of 
and  with  pledges,  are  repeated.  pledget. 

There  was  to  be  no  market  or  fair,  unless  in  cities,  or  close  Market*. 
boroughs  surrounded  with  walls,  in  castles,  and  in  the  safest 
pLices,  where  the  customs  and  the  king^s  right  might  not  be 
defrauded ;  and  it  was  stated  that  castles,  boroughs,  and  cities 
were  established  for  such  purposes ;  as  well  as  to  insure  the 
safety  of  the  people  of  the  land,  and  the  defence  of  the  king- 
dom ;  and  they  were  therefore  to  be  preserved  in  full  integrity. 

Provisions  for  the  ordeal  and  trial  by  battel  occur,  after  Theordeai.&c. 
which  it  is  expressly  declared  that  all  shall  hate  and  hold  the 
laws  of  King  Edward  m  all  things. 

It  was  also  enacted  that  every  man  who  wished  himself  to  Freemen  to  bom 
be  accounted  free  should  be  in  pledge,  in  the  manner  before  ^^^^' 
pl^scribed  by  the  Saxon  laws. 

No  person  was  to  be  allowed  to  sell  his  man  out  of  the  oranta  of  free- 
country,  and  if  any  one  wished  to  make  his  bondman  free,  the  ^^ 
mode  of  doing  it  before  the  sheriff  is  minutely  pointed  out. 

Every  lord  was  to  be  security  for  his  villain,  and,  if  the  Lords  reapon- 
villain  were  not  purged  from  all  offence,  the  lord  was  to  pro-  y\r^taL 
duce  him  to  do  right  in  the  hundred : — it  is  thus  established 
that  no  one  was  exempt  from  the  jurisdiction  of  the  sheriff,  jurisdiction  of 
but  all  persons  as  being  within  the  shire  were  liable  to  the  *'*®*®^*^ 
sheriff^s  tourn  and  hundred  courts. 

And  the  terms  "  scot  and  lot**^  are  emphatically  called  the  sootandiot 
customs  of  England. 

It  was  the  essence  of  the  laws  of  William  I.,  and  analo-  The  iiber  homo 
gous  to  those  of  the  Saxons,  that  every  freeman  should  ^^  common 
contribute  to  the  public  charges  by  paying,  with  all  other 
freemen,  his  ^*  scot  ;^^  and  in  the  same  manner  take  his  share 
with  the  other  freemen  in  the  public  personal  burdens  or 
"lot,***  by  performing,  in  his  turn,  such  military  and  civil 
duties,  as  were  uniformly  imposed  upon  all, — as  serving  in 
the  wars,  keeping  watch  and  ward,  and  filling  in  succession 
the  public  offices  which  were  required  for  the  state  generally, 
or  locally  for  the  borough: — ^thus  it  was  that  the  personal 
union  of  J)urden  and  benefit,  constituted  the  ''  liber  homo'^  of 
the  common  law\ 

>  Vide  Waggoiier*8  CWse,  8  Co.  241.     Stat.  23  Hen.  VIII.  c.  5,  8.  8 ; 
33  Hen.  VIII.  c.  9.    2  Lnders,  98.     Btat.  11  Geo.  I.  c.  16,  s.  9. 
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William  J* 

1066—1087. 
4.  Administratimi  of  Justice. 

Whatever  may  have  been  the  effect  of  the  change  of  landed 
property,  and  of  its  tenure,  by  this  king,  however  it  may  have 
altered  that  part  of  the  Saxon  institutions,  which  related  to 
its  legislative  9^semblies,  the  local  administration  of  justice 
and  municipal  police,  although  improved,  were  essentially 
unchanged. 
Appointment  of  That  part  of  the  Saxon  institutions,  by  which  the  "  Witena- 
^  Gemot ^^  exercised  the  duties  of  a  supreme  court  of  judicature, 
was  considered  by  the  Normans,  not  suited  to  the  increasing 
wants  of  society,  and  ill  adapted  for  discussing  intricate  points 
of  law,  or  determining  nice  and  difficult  questions  of  pro* 
perty;  besides,  its  members  were  unable  to  devote  their  entire 
time  to  judicial  questions. 

The  first  improvement  was  made  by  William  I.,  who  sent 

his  justiciaries,  in  cases  of  difficulty  or  importance,  to  preside 

in  the  county  courts,  where  the  cause  was  to  be  tried. 

Court  of  Excho       The  ncxt  alteration  was  a  court  of  Exchequer,  in  imitation 

quor  estabiwiod.  ^f  ^^^^^  established    in   Normandy,  but  on  a  different   and 

inferior  footing*.  The  Exchequer  in  Normandy  was  the 
sovereign  court  to  which  appeals  were  made,  from  all  inferior 
courts  and  jurisdictions.  The  English  Exchequer  was  a  court 
for  the  private  concerns  of  the  crown,  being  to  receive  and 
disburse  the  king^s  revenue,  and  to  settle  accounts  with  his 
sheriffs  and  bailiffs.  It  was  his  chamber  of  accoimts ;  and  its 
principal  business  was  to  superintend,  manage,  and  improve 
his  revenue". 
Judges  of  the  Its  Original  members  were,  the  chief  justiciary,  who,  in  the 

Exchequer.         abseucc   of  tlic  king,   acted  as  president  of  the  court,  and 

certain  barons,  selected  from  the  "  common  council "  of  the 
realm,  on  account  of  their  rank  and  superior  wisdom ". 

They  assembled  in  the  palace,  and  their  court  was  therefore 
termed  "  Curia  Regis,'^  with  the  addition  of  "  ad  Scaccariuni,^ 
on  account  of  a  chequered  cloth  that  covered  the  table  at 
which  they  sat. 

*  Dialog,  de  Scaccar.  lib.  1,  c.  4. 

"  It  is  thought  that  WiUiain  I.  instituted  the  Court  of  Exchequer,  but 
there  is  no  record  of  its  existence  in  Madox,  until  Henry  I.  1  Aladox, 
£xch.  209. 

^  ^'  Majores  de  discretiores  in  regno,  sive  de  clero  sint  sive  de  Curia.*' 
Dialog,  de  Scaccar.  lib.  1.  c.  4. 
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From  being  employed  to  receive  the  king^s  revenue,  and  to  William  I. 
settle  with  his  officers,  it  was  a  natural  and  easy  transition  for  ^^^~  ^^v 
the  members  of  this  court  to  judge  and  determine  the  ques-  JJ^®  ^^  "^^^ 

.  1     •  .  .  .  their  ftuthorlty 

tions  that  arose  in  the  course  of  their  proceedings^;  it  being  waainoreMed. 
remembered  they  were  not  only  barons  of  the  realm,  but  the 
most  distinguished  for  their  skill  and  prudence'. 

When  judicial  questions  were  brought  before  the  '*  common 
council,^  they  were  the  persons  best  qualified  to  guide  the 
opinions  and  direct  the  judgment  of  its  other  members ;  so 
that  gradually,  and  perhaps  insensibly,  its  ordinary  judicial 
business  fell  into  their  hands.  Many  of  them  held  offices  at 
court,  which  retained  them  about  the  person  of  the  king, 
when  the  other  members  of  the  common  council  were  absent. 
They  attended  him  abroad  in  his  expeditions,  and  followed 
him  in  his  progresses  through  the  kingdom.  On  such  occa- 
sions, when  plaints  were  laid  before  him,  they  heard  the 
parties  without  delay,  examined  the  merits  of  their  complaint, 
and,  in  ordinary  cases,  gave  judgment,  without  waiting  for 
the  stated  meetings  of  the  '^  commune  concilium,'*^  or  con- 
voking an  extraordinary  assembly.  This  practice,  originating 
in  convenience,  and  confirmed  by  usage,  was  at  length  esta- 
blished by  law. 

At  what  time,  and  by  what  authority,  a  court,  distinct  from  Uncertainty  as  to 
the  Exchequer,  and  different  from  the  "  common  council,"  J^thSity  by* 
was  appointed  to  sit  in  the  palace,  for  the  purpose  of  hearing  ^!^^^^^^ 
and  deciding  the  causes  brought  before  the  king,  is  unknown,  tinot  from  ez- 
The  practice  probably  began  when  the  barons  of  the  Exche-  ^^*^'**'' 
quer  extended  their  jurisdiction  from   causes  touching  the 
revenue,  to  other  matters  affecting  the  rights  and  properties 
of  the  subject.     It  is  a  confirmation  of  this  conjecture,  that 
the  earliest  judges  of  this  court,  of  whom  any  memorials 
have  been  preserved,  were  also  barons  of  the  Exchequer*. 

5.  EcdmasticalJurisdiction^ 

Under  the  Anglo-Saxons,  the  members  of  the  Witena-  witena-oemot 
Gemot,  exclusively,  made  such  laws  as  they  conceived  requi-  tu^ttaa*^^Sa- 
site  for  the  maintenance  of  all  ecclesiastical  institutions,  and  ^^^ 

*  DuJog.  de  Scaocar.  lib.  I,  c  4. 
'  Fleta,  lib.  2,  c.  26. 

*  Bened.  Abb.  317>  206.  1  Madox,  Exch.  96.  35  Edinb.  Review,  Art.  1, 
pb  \y  posBiin. 
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William  I.    never  acknowledged  any  other  temporal  authority:  but  the 
1066—1087.     Saxon  princes  had  been  accustomed  to  forward  a  charitable 
donation  to  the  pope,  called  '*  Peter's  Pence,""  similar  to  that 
which  was  established  in  Qaul  by  Charlemagne  \ 
Peter's  pence  Gregory,  an  impudent  and  scheming  pontiff,  interpreted  the 

SMtwprtnwe!^*  present  of  Peter's  pence,  as  a  badge  of  subjection  acknow- 
ledged by  the  kingdom,  and  called  upon  William  I.  to  do  him 
«  homage  as  its  sovereign. 

William  refnaea  The  king  promised  to  continue  the  '^  present,''  but  to  the 
^^p^^^^  demand  of  homage  he  absolutely  refused,  stating  he  had  never 
kingdom.  promised  it  himself:  his  predecessors  had  never  performed  it: 

nor  did  he  know  of  any  other  ground  on  which  it  could  be 
claimed  with  justice*. 
Limited  aeknow-       Neither  would  William  permit  the  authority  of  any  parti- 
cular pontiff  to  be  acknowledged  in  his  dominions,  without 
his  previous  approbation ;  and  directed  that  all  letters  issued 
from  the  court  of  Rome  should,  on  their  arrival,  be  submitted 
to  his  inspection. 
RoyBi  aasent  re-       Though  he  zcalously  concurred  with  Archbishop  Lanfranc 
thf^^^^'S  in  his  endeavours  to  reform  the  manners,  both  of  the  clergy 
TbSShis™)^   and  the  laity,  yet  so  jealous  was  he  of  any  encroachment  on 
his  authority,  that  without  the  royal  license,  he  would  not 
permit  the  decisions  of  national  or  provincial  synods  to  be 
carried  into  effect. 
The  king  forbids      And  after  the  separation  of  the  ecclesiastical  courts'  from 
those  of  the  hundred,  he  enacted  such  laws  as  were  necessary 
to  support  the  jurisdiction  of  the  former,  but,  at  the  same 
time,  forbade  them  either  to  implead  or  to  excommimicate  any 
individual,  holding  in  chief  of  the  crown,  till  the  nature  of 
the  offence  had  been  certified  to  himself*. 


6.  Domesday, 

William  I.,  in  order  to  acquire  an  exact  knowledge  of 
the  possessions  of  the  crown,  the  names  of  the  landholders, 
and  the  military  strength  of  the  country;  to  afford  the  means 
of  increasing  the  revenue  in  some  cases,  and  of  lessening  the 

^  Greg.  VII.  ep.  ix.  1. 
'  Selden,  SpiciL  ad  Eadmer,  p.  4. 

»  2  Millar,  127  et  seq.    3  Black.  Com.  c.  6.    6  Henr^,  2ft. 
*  Ibid.  6,  164.    Baron,  ad  aim.  1068,  n.  1,  ad  anu.  1079,  n.  26.   1  Home, 
279,271.    1  Lingard,  454,  455, 


oKcominuiiicMl* 
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demanda  of  the  tax  collectors  in  others^,  and  to  provide  a  William!. 
register  of  appeal  for  those  whose  titles  to  their  property    ^06^— ^^^7* 
might  be  disputed,  ordered,  towards  the  termination  of  his 
reign*,  the  compilation  of  that  record  which   is  commonly 
caUed   "  Domesday ;"— of  itself  an  additional  proof  of  his 
equity  and  justice. 

The  inquisitors,  upon  the  oaths  of  the  sheriffs,  the  lords  of  The  manner  in 
each  manor,  the  presbyters  of  every  church,  the  reeves  of  dui^wM^toW 
every  hundred,  the  bailiffs  and  six  villains  of  every  village,  **^^ 
were  to  inquire  into  the  name  of  the  place,  who  held  it  in 
the  time  of  King  Edward,  who  was  the  present  possessor, 
how  many  hides    in   the   manor,   how   many  carucates  in 
demesne,  how  many  homagers,  how  many  villains,  how  many 
cotarii,  how  many  servi,  what  freemen,  how  many  tenants  in 
socage,  what  quantity  of  wood,  how  much  meadow  and  pas- 
ture, what  mills  and  fish-ponds,  how  much  added  or  taken 
away,  what  the  gross  value  in  King  Edward^s  time,  what  the 
present  value,  and  how  much  each  freeman  or  sockman  had 
or  has.     All  this  was  to  be  triply  estimated:  first,  as  the 
estate  was  held  in  the  time  of  the  Confessor ;  then,  as  it  was 
bestowed  by  King  William ;  and,  thirdly,  as  its  value  stood 


>  Tom.  ],  foL  222,  299,  299  B. 

*  The  exact  time  when  the  survey  was  midertaken  in  differently  stated. 
The  Red  Book  of  the  Exchequer  seems  to  have  been  erroneonsly  quoted, 
(\^ebb*8  Short  Account  of  Domesday  Book,  1 ;  Dissert.  Pref.  to  Hutchins* 
Hist,  of  Dorsetshire,  &c.)  as  fixing  the  time  of  entrance  upon  it  in  1080 ; 
it  being  merely  stated  in  that  record,  (in  which  the  original  of  the  Dialogua 
dm  Scaocario  is  found,)  that  the  work  was  undertaken  at  a  time  subsequent 
to  the  total  reduction  of  the  ishmd  to  William*s  authority. 

From  the  memorial  of  the  completion  of  this  survey,  at  Ihe  end  of  the 
second  volume,  it  is  evident  that  it  was  finished  in  108G. 

^latthew  Paris  (foL  Lend.  1684,  p.  9 1  see  also  Mat.  West  foL  Francof. 
160 ly  p.  229),  Robert  of  Gloucester  (ii.  473),  the  Annals  of  Waverley 
(Hist.  Ang.  Script  V.  od.  Gale,  fol.  Oxon.  1687>  p*  133),  and  the  Chronicle 
of  Bermondsey  (Harl.  MS.  Brit  Mus.  No.  231),  give  the  year  1063,  as 
the  <late  of  the  record.  Henry  of  Uuntingdon  (Script,  ap.  Savile,  foL 
Lond.  1596,  p.  212),  pUices  it  in  1084.  The  Saxon  Chronicle  in  1085. 
^tjmpton  (Script  X.  Twysd.  979),  Simeon  of  Durham  (Ibid.  213),  Flo- 
rence of  Worcester  (fol.  Francof.  1601,  p.  641),  the  Chronicle  of  Mailroa 
(1  Script  n^  Gale,  161),  Roger  Hoveden  (Rerum  Anglic  Script  ap.  Savile, 
foL  Loud.  1696,  p.  263  B),  Wikes  (Hist  Ang.  Script  V.  ed.  Gale,  fol. 
Oxon.  23),  and  Hemingford  (Ibid.  461),  in  1086 ;  and  the  Ypodigma  Neus- 
trise  (Aug.  Hib.  Norm.  Cambr.  a  vet  Scripta  Gnl.  Camd.  foL  Francof. 
1632y  p.  439),  and  Diceto  (Script  X.  Twysd.  487,  ^3 ;  Baron  Maseres,  in 
the  Notes  to  his  <<  Excerpta  ex  Orderico  Vitali,*'  559),  in  1087.  Vide 
etiam  1  £Ui0  <m  Domesday,  passim,  4. 
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at  the  formation  of  the  sui'vey.  The  jurors  were  moreover  to 
state  whether  any  advance  could  be  made  in  the  value'. 

The  method  generally  followed  in  entering  the  returns  was, 
first,  to  entitle  the  estate  to  its  owner,  always  beginning  with 
"  terra  regis.^'  The  hundred  was  next  specified ;  then  the 
tenant,  with  the  place ;  and  afterwards  the  description  of  the 
property. 

The  jurors,  in  numerous  instances,  framed  returns  of  a 
more  extensive  nature  than  were  absolutely  required  by  the 
king^s  precept,  and  which  will  account,  for  the  variety  of 
descriptions  in  different  counties\  In  some  counties,  where 
the  Exchequer  Domesday  was  excerpted  from  the  rolls,  the 
irrelevant  matter  appears  to  have  been  struck  out ;  while  in 
others  it  was  probably  retained.  The  words  also  of  the  rolls 
were,  for  the  most  part,  given  in  full,  or  but  partially  con- 
tracted ;  while,  in  the  transcribed  survey,  an  abundance  of 
minute  contractions  were  used,  as  if  with  an  intention  of 
compressing  the  whole  into  a  form  most  convenient,  for  the 
purposes  of  courts  of  law*. 

Care  seems  to  have  been  occasionally  taken  even  to  enume- 
rate purchases  in  the  survey',  and  there  are  various  instances 
of  mortgage^. 

That  there  was  no  oppression  in  the  valuation,  even  where 
owners  of  land  refused  to  make  their  own  return,  is  evident 
from  more  than  one  entry*.  A  remarkable  instance  of  the 
equity  attaching  to  the  formation  of  the  survey  will  be  found 
in  the  account  of  the  land  at  Brunfelde  in  Shropshire,  be- 
longing to  the  church  of  St.  Mary,  Shrewsbury';  and  it  is  clear 
from  the  survey  itself,  that  the  inquisitors,  in  many  instances, 
caused  the  restoration  of  property '°;  for  it  appears  that  title- 
deeds  and  charters  were  exhibited  to  the  conunissioners**.  But 
a  large  portion  of  the  forged  Saxon  charters  which  at  this  day- 
exist,  are  to  be  referred  to  the  period  of  the  Domesday  survey. 
They  were  fabricated  by  the  monks  in  order  to  make  the 

'  1  Ellis  on  Domesday,  21. 

*  Vide  Ingulphiis,  Chron.  Robert  of  Gloucester,  Brompton^  Henry  of 
Huntingdon,  Knyglit©n,  Hoveden,  Florence  of  Worcester,  Simeon  of 
Durham,  Matthew  Paris,  Matthew  of  Westminster. 

^  1  Ellis  on  Domesday,  28. 

*  Tom.  i.  fol.  137  B,  242,  242  B.       *        7  ibid.  fol.  I70  R 

*  Ibid.  foL  166  B,  I70,  182  B.  »  Ibid.  fol.  262  B. 

^'^  Ibid.  fol.  62,  58  B,  159  B.        »^  Tom.  i.  fol.  101  B ;  torn.  ii.  fol.  380  B. 
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titles  to  their  property  good,  when  the  Norman  commissioners  William  I. 
came  amongst  them.    Some  had  even  forged  seals,  an  appen-     1006—1087. 
dage  of  Norman  origin,  at  least  for   the  authentication  of 
legal   instruments,  which  were  introduced  by  Edward  the 
Confessor^*. 

There  are  seventy-eight  places  described  in  Domesday  as  Nnmber  of  places 
boroughs;  many  of  them  are  entered  distinctly  by  themselves,  d^^^'m 
before  the  Terra  Regis,  and  the  general  return  for  the  county,   ^«>ugha. 
which  proves  that  the  boroughs  were  separate  and  distinct 
from  the  counties". 

The  entries  in  Domesday  establish,  that  burgess-ship  did  Bm^MMhip  did 
not  depend  upon  tenure*^;  because  many  burgesses  are  de-  ^^^^^  ^ 
scribed  as  belonging  to  other  manors  *\     If  tenure  was  the 
basis  of  their  right,  they  would  have  exclusively  belonged  to 
the  manors,  and  would  not  be  described  as  ^^  burgesses  of  the 
boroughs,*^  because  they  did  not  hold  of  them. 

But  it  was  in  respect  of  their  responsible  resiancy  that  they  Thoss  who  paid 
became  burgesses,  and  it  was  those  only  who  bore  their  share  H^^^twld  to 
of  the  burdens  of  the  place,  or,  according  to  the  laws  of  the  ^«  borough  pri- 
Saxons  and  WiUiam  I.",  paid  "scot^^  and  bore  "lot,''  were 
entitled  to  the  privileges;  those  who  from  poverty  or  any 
other  cause  did  not  pay  the  charges,  or  serve  the  public  offices 
of  the  borough,  being  excluded. 

• 

'*  Bomeedaj  is  also  illustrative  of  ancient  manners  and  customs ;  thusy 
tliere  are  instanceB  of  lands  being  granted  by  Others  for  the  support  of 
their  daoghters  in  ecclesiastical  establishments  (torn.  i.  foL  68,  59  B,  73), 
of  lands  held  for  three  lives  (ibid.  fol.  46  B,  72,  175;  1  Heame*s  edition  of 
Heming*s  Chartulary,  293),  lands  being  in  dower  (torn.  i.  fol.  59, 154, 168),  a 
mmeiipative  will  (ibid.  foL  177)9  the  ancient  method  of  giving  seisin  (ibid. 
foL  177  B;  ibid.  iL  110  B),  allowances  of  liquor  to  be  drunk  at  festivals  by 
the  religious  in  conunemoration  of  their  founders  and  benefactors,  a  custom 
puivned  to  this  day  among  coUeges  and  corporate  societies  (ibid.  i.  206  B), 
the  custom  of  a  widow  not  manning  again  till  after  her  husband  had  been 
dead  a  year  (ibid.  iL  foL  199;  LI.  Ang.-Sax.  Wilk.  109.  Vide  Concilium 
(Enliamense,  125);  and  of  the  marriage  of  ecclesiastics  in  Saxon  times 
theie  is  a  remarloible  memorandimi  in  the  notice  of  the  manor  of  Plufelda 
in  Norfolk  (tom.  ii.  fol.  195);  it  is  said,  '^ll  man  accep  Ahnarus  cum  u»ore 
ma  antequam  esaet  Episcopus;  et  postea  tenuit  in  Episcopatii.  Modo 
tenet  Willielmus  Episcopus;**  and  in  the  account  of  Lincoln  (ibid.  i. 
foL  336),  the  following  entry  occurs,  '*  Uxor  Sittuardi  pretbyteri,^ 

i»  WaUiiM^ord,  fol.  56  B;  M.  and  S.  Hist  Boroughs,  115,  131,  164,  217, 
254,  255,  259,  263. 

^^  Extracts  and  References  to  Domesday,  cited  M.  and  S.  Hist.  Boroughs, 
78,  83^84,  86,  114,  154,  481,  et  vide  etiam  521,  526,  527,  930,  933,  1077- 
Bract,  lib.  2,  c  8. 

>«  M.  and  8.  159,  160,  164,  166,  175,  202,  203,  205,  207,  209,  214,  221, 
239,  254,  256,  274,  278,  281,  289. 

>•  Wilkins,  LL  Ang.-Sax.  228. 
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William  I.        It  would  have  been  inconsistent  with  the  whole  sjnstem  of 

1066—1087.    ijjg  ii^^  ^^  ^jjn^  time,  if  non-residents  could  have  been  bur- 

Kon-residento      gesses ;  and  therefore  we  find,  throughout  Domeeday,  that  the 

borough  rights.     buTgesBefl  woro  resident^  and  in  that  respect  distinguished  from 

the  members  of  the  merchant  guilds,  and  of  the  trading  com.* 

panics,  who  might  be  non-resident. 
cmOm  and  nur-       Domcsdaj  also  proves  that,  generally  speaking,  the  castles 
^*f?^  ^  were  not  within  the  bounds  of  the  boroughs  »^  and  the  mer- 
boroughs.  chant  guilds,  and  their  members,  were  also  distinct  from  the 

municipal  jurisdiction  of  the  town,  from  the  borough  rights, 

and  the  burgesses^'. 
Beeves  and  The  rocves  of  the  boroughs  are  spoken  of,  as  well  as  the 

5toI^taD?mes.  '^^  rcevcs**;  and  the  system  of  pledges,  derived  from  the 
^3".  Saxon  law,  are  expressly  recognised'^. 

FriTiieges  excia-       The  privileges  granted  to  the  boroughs  were  claimed  and 
ttie  bu^eo^  ^  cxercised  by  the  burgesses  only,  and  no  other  class  of  persons 

is  specified  as  entitled  to  them. 


7.  Sac  mid  8oc  defined. 

Various  authors  have  considered  that  the  privileges  *^sac^^  and 
soc,*^  to  which  such  frequent  reference  is  made  in  Domesday, 
were  characteristic  of  boroughs,  and  they  have  been  thought 
to  include  both  civil  and  criminal  jurisdiction  ^  If  it  were 
so,  they  would  probably  have  given  the  same  rights  that 
boroughs  enjoyed :  because  places  possessing  them  would  then 
have  had  a  perfect  jurisdiction  within  themselves,  and  the 
sherifi^  would  have  had  no  right  of  interference.  But  many 
Sac  and  soc  gave  passages  in  Domcsday  establish  that,  this  liberty  gave  only 
S^uraf ^^"^  that  civil  jurisdiction,  which  the  lord  had  over  his  tenants  ; 

extending  only  to  questions  connected  with  the  holding  of 

"  Domeeday,  fol.  137.    Inspex,  Cart.  61  Heniy  III.,  Mem.  10,  Now  4. 
8  Hearne,  Lib.  Nig.  816.    M.  and  8.  Hist.  Boroughs,  116. 

^*  M.  and  8.  Introd.  xiv. 

^*  Domeedaj,  fol.  1,  8,  30,  56  B,  231,  896. 

<o  Ibid.  foL  90.   M.  and  8.  Hist.  Boroughs,  Introd.  xiv.  pp.  99, 100,  192. 

^  The  22nd,  23rd,  24th,  26th,  and  86th  Sections  of  the  Iawb  of  Edward 
the  Confessor  respectively,  define  the  meaning  of  soc,  sac,  toll,  them,  ftnd. 
infangthef ; — the  first  two  importing  jurisdiction  OTer  the  territory  wliicli 
belongs  to  the  lord ; — the  third  referring  to  the  liberty  of  bringing  and 
selling ; — the  fourth  relating  to  the  forfeiture  of  stolen  goods ;— 4md  tlie 
fifth  to  the  jurisdiction  over  thefts :  concluding  with  the  general  statement 
that  those  who  have  not  these  privileges,  are  to  do  right  in  the  handreds, 
wapentakes,  and  shires.    £t  >ide  etiam  Bracton,  lib.  3,  c.  8. 


a 


n-l  THE  NORMAN   EBA.  35 

their  lands,  and  with  what  are  ordinuily  called  ^^  Common  William  L 
Pleas."     This  was  enjoyed  with  almost  every  manor,  and,  in    ^P<>g— 1087. 
modem  times,  has  been  called  the  *'  Court  Baron;^  but  it  did  nwoomt  bum. 
Dot  extend  to  criminal  matters ;  therefore  such  manors  were 
subject  to  the  general  interference  of  the  sheriff  as  to  pleas  of 
the  crown,  which  were  within  his  particular  jurisdiction  at 
the  toum.     The  suitors  had  distinct  duties  at  these  respective 
courts, — ^the  Toum  related  to  pleas  of  the  crown,  making  ordi- 
nances for  preserving  peace,  giving  pledges  for  good  behaviour, 
and  the  suitors  binding  themselves  by  oaths  of  allegiance  to 
the  king  and  the  laws,  which  was  called  "  suit  royal,"  as  due  Saitn^jna. 
to  the  king  and  his  crown : — whereas  the  service  at  the  Court 
Baron,  described  by  ^'  sac"  and  '^  soc,"  related  only  to  suit  of 
court ;   '^  0oc"  being  the  liberty  of  separate  and  distinct  juris- 
diction^  and  ^^sac"  the  privilege  of  taking  the  issues  and 
profits  of  the  court. 

"Sao"  and  "soc"  were,  generally  speaking,  at  first  only  sooandauwov 
granted  to  the  ecclesiastical  bodies ;  and  not  the  court  leet,  or  ^i^^^^the 
exemption  from  suits  of  shires  and  hundreds,  as  in  the  case  «o^«>fastic«i 
of  Evesham,  which  received  a  charter*  from  William  I., 
granting   "sod"  and  "sac;"   and,  as  that  place  was  not 
then   a  borough,  it  proves,  contrary  to  the  assumption  of 
Brady,  that  these  were  privileges  not  peculiar  to  boroughs. 
On  the  other  hand,  some  of  the  possessions  of  the  church 
were  altogether  exempted  from  the  jurisdiction  of  the  sheriff, 
and  had    powers  excluding  his    interference,   in  the  same 
manner   as  the  charters  granted  to  boroughs.     Thus  Beverley 
had  such   a  charter,  but  it  was  not  made  a  borough  till  a 
much  later  period. 

8.  Leffislatite  Assemblies, 

After  the  accession  of  William  I.,  and  previous  to  the  NoKcordsto 
reign  of  John,  'there  are  no  records  from  which  any  satis-  SJ^^^f  Jg^t. 
factory  conclusion  can  be  deduced,  to  establish  the  powers  or  ^^  authority  or 
compon^it   parts  of  any  assembly,  which  had  an  mherent  atwrnbuea. 
right   of  exercising  legislative   functions;    and  it  does  not 
appear  that  the  confirmation  of  the  Saxon  laws  by  William, 
extended  to  the  convention  of  a  legislative  assembly,  consti- 
tuted according  to  any  known  law  in  use  under  the  Saxon 
kings. 

*  2  Dug.  Mon.  682. 
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William  I.        It  is  however  certain  that,  during  the  reigns  of  William  I. 

1066—1087.    i^^j  ]jig  successors,  considerable  powers   of  legislation  were 

Powers  of  legia-  excrcised  bv  the  tjrown,  with  the  assistance  of  a  selected 

Ifttion   exercUed  mi'ii  •ii  i. 

by  the  crown      council ;  but  it  has  been  conceived  that  more  important  sub- 
owMioiL***'***      jects  of  legislation,  and  especially  such  as  operated  to  charge 

property  in  the  hands  of  individuals,  not  previously  subjected 

by  law  to  be  charged,  required  a  greater  sanction  * ;  and  that 

such  sanction  was  usually  given  by  an  assembly,  for  general 

purposes;  and  which  must  be  deemed  as  having  been  the 

legislative  assembly  of  the  realm. 

The  oonatitution       Whether  that  assembly  had  a  settled  constitution  esta- 

of^ete^dature  ^Hshed  by  clcar  and  express  law,  or  founded  in  usage  only; 

changed  between  or  whether  its  coust it utiou  depended  in  any  degree  on  tem- 

A  n  1MM  lind  An 

1907.  porary  circumstances;  or  whatever  may  have  been  at  different 

times  the  characters,  powers,  and  privileges  of  its  several  con- 
stituent parts,  during  the  early  periods  of  our  history;  it  can 
scarcely  be  doubted  that,  during  the  long  lapse  of  time  from 
the  accession  of  William  to  the  close  of  the  reign  of  Edward  I., 
many  circumstances  materially  affected  the  rights  of  persons 
who,  at  different  times  during  that  epoch,  may  have  been 
deemed  necessary  members  of  the  legislative  assemblies  of 
the  realm,  and  especially  of  assemblies  convened  for  the  pur- 
pose of  charging  the  people  with  extraordinary  aids,  or  esta- 
blishing important  alterations  in  the  general  law  of  the  land. 
At  the  termination  of  the  period  alluded  to ;  which  was  one 
of  progressive  revolution,  chiefly  arising  from  the  alterations 
that  had  taken  place  in  landed  property ;  persons  who  may 
have  been  previously  entitled  to  be  personally  summoned  as 
members  of  an  assembly  for  taxation,  may  no  longer  have  had 
such  rights,  but  may  have  become  either  representatives  or  the 
constituents  of  representatives,  by  whom  those  rights  were  to 
be  exercised;  so  likewise  the  constituents  of  the  representative 
body  in  the  legislative  assemblies  of  the  realm,  may  have 
become  more  numerous  than  they  originally  were ;  and  many 
of  those  constituents  may  have  been  of  a  different  description 
from  those  persons,  by  whom  that  representative  body  had 
been  originally  delegated,  but  it  is  impossible  by  reference  to 
existing  documents  to  remove  the  obscurity". 

Appeiiationi  of        William  I.  and  his  immediate  successors  convened  assem- 
blies, differently  constituted,  corresponding  with  the  appel- 


theMMmbUei 
convened  by  WU- 


*  Feed.  N.  E.  torn.  i.  p.  1.  «  1  Rep.  Dig.  Peer,  passim. 
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lations  of  "  concilium,"  "  magnum  concilium,''  "  commune  William  I. 
concilium,''  et  "  commune  concilium  regni."  1066—1087. 

The  persons  convened  to  such  assemblies  have  been  de-  '*»™  *•  «*  *»*■ 
scribed  as  «  magnates,"  "  proceres,"  or  "  barones :"  sometimes  S^^*^  """ 
the  different  ranks  of  the  members  assembled  have  been  Designation  of 
designated,     as    "  archiepiscopi,"     "  episcopi,"     "  abbates,"  who"J^JI^- 
"  priores,"  "  comites,"  et  "  barones,"  to  which  the  words  ''  et  ^«»«*- 
alii  magnates  et  proceres  regni"  have  been  occasionally  added. 

The  rank  of  the  archbishops,  bishops,  abbots,  priors,  and  K»nk  of  aich- 
earls,  seems  to  have  been  distinct  from  that  of  the  persons  Swm^i^'*' 
styled  " barones,"  when  that  word  w-as  added  to  the  others;  *»>**«' »««>»■■ 
but  when  the  words  "  barones,"  "  magnates,"  or  "  proceres," 
were  only  used,  persons  of  higher  rank  were  included. 

But  there  are  no  records  to  establish,  whether  the  persons  Legislative 
mentioned  as  "barones,"  " comites  et  barones,"  " magnates,"  S°JI|^„^'«^* 
or    "proceres,"    formed   the  whole  of  the   laity  convened,  "oomiteu'et 
having,  with  the  prelates,   legislative   functions; — whether  nlto/*ir  •  °w" 
those  styled  "  barones"  were  all  of  equal  dignity,  or  what,  if  <»«»"»°J™o^ 
any,  distinctions  prevailed  amongst    them; — ^and   whether, 
when  the  word  "magnates,"  or  the  word  "proceres,"  was 
added  to  the  word  "  barones,"  it  was  used  to  describe  persons 
not  properly  answering  to  the  term  "  barones ;"  neither  can 
it  be  correctly  ascertained  what  was  the  extent  of  the  legis- 
lative authority  belonging  to  such  assemblies. 

Neither  are  there  any  documents  to  prove,  whether  the  The  title  of  the 
persons  thus  variously  styled,  and  especially  those  styled  I^^SSu^y^^- 
"  barones,"  had  an  hereditary  title  to  the  character  of  mem-  Jmown. 
bers  of  these  assemblies  as  a  dignity,  in  the  sense  in  which 
that  word  is  now  understood,  as  applicable  to  the  peers  of  the 
realm,  and  if  as  a  dignity,  whether  as  incident  to  their  pos- 
sessions, or  as  merely  personal,  proceeding  from  the  grant  of 
the  crown  to  themselves  or  their  ancestors ;  and  whether  they 
could  demand  a  writ  of  summons  to  those  assemblies  as  their 
right,  communicating  that  right  to  their  descendants,  either 
as  incident  to,  or  distinct  from,  the  title  to  their  lands;  or 
whether  they  were  summoned  from  time  to  time  according  to 
the  mere  pleasure  of  the  crown,  especially  if  not  assembled  for 
the  purpose  of  granting  to  the  crown  extraordinary  aids, 
beyond  the  burdens  charged  by  law  on  their  respective  lands, 
by  the  terms  of  their  tenures;  and  whether  they  had  any 
legislative  right  to  impose  burdens  on  others,  and  especially 
on  those  \vho  did  not  hold  lands  of  them  mediately  or  im- 
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William  I.    mediately,  or  on  those  freemen  who  held  no  lands,  but  were 

IL  only  possessed  of  moveables. 

Tmt  Book  of  In  the  Year  Book  of  21  Edward  III.',  the  substance  of  an 
mg!^  ?toji^  ordinance  of  William  I.  is  stated  to  have  been  "  ordone  p  le 
in**Se  ^im^  ^^^  ®*  P  L^Archovcsque  de  Canterbery,  et  per  touts  les 
William  L  Evesques  de  la  terre  Contes  et  Barons.''^ 

This  ordinance  appears,  from  the  expressions  in  the  Year 
Book,  to  have  been  deemed   in  the  reign  of  Edward  IIL 
an  act  sanctioned  by  the  authority,  as  well  as  by  the  advice, 
of  the  archbishops,  bishops,  earls,  and  barons  of  the  kingdom ; 
and  under  the  name  of  barons,  the  abbots  and  friars  holding 
lands  by  military  tenure  may  have  been  included. 
No  lay  persons         As  uo  lay  pcrsous  besides  earls  and  barons  are  noticed  in 
Mffist^'bl^nit.  ^'^^  Ygslt  Book  as  having  concurred  in  this  ordinance,  and  it 
was  treated  as  a  law  sanctioned  by  the  proper  authority,  the 
entry  in  the  Year  Book  may  be  considered  as  tending  to  show 
that,  in  the  21st  of  Edward  III.,  the  judges  conceived  that, 
in  the  reign  of  William  I.,  the  prelates,  earls,  and  barons, 
with  the  king,  had  sufficient  authority  for  such  purpose ;  and 
it  can  scarcely  be  conceived  that  they  intended  to  include  the 
representatives  of  shires,  cities,  and  boroughs,  such  as  sat  in 
Parliament  during  the  reign  of  Edward  III.,  under  the  word 
"  barons."*' 
Non-ezisteDce  of      To  prove  the  ^'  non-existeuco  of  legislative  assemblies,^'*  an 
tofl^«tiv«MMii-  ingtrument  in   the  Red  Book  of  the  Exchequer  has  been 

greatly  relied  upon*,  but,  in  connexion  with  other  records,  it 
does  not  support  the  abstract  proposition.  This  document  is 
intituled,  "  Mandatum  Regis  de  judiciis  episcopalibus  a  secu- 
laribus  secemendis,"''  and  which  effected  a  known  and  impor- 
tant change  in  the  law  of  the  land,  by  separating  the  eocle- 
siastical  and  civil  jurisdictions;  it  has  been  conceived  that 
its  general  language  imported  an  emanation  from  the  king'^s 
authority  alone,  more  particularly  as  one  part  was  expressed 
in  the  strong  words,  "  Hoc  eciam  defendo  et  mea  auctoritate 
interdico  ;**  but  the  writ  giving  notice  of  this  innovation  to 
the  bishopric  of  Lincoln,  says  that  it  was  made,  "  conmnuni 
concilio,  et  consilio  archiepiscoporum  meorum,  et  cssterorum 
episcoporum  et  abbatum  et  omnium  principum  regni  mei*.**^ 

»  Fol.  60,  n.  7,  tit.  '*  Contempt" 

*  I  Report  Dig.  Teer.  129.     Foedera,  N,  E.  torn.  1,  p.  3,  et  vide  etiam 
ibid.  torn.  1,  p.  I. 

*  Selden,  ad  Eadmer,  167.    36  Edin.  Rev.  Art.  i.  p.  16. 
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It  has  also  been  stated  that,  there  is  no  record  or  relation  Willtam  I. 
from  any  historians  that  William  obtained  any  general  aid    ^0^^— ^<W. 
from  his  subjects,  by  grant  of  a  legislative  assembly,  although  ^®  "^^t  wn- 
he    leyied   contributions   under  various  pretexts ;   and  that  uam  l  obtained 
from  the  first  part  of  the  Annals  of  Waverley,  it  appears,  J^Sfa^eJul 
towards  the  close  of  his  reign,  when  he  had  exacted  the  oath 
of  fealty  from  the  principal  landholders,  he  passed  into  Nor- 
mandy,— ^'  adquisitis   magnis   thesauris   ab   hominibus   suis, 
super  quos  aUquam  causam  invenire  poterit,  sive  juste  sive 
injoste  i^  words  which  imported  "  exaction,^'  not  "  grant*.'^ 

But  William  did  not  require  the  assistance  of  an  "  aid  ^  wiuiam  i.  did 
from  any  legislative  assembly,  because  the  rents  of  the  crown  aw  SLi  aS  ^ 
lands  were  generally  paid  in  kind,  and  allotted  to  the  support  J^^"^  ■** 
of  the  royal  household ;  from  his  military  tenants  he  received 
considerable  sums  under  the  different  heads  of  reliefs,  aids, 
wardships,  and  the  marriages  of  heiresses  (for  unless  the 
female  ward  purchased,  at  a  considerable  price,  permission  to 
marry  in  accordance  with  her  inclinations,  he  always  dis- 
posed of  her  in  marriage  by  private  sale,  and  obtained  a 
greater  or  smaller  sum  in  proportion  to  the  value  of  her  fee  ^). 
Escheats"  and  forfeitures  continually  occurred,  and  whether 
the  king  retained  the  lands  himself,  or  gave  them  after  some 
time  to  his  favourites,  they  always  brought  money  into  the 
Exchequer.  The  fines  paid  by  litigants  for  permission  to 
have  their  quarrels  terminated  in  the  king^s  courts,  the 
mulcts,  or  pecuniary  penalties  imposed  by  the  laws,  and  the 
amerciaments,  which  were  sometimes  customary,  generally 
arbitrary,  amounted  in  the  course  of  each  year  to  enormous 
sums.  Tolls  were  levied  at  bridges,  fairs,  and  markets ; 
customs  were  exacted  on  the  export  and  import  of  goods; 
fees,  rents,  and  tallages,  were  received  from  the  inhabitants 
of  the  burghs  and  ports;  and  lastly,  the  immense  profits 
which  accrued  from  "  Danegelt •."*'*  It  is  stated**,  from 
these  united  sources,  that  his  income  amounted  daily  to 
1061/.  10^.  li^." 

With  respect  to  the  document  in  the  Annals  of  Waverley, 
an  examination  of  its  contents  will  prove  that  it  was  not  an 

•  1  Bep.  Dig.  Peer.  36.  ^  Madox,  322.  "  Wright,  210, 

*  I  lii^gard,  438,  439.  >°  Orderic,  258. 

'^  A  pound  of  that  period  was  equal  in  weight  to  three  nominal  pounds 
of  the  present  day,  and  the  value  of  silver  was  perliaps  tea  times  as  great 
as  in  modem  times. 
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William  I. 
1066—1087. 


exaction  by  force,  but  extortion  on  pretence  of  lavr,  and  taken 
from  persons  against  whom  he  could,  cenige  teale  to  habban^ 
produce  some  ground  of  legal  complaint*'. 


William  II. 
1087—1100. 

Vlolenoe  of  the 


No  records  to 
iUustratethe 
IcsiaUtiTO 


Section  II. 
WILLIAM  IL^  Sept  9,  a.d.  1087>— Aug.  2,  a.d.  1100. 

The  commencement  of  the  reign  of  William  II.  was  a 
series  of  hypocrisy*,  trouble*,  and  desolation'; — when  an 
arrangement  had  been  effected  between  himself  and  his 
brother  Robert,  he  became  an  arbitrary  and  oppressive  despot, 
extorting  aids,  and  requiring  other  exactions  from  his  sub- 
jects, whenever  his  necessities  or  his  caprices  suggested  that 
course  *.  But  historians  coincide  that,  the  king  wa^  profuse 
in  liberal  professions  and  the  treasures  of  his  father,  to  those 
who  recognised  and  supported  his  usurped  title. 

It  appears  from  Eadmer  and  the  Saxon  Chronicle,  that 
"  councils  ''^  were  held,  the  members  of  which  are  described 
in  Saxon  as  ^'  witan,^*"  as  all  persons  who  of  the  king  hold 
land ;  and  in  Latin,  the  lay  members  are  termed,  '^  regni 
proceres,"  "  principes,"  "  primores  C  or  designated  as  "  totius 
regni  nobilitas,""  or  "  nobilium  conventus ;""  and,  on  one  occa- 
sion, mention  is  made  of  "  milites\^  But  there  are  no  records 
which  prove  the  legislative  or  other  powers  of  such  councils, 
and  whether  they  were  a  body  dependant  or  independent  of 
the  crown. 


Henrt  I. 

1100—1136. 


Sectiok  III. 
HENRY  I.,  Aug.  2,  a.d.  1100,— Dec  1,  a.d.  1136. 


lAWfofHcniyL       Hcury  I.  being  exposed  to  all   the  odium  attending  an 

open  and  palpable  usurpation,  threatened  with  an  invasion 
from  the  Duke  of  Normandy,  found  it  imperative  to  ingratiate 
himself  with  the  people,  and  therefore  promised,  which  he 
partly  performed,  to  confirm  and  restore  the  Saxon  laws ;  and 
his  laws,  though  considerably  expanded,  and  detailed  more 

^*  36  Edin.  Rev.  Art  L  p.  16.  ^  Eadmer,  13.    1  lingard,  468,  ei  ee*^. 

"  Chron.  Sax.  196.    Order.  Vital.  668. 

'  Orderic,  616,  679.    Pet.  Bles.  Contin.  iii.    Alur.  Bev.  U3.     1  Lingard, 
477,  479. 

*  Eadmer,  19»  43.     Chron.  Sax.  199.     1  Hume,  302. 

*  36  Edin.  Rev.  Art.  i  p.  17. 
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minutely  than  those  of  the  Saxons,  were  in  effect  and  object  Henry  I. 
the  same ; — ^breathing  that  spirit  of  liberty  and  justice  which    ^^^^^~"^^^^' 
efaaracterised  our  early  institutions. 

The  borough  charters  mark  the  distinction  between  villains  Borough  privi- 
and  freemen,  burgesses  and   foreigners;  and  the  privileges    ^^^ 
granted  were  of  a  local  character,  conferring  local  rights  on 
the  burgesses  residing  within  the  limits  of  their  respective 
boroughs  ^  all  of  which  was  in  accordance  with  the  Saxon  laws. 

The  king  gave  up  the  grievances  of  marriage,  ward,  and  Feudal  tenurea 
relief,  the  beneficial  pecuniary  fruits  of  his  feudal  tenures ;        ^  * 
but  reserved  the  tenures  themselves  for  the  same  military 
purposes  that  his  father  had  introduced  them. 

By  the  Saxon  laws,  lands  descended  equally  to  all  the  sons ;  Descent  of  lands. 
by  the  feodal,  or  Norman,  to  the  eldest  only:    but  Henry 
directed   the   eldest  son   to  have  only  the  principal  estate, 
^^  primum  patris  feudum,**^  the  rest  of  his  estates,  if  he  had  any 
others,  being  equally  divided  among  them  all'. 

England  was  distracted  with  the  impertinent  pretensions  of  Ecciesiastioai 
Rome";  and  Henry,  to  check  the  progress  of  treasonable  "^^f********"*- 
insubordination  *,  consented  to  give  up  to  the  clergy  the  free 
election  of  bishops  aikd  mitred  abbots;  reserving,  however, 
these  ensigns  of  patronage,  conge  d^eslire,  custody  of  the  tem- 
poralities when  vacant,  and  homage  upon  their  restitution  ^. 
He  lastly  united  again,  for  a  time,  the  civil  and  ecclesiastical 
courts,  which  union  was  soon  dissolved  by  his  Norman  clergy ; 
and  upon  that  final  dissolution,  the  cognizance  of  testamentary 
causes  seems  to  have  been  first  given  to  the  ecclesiastical 
court*. 

"Councils'"  were  frequently  held  during  this  reign;  but  AsMmbiageof 
there  are  no  records  to  establish  what  were  their  positive  "*'***™*'"*" 
rights, — ^whether,  when  assembled,  the  king  was  bound  by 
their  decisions,— or  whether  the  crown  was  bound  by  any 
constitutional  law  to  summon  any  particular  class,  or  persons, 
as  essential  component  parts. 

'  Lombb  Arcbaionomia,  ex  edit.  Twisden.    Wilkins,  23G. 

*  4  Black.  Com.  421. 

*  Eadmer,  56,  61,  91,  125,  137,  138.    Sax.  Chron.  229.    W.  Malm.  225. 
Horeden,  474.     1  Hume,  325,  et  seq.     1  Lingard,  500, 526,  et  8eq. 

*  Eadmer,  73,  79,  80.    Mat.  Paris,  40.    W.  Malm.  226.    Hoveden,  471. 
Sax.  Chron.  220. 

*  Hoveden,  471.      Mat.   Paris,  43.      Eadmer,  91.     W.  :Malm.  164,  227. 
Brompion,  1000.    Chron.  IKmst.  21.    Wilkins,  303.     Sim.  Duuelm.  230. 

«  4  BUu;k.  Com.  421.  Spelm.  305.  2  Inst.  70. 
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Heket  I. 
1100—1135. 

LeglaUtivo 
powers  of  the 
king. 


Component 
memben  of  the 
councils. 


There  is  an  instrument  published  in  the  Foedera^  in  which 
Henry  assumed,  by  his  mere  authority,  the  power  of  con- 
firming the  provisions  of  an  ecclesiastical  council,  using  the 
words,  ^'  Auctoritate  Regia  et  potestate  concedo,"^^  without 
mention  of  the  authority  of  any  council  or  assembly,  and 
threatening  the  exercise  of  his  regal  power  to  compel  obedi* 
ence  to  its  provisions. 

But,  upon  the  other  hand,  the  ^^  councils  ^'  that  were  sum- 
moned seem  to  have  consisted,  from  the  language,  of  all  the 
rank  and  property  of  the  country  •, 

Thus,  in  a  charter  granted  by  Henry  %  it  appears  he  had 
been  crowned, — "  Communi  consilio  baronum  tocius  Regni 
Anglie.**^  Historians  mention,  that  Henry  convened  the 
^'  great  men  ^  of  his  kingdom  to  assist  him  in  his  successful 
invasion  of  Normandy,  when  he  defeated  and  made  prisoner 
his  brother  Robert,  and  again  united  the  duchy  of  Normandy 
to  the  kingdom  of  England ;  and  when  he  required  his  sub- 
jects to  swear  allegiance  to  bis  daughter  Matilda  as  his  suc- 
cessor. 

Eadmer  states,  he  assembled  his  bishops  and  ^^  proceres,''^ 
in  order  to  discuss  and  settle  the  question  of  investitures ; 
that,  by  the  advice  of  Anselm  and  his  '^  proceres,^^  he  made 
severe  laws  to  repress  the  abuses  of  purveyance,  and  to  correct 
the  disorders  of  the  coinage;  and  that,  having  enjoined  his 
bishops  to  make  further  regulations  to  restrain  the  inconti* 
nence  of  their  clergy,  he  confirmed  their  decrees, — ^^  assensu 
omnium  baronum  suorum  *®.'*^ 

Traces  of  other  councils  are  to  be  found,  being  described  as, 
"  tota  regni  nobilitas  ","*''  "omnes  barones  mei *■,'*''  '^concilium 
totius  Anglie^V'  "baronum  maximus  conventus*V^  "pri- 
mates, principes,  optimates,"'  and  "  barons  of  all  England  "," 
— as  all  his  bishops,  abbots,  and  thegns,  summoned  by  the 
king's  writ  to  a  "  gewitene  mot  ".'*^ 

^  Fosdera,  N.  E.  torn.  i.  p.  8. 

"  Sax.  Chron.  211, 230.  H.  Hunt  227.  Gervase,  1375.  Jo.  Hagulstad. 
282.     1  Foedera,  la 

*  Vide  Archives  of  Bochester  Gathedral;  Red  Book  of  the  Ezehequer  ; 
1  Stat.  Realm,  1. 

»«  Eadmer,  91,  94,  96.  »>  Ibid.  69.    FL  Wigom.  662. 

»«  Eadmer,  86.  *»  Sim.  Dunelm.  243.  »*  Contin.  Ingulph.  128. 

^^  Eadmer,  117, 136.    H.  Hunt  220.  Sim.  Dunelm.  266.   FL;Wigom.  067. 

^'  Chron.  Sax.  224 ;  ei  vide  passim  35  Kdin.  Rev.  Art.  i.  p.'  18. 
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Section  IV. 

STEPHEN,  Dec.  1,  a.d.  1135,— -Oct.  26,  a.d.  1164.  Stephek. 

1135—1154. 


Stephen,  at  the  commencement  of  his  reign,  isued  two  charters  of 
charters  * :  in  the  first  he  is  stated,  "  Dei  gratia  assensu  cleri  ^*^^®°' 
et  populi,  in  regem  Anglorum  electus,^'*  and  this  election  was 
made  in  a  convention  of  the  great  men,  similar  to  that  which 
authorised  the  coronation  of  Henry  I. ;  and  the  second  charter 
of  Stephen  was  a  confirmation  of  the  first  charter  of  his 
immediate  predecessor. 

Stephen  and  Matilda,  equally  dependant  on  the  caprice  of  Desolation  of  tho 
their  adherents,  were  compelled  to  connive  at  excesses  which  ~"^*^* 
it  would  have  been  dangerous  to  pimish:  and  the  foreign 
mercenaries  frequently  indemnified  themselves  for  the  want  of 
pay,  by  the  indiscriminate  plunder  of  friend  and  foe*;  and 
the  country  had  become  so  impoverished,  "  that  villages  and 
towns  were  left  destitute  of  inhabitants,  and  in  many  parts  a 
man  might  ride  a  whole  day  without  discovering  on  his  route 
a  human  being  "T^  from  such  a  state  of  society,  materials  to 
illustrate  our  constitutional  history  cannot  be  expected. 

It  is,  however,  from  this  reign,  that  the  introduction  into  introduction  of 
England  of  the  Roman  civil  and  canon  laws  is  to  be  ascribed ;   oanon'iaw& 
and  the  church  of  Rome,  availing  itself  of  the  civil  wars, 
imported  the  doctrine  of  appeals  to  the  court  of  Rome,  as  a 
branch  of  the  canon  law,  though  it  had  been  always  forbidden 
by  the  English  laws  ^. 

'  1  StaL  Realm,  3,  4.  '2  Lingard,  31. 

'  Sax.  Chron.  239, 316.    Geet.  Steph.  961. 

*  H.  Hunt.  395.    1  Hume,  369.    4  Black.  Com.  421. 
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Hekrt  II. 
1154—1189. 

8tato  of  the 
country. 


EtU  cohbo- 
quences  from  the 
separation  of  tho 
clergy  from  the 
laity. 


Chapter  III. 
THE  HOUSE  OF  PLANTAGENET. 

A.D.  1164—1399. 

HENRY  n.^RICHARD  I.-JOHN.— HENRY  III.— EDWARD  I.— EDWARD  II*— 

EDWARD  in.— RICHARD  H. 

Section  I. 
HENRY  II.,  Oct  26,  a.d.  1164,— July  6,  a.d.  1189. 

1  •  Constitutions  of  Clarendon.  2.  Administration  of  Justice. 

1.  ConstitiUions  of  Clarendon. 

During  this  reign,  England  recovered  from  the  effects  of  the 
Norman  invasion,  and  its  civil  wars  in  the  reign  of  Stephen ; 
commerce  increased,  "councils'"^  were  assembled  as  in  pre- 
vious reigns,  the  general  administration  of  the  government 
improved,  the  people  became  more  obedient  to  law,  and  the 
whole  of  the  lower  orders,  and  particularly  the  inhabitants  of 
cities  and  boroughs,  increased  in  wealth  and  importance: 
these  circumstances  had  a  tendency  to  create  alterations  in 
the  existing  constitution. 

The  reign  of  Henry  II.  was  marked  by  the  evil  conse- 
quences'  produced  by  the  separation  of  the  clergy  from  the 
laity,  as  members  of  the  same  commonwealth.  The  lay 
and  ecclesiastical  jurisdictions  were,  at  this  period,  com- 
pletely separated ;  and  the  clergy  being  enabled  to  assume 
powers  and  exemptions  utterly  inconsistent  with  the  good 
government  of  the  country,  having  emancipated  themselves 
from  the  laws  as  administered  by  lay  jurisdictions  *.  But  the 
clergy  as  a  body,  under  the  guise  of  religion,  mixed  in  all  the 
temporal  contests  between  the  sovereign  and  the  people  *. 

^  Fitz-Stephen,  27.  2  Lingard,  59,  60.  Diceto,  537.  Stephan.  32. 
Qnadril,  c.  7*     I  Hume,  382. 

'  Every  unprejudiced  individual  must,  however,  concur  in  opinion  with 
Guizot,  that,  humanly  speaking,  Christianity  could  not  have  maintained 
itself  against  the  inroad  of  pagan  barbarians  merely  by  its  intrinsic  merits, 
and  by  the  energy  of  individual  convictions.  But  its  interests  were  under 
the  care  of  a  body  of  men  who  were  the  most  cultivated  of  the  age,  and 
who  alone,  in  the  general  dissolution  of  all  things  round  them,  remained 
compactly  knit  together,  powerfully  organized  for  a  common  object.  The 
influence  which  this  body  acquired  over  the  barbarian  invaden,  and  which 
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128&. 

Joan,  dr. 

E.of 
Oxford. 
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Henry 
Percy. 


Baliol, 

K.of 

Soots. 


r 


John,  E.  of  Warren 
and  Surrey,  and  Strathem 
in  Scotland 
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Edmimd, 

E.of 
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r 
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Beotrix,  1272. 
John  U.  D.  of  Bretagne,  ^. 


Robert,  John,  William,  Henry, 
and  Catherine,  d.  y. 


^?SS3™^ 


I 


1S8& 


.umphry 
»  Bohun. 


THOMAS 

BROTHERTON, 

E.  of  Norfolk. 


EDMOND  of  Woodstock, 
E.  of  Kent,  1329. 

Margaret,  dr.  of  John,  L.  Wake* 


Eleonora, 
d.y. 


1397. 
— ' — j^Jimiphrey 
jiampton. 


Joan,  the  Fair  Maid  of  Kent. 


********^land,  E.  Kent,  1360.|Wm.  E.  Salisbury,  1361.]Edward,  Bhick  Prinee,  137«. 

^  1 1 

Y|OdBtock,  Margaret,        John,  E.  Exeter,    Thomas,  R  Kent,  D.  of 

cJF'A^'        JohnHutinMT    ETbabethTdr.of  Surrey,  1400. 


John  Hastings, 

E.  of 

Pembroke. 


Elizabeth,  dr.  of 
John  of  Gaunt. 


Alice,  dr.  of  Richard 
Fits  Alan,  E.  Arundel. 


T 
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Joan. 


1 

Eleanor. 


John,  E.  (Thomas,  D.    Thomas,  E. 


Margaret. 


Henry 
j^'ork.JBromflct.    SomersetjofClaronoOi     Salisbury. 
^y.  , 1  , 1 

I        Beauforts        Montagues,  Es.  of  Salisbury,  je 
.      of  Somerset.      Ds.  of  Montague  &  Manchester. 


—I 

Elizabeth. 

John,  son  of  E. 

Westmoreland 

I 

I 
Nevils,  Ea.  of 

Westmoreland. 
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Such  a  Btate  of  things  was  productive  of  the  "  Constitutions  Henry  II. 
of  Clarendon ',"  by  which  it  was  enacted,  that  all  suits  con-     i^M— U89. 
ceming  the  advowson  and  presentation  of  churches  should  be  ^^*«  respecting 
determined  in  the  civil  courts :  that  the  churches  belonging  and  pmenution 
to  the  king's  fee  should  not  be  granted  in  perpetuity  without  Si^^ta^ 
his  consent:  that  clerks  accused  of  any  crime  should  be  tried  tbecivuooartc 
in  the  civil  courts :  that  no  person,  particularly  no  clergyman,  ^J^^  dwi^^ 
of  any  rank,  should  depart  the  kingdom  without  the  king's 
licence :  that  excommunicated  persons  should  not  be  bound  to 
give  security  for  continuing  in  their  present  place  of  abode : 
that  laics  should  not  be  accused  in  spiritual  courts,  except  by 
legal  and  reputable  promoters  and  witnesses:  that  no  chief 
tenant  of  the  crown  should  be  excommimicated,  nor  his  lands 
be  put  under  an  interdict,  except  with  the  king's  consent. 

That  all  appeals  in  spiritual  causes  should  be  carried  from  Appeals  in  spi- 
the  archdeacon  to  the  bishop,  from  the  bishop  to  the  primate,  '**'^**"'^ 
from  him  to  the  king;  and  should  be  carried  no  farther 
without  the  king's  consent :  that  if  any  lawsuit  arose  between 
a  layman  and  a  clergyman  concerning  a  tenant,  and  it  be  dis- 
puted whether  the  land  be  a  lay  or  ecclesiastical  fee,  it  should 
first  be  determined  by  the  verdict  of  twelve  lawful  men  to 
what  class  it  belonged ;  and  if  it  be  found  to  be  a  lay  fee,  the 
cause  shall  be  finally  determined  in  the  civil  courts. 

That  no  inhabitant  in  demesne  should  be  excommunicated  Ezocnnmunica- 
for  non-appearance  in  a  spiritual  court,  till  the  chief  officer  of  tantaindemene. 
the  place  where  he  resides  be  consulted,  that  he  may  compel 
him  by  the  civil  authority  to  give  satisfaction  to  the  church. 

That  the  archbishops,  bishops,  and  other  spiritual  digni-  TheTureiateato 
taries,  should  be  regarded  as  barons  of  the  realm;   should  bLwSofSe** 
possess  the  privileges,  and  be  subjected  to  the  burdens  belong- 
ing to  that  rank ;  and  should  be  bound  to  attend  the  king  in 

was  so  early  manifeeted  in  their  outward  conversion  to  Christianity,  intro- 
duced among  them  the  belief  in  an  authority  superior  to  that  of  the  sword> 
and  in  a  law  binding  on  the  conscience,  even  in  the  absence  of  any  temporal 
sanction.  The  power  of  the  church, — a  power  exerted  through  men*8  con- 
vietioii,  and  by  their  voluntary  concurrence^—- was  for  ages  the  only  coim- 
terpoise  to  the  mere  law  of  the  strongest. 

'  These  Ck>n8titutions  have  only  been  preserved  by  the  relation  of  his- 
torians, and  by  a  copy  in  the  British  Museum^  (Cotton  MS.  Claud.  B.  fol. 
26,)  and  the  different  copies  do  not  correspond.  According  to  the  copy 
printed  by  Lord  Lyttleton,  they  are  in  the  form  of  a  declaration  and 
reoognition,  in  the  presence  of  the  king,  of  a  certain  part  of  the  customs 
and  hberties  and  dignities  of  his  predeceissors ;  viz.»  of  King  Henry  his 
grandfather,  and  others,  which  ought  to  be  observed  and  held  in  the 
kingdom. 


realm. 
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his  great  oonncils,  and  assist  at  all  trials,  till  the  sentence, 
either  of  death,  or  loss  of  members,  be  given  against  the 
criminal. 

That  the  revenue  of  vacant  sees  should  belong  to  the  king ; 
the  chapter,  or  such  of  them  as  he  pleases  to  summon,  should 
sit  in  the  king^s  chapel  till  they  made  the  new  election  with 
his  consent,  and  that  the  bishop-elect  should  do  homage  to 
the  crown. 

That  if  any  baron  or  tenant  in  eapite  should  refuse  to 
submit  to  the  spiritual  courts,  the  king  should  employ  his 
authority  in  obliging  him  to  make  such  submissions ;  if  any 
of  them  throw  off  his  allegiance  to  the  king,  the  prelates 
should  assist  the  king  with  their  censures  in  reducing  him. 

That  goods  forfeited  to  the  king  should  not  be  protected  in 
chiupches  or  churchyards:  that  the  clergy  should  no  longer 
pretend  to  the  right  of  enforcing  payment  of  debts  contracted 
by  oath  or  promise ;  but  should  leave  these  lawsuits,  equally 
with  others,  to  the  determination  of  the  civil  courts :  and  that 
the  sons  of  villains  should  not  be  ordained  clerks  without  the 
consent  of  their  lords  \ 


Appointment  of 
Jueticee  In  eyre. 


2.  Admimstratmt  of  Justice. 

Hitherto  all  causes  were  usually  terminated  in  the  county 
courts,  according  to  the  Saxon  laws;  or  before  the  king^s 
justiciaries  in  the  *^  Aula  Regis,^^  in  pursuance  of  the  Norman 
regulations.  The  judgments  of  the  former  tribunal  had 
become  equally  ignorant  and  partial;  the  latter,  travelling 
with  the  king's  person,  its  judgments  were  expensive  and 
dilatory:  to  rectify  such  abuses,  the  king,  at  an  assemblage  of 
his  council,  divided  the  kingdom  into  six  circuits,  which 
nearly  coincide  with  those  of  the  present  day  ^ ;  instituted  the 
office  of  justices  in  eyre,  initinere;  and  commissioned  these 
justices  to  administer  justice,  and  try  writs  of  assize  in  the 
several  counties.  The  motive  which  influenced  Henry  was 
not  an  abstract  sense  of  justice,  but  to  increase  his  revenues ; 

«  2  SpeL  Cone.  6S.  G«rvase,  1386, 1387.  Wilkms,  321.  M.  Paris,  TO^ 
71.    Hifit.  Quadr.  183.     1  Hume,  393,  394.    2  Lingard,  83, 84. 

^  The  chief  difference  lies  in  the  Home  Circuit,  which  formerly  coin« 
prised  Kent,  Surrey,  Sussex,  Hampshire,  Berkshire,  and  Oxfordshire,  but 
has  now  lost  the  latter  three,  and  received  in  their  place  Hertford  and 
Essex,  originaUy  belonging  to  the  Norfolk  Circuit.  Hov^en,  313.  I 
Bened.  Abb.  136.    Diceto,  588. 
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and  the  judges,  always  guided  by  precedent  and  authority,  Hsk&yII. 
increased  their  revenues,  with  the  exception  of  Glanville,  by  _ll^lll!ii^ 
the  receipt  of  all  monies  which  were  offered  them  to  influence 
their  judgments  *. 

The  instructions  to  the  judges  were  as  follows: — They  instructions  to 
were  authorised  and  directed  to  look  after  the  king's  interest  ^^^J"^®'- 
to  the  best  of  their  power ;  to  hold  pleas  of  the  crown,  pro- 
yided  the  value  did  not  exceed  half  a  knight'^s  fee;  to  try 
malefactors  of  all  descriptions ;  to  receive  the  oath  of  fealty 
to  the  king  from  the  earls,  barons,  knights,  freemen,  and 
villains ;  to  inquire  what  wards  were,  or  ought  to  be,  in  the 
guardianship  of  the  king,  their  sex  and  quality,  the  present 
possessors,  and  the  value  of  their  estates ;  what  females  were, 
or  ought  to  be,  in  the  guardianship  of  the  king,  their  sex  and 
quality,  the  present  possessors,  and  the  value  of  their  estates ; 
what  females  were,  or  ought  to  be,  at  the  disposal  of  the 
crown,  whether  they  were  married  or  not,  and  if  married,  to 
whom,  by  whose  permission,  and  what  was  the  rental  of  their 
property. 

What  churches  were  in  the  gift  of  the  crown,  their  situa^ 
tion  and  annual  value,  who  were  the  incumbents,  and  by 
whom  they  were  presented;  what  lands  had  lapsed  to  the 
crown,  who  held  them,  what  was  their  value,  what  their 
tenure;  what  encroachments  had  been  made  on  the  royal 
forests  or  demesnes ;  who  had  violated  the  statutes  respecting 
weights  and  measures ;  what  sheriffs  and  bailiffs  had  received 
fines  of  defaulters ;  what  had  become  either  of  the  chattels  of 
Christian,  or  of  chattels,  pledges,  debts,  and  deeds,  of  Jewish, 
usurers  after  their  death ;  and  lastly,  to  inquire  into  the.  state 
of  the  coinage,  the  clipping  of  the  coin,  the  exchange ;  burg- 
laries, outlawries,  the  removal  of  markets  without  licence,  the 
introduction  of  new  customs,  and  the  taking  of  bribes  to 
exempt  tenants  from  provisioning  the  royal  castles'. 

To  this  reign  must  also  be  ascribed  the  introduction  and 
establishment  of  the  grand  assize,  or  trial  by  special  kind  of 
jury  in  a  writ  of  right,  at  the  option  of  the  tenant  or  defen- 
dant, instead  of  the  barbarous  and  Norman  trial  by  battel^; 
and  the  introduction  of  escuage,  or  pecuniary  commutation  for 

•  Diceto^  606.    Hoveden,  337.    2  Lingard,  137. 

'  Hoveden,  314.    Bracton^  iu.  tr.  ii.  cL    2  Lingard,  185.    1  Hume, 

4  Black.  Com.  422.    1  Ilumc,  449,  4S0.    2  Lingard,  143. 
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personal  military  service ;  which,  in  process  of  time,  was  the 
parent  of  the  ancient  subsidies  granted  to  the  crown  by  par- 
liament, and  the  land-tax  of  later  times  \ 


RiCHABD  I. 

1189— 11»9. 

Oppranion  by 
the  king. 


Forest  Uws. 

Uniformity  of 
weights  and 
measures. 

Law  of  wrecks 
mitigated. 


Assemblage  of 
councils. 


Personal  pro- 
perty of  small 
value. 


Section  II. 
RICHARD  L,  July  6,  a.d.  1189,— AprU  6,  a.d.  1199. 

From  the  relation  of  historians,  the  reign  of  Richard  I. 
was  very  oppressive.  The  king  spent  the  greater  part  of  his 
reign  between  France,  the  Holy  Land,  on  his  voyages,  or  in 
captivity;  and  the  promises  made  by  John  to  obtain  the 
throne,  indicate  that  the  government  had  been  tyrannical. 

The  forest  laws  were  renewed,  and  enforced  with  severity, 
but  the  nation  received  two  beneficial  legislative  charters*; 
by  one  a  uniformity  of  weights  and  measures  were  established, 
by  the  other  the  severity  of  the  law  of  wrecks  was  mitigated. 
Formerly  it  had  been  held,  that,  by  the  loss  of  the  vee»el, 
the  original  owner  lost  all  right  to  his  goods,  which  then 
became  the  property  of  the  crown.  Henry  I.  had  granted 
that,  if  any  man  escaped  alive,  it  should  be  considered  no 
wreck.  Henry  II.  added  that,  if  even  a  beast  escaped  by 
which  the  owner  might  be  discovered,  he  should  be  allowed 
three  months  to  claim  his  property.  Richard  now  enacted 
that,  if  the  owner  perished,  his  sons  and  daughters,  and  in 
their  default  his  brothers  and  sisters,  should  have  a  fair  claim 
in  preference  to  the  crown ". 

''  Councils  ^^  were  assembled  as  heretofore  ;  but  it  is  almost 
impossible  for  any  representative  body  to  have  existed  analo- 
gous to  that  which  occurred  in  the  reign  of  Edward  I., — 
neither  the  state  of  property,  nor  the  state  of  the  people, 
admitted  of  such  a  constitution. 

Personal  property  was  then  comparatively  of  small  value  : 
the  waste  produced  by  the  advent  of  William  in  cities  and 
boroughs,  and  in  th&  country  at  large,  is  apparent  from 
Domesday.  On  the  borders  of  Scotland  and  Wales  the  people 
were  constantly  liable  to  incursions  of  predatory  hordes,  were 
almost  always  in  a  state  of  war,  with  difficulty  supported 
themselves  against  their  invaders  and  immediate  neighbours  ; 

^  4  Black.  Com.  422.     1  Hume,  469. 

^  Hoveden,  774.    M.  Paris,  109,  134.    Ann.  WaverL  165.    2  Hume,  36. 

'  Leg.  Sax.  342, 349.    2  Lingard,  205.  * 
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consequently,  could  scarcely  contribute  in  any  respect  to  the  Richard  L 
general  government.  i  189— 1 199. 

A  very  large  proportion  of  landed  property  was  either  in  the  Landed  property 
hands  of  the  crown  or  the  church,  and  almost  all  the  prin-  ^  *'^  ^^ 
cipal  cities  and  boroughs  belonged  to  the  crown,  and  so  far 
dependant  on  its  pleasure. 

From  such  a  state  of  things,  the  ^'  mass  of  the  people  ^' 
could  scarcely  have  influenced  the  government  of  the  coun- 
try; and  no  existing  records  can  prove  their  actual  par- 
ticipation either  directly  or  indirectly;  the  crown,  the  church, 
and  tenants  in  capite^  were  the  only  persons  that  appear  to 
have  had  political  influence. 

Kichard,  to  answer  his  exigences,  raised  great  sums  of  money  smns  of  money 
for  the  purpose  of  his  expedition  to  the  Holy  Land,  by  grants  ^^^  ***® 
of  immunities,  exemptions,  and  privileges,  particularly  to  cities 
and  boroughs,  as  well  as  by  extortions  under  various  pretences. 

Besides  selling  to  the  citizens  and  burgesses  of  many  cities  Demeanea  of  the 
and  boroughs  various  privileges,  he  made  grants  to  many  of  ^ta^*b!i? 
their  respective  cities  and  boroughs,  the  demesnes  of  the  crown,  ««*^ 
in  fee  farm.     By  those  grants  they  became  tenants  in  chief  of 
the  crown,  independent  of  the  officers  of  the  crown,  and  gene- 
rally enjoyed  separate  municipal  jurisdictions  under  their  own 
officers,  receiving  the  revenues  of  the  crown  in  their  respective 
cities  and  boroughs  as  their  general  property,  possessing  the 
influence  derived  from  those  revenues,  holding  of  the  king  as 
"  aggregate  bodies"  by  a  free  tenure,  and  deriving  from  their 
^gregation  a  consequence,  which  could  not  have  belonged 
to  them  as  individuals. 

By  subinfeudations,   divisions  of  lands  amongst   coheirs,  subdivision  of 
forfeitures  and  escheats,  regrants  from  the  crown  in  smaller   °" 
parcels,  sales,  usurpations  in  times  of  confusion,  and  by  various 
other  means,  the  lands  of  the  kingdom  fell  into  the  hands  of  a 
larger  number  of  proprietors. 

A  great  proportion  of  those  who  thus  acquired  influence, 
isrere  younger  branches  of  the  principal  families,  provided  for 
liy  parts  of  the  family  property ;  others  from  having  obtained 
grants  of  lands  for  services  or  from  favour;  and  many,  from 
having  acquired  personal  wealth,  were  enabled  to  become  pur- 
cliasers  of  land ;  the  spirit  of  the  Crusades  having  induced  the 
OTV^ers  in  fee,  especially  during  the  reign  of  Kichard,  to  part 
lirith  great  portions  to  the  best  bidder,  for  the  purpose  of 
raising  money  towards  those  expeditions. 

E 
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Thus,  by  degrees,  a  new  state  of  property,  both  real  and 
personal,  arose  throughout  the  kingdom,  and  a  new  charaot^ 
was  given  to  a  large  portion  of  the  people ;  and  on  the  death 
of  Richard,  many  concurring  circumstances  had  a  tendency  to 
produce  important  changes,  which  the  accession  of  John,  (be 
imperfection  of  his  title,  the  loss  of  Normandy,  and  its  final 
separation  from  the  crown  of  England,  bis  character  (little 
calculated  to  obtain  respect),  his  extravagance,  and  general 
conduct  throughout  his  reign,  probably  hastened '. 


JOQV. 

1199—1216. 

Character  of 
John. 


Barons  demand 
their  constitu- 
tional lights. 


Section  III. 
JOHN,  April  6  a.d.  1199,— October  19,  a.d.  1216. 

1.  Magna  Cliarta. 
2.  Legislative  AfiBcmblles.  3.  Borough  Institntions. 

1.  Magna  Charta, 

Richard  I.  was  succeeded  by  a  sovereign  who  lost,  by 
his  misconduct,  the  flourishing  provinces  in  France,  the 
ancient  patrimony  of  his  family ;  subjected  his  kingdom  to  a 
degrading  vassalage  under  the  see  of  Rome ;  saw  the  prero- 
gatives of  his  crown  diminished  by  law,  and  still  more 
reduced  by  faction ;  and  who  died,  when  in  danger  of  being 
expelled  by  France,  and  of  either  ending  his  life  miserably  in 
prison,  or  seeking  shelter  as  a  fugitive  from  the  vengeance  of 
his  enemies  \ 

'  He  was  equally  odious  and  contemptible  in  other  respects, 
having  affronted  the  barons  by  his  insolence,  dishonoured 
their  families  by  his  gallantries,  enraged  thepi  by  his  tjTanny, 
and  given  discontent  to  all  ranks  of  men,  by  endless  exactions 
and  impositions*. 

The  effect  of  such  practices  appeared  in  fihe  solicitation  of 
the  barons  for  a  restoration  of  their  privileges ;  and  after  the 
king  had  reconciled  himself  to  the  pope,  by  abandoning  the 
independence  of  his  kingdom*,  justly  appeared  to  ^U  his 
subjects  in  so  mean  a  light,  that  they  insisted  upon  their 
constitutional  rights*. 

«  1  Rep.  Dig.  Peer.  51,  62,  53. 

*  1  Hume,  97,  98.    2  Lingard,  265,  et  eeq. 

*  Ann.  Waverl.  101.  W.  Ueming.  567.  Cliron.  Mailr.  18^.  T.  Wyke8,36. 
"  2  Lingard,  234. 

*  M.  Pai-is,  214.    2  Iliime,  78*    2  Lingard,  249,  et  seq. 
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These  eircnmstances  enforced  from  John  ^^  Magna  Charta/'       Johit. 
every  provision  of  which,  was  inserted  in  consequence  of  a    ^^^""^^^^' 
positive  and  then  existing  abuse. 

The  charter  secured  to  the  clergy  all  their  rights  entire,  and  Privileges  of  the 
liberties  unhurt,  with  the  freedom  of  elections ^  confirming  ^^'^"^**- 
also  that  grant  by  which  the  necessity  of  a  royal  conge  d'^elire 
and  confirmation  was  superseded : — ^all  check  upon  appeals  to 
Rome  was  removed,  by  the  allowance  granted  every  man 
to  depart  the  kingdom  at  pleasure: — ^and  the  fines  to  be 
imposed  on  the  clergy,  for  any  offence,  were  ordained  to  be 
proportional  tp  their  lay  estates,  pot  to  their  ecclesiastical 
benefices'. 

The  privileges  to  the  barons  were  either  abatements  in  the  PririiegM  of  Uie 
rigour  of  the  feudal  law,  or  determinations  upon  points  which  '***™°*' 
bad  been  left  by  that  law,  and  had  become  by  practice,  arbitrary 
and  ambiguous.     The  reliefs  of  heirs  succeeding  to  a  military  ReUefs  of  hein. 
fee  were  ascertained;  an  earFs  and  a  baroifs  being  a  hun- 
dred marks,  a  knighf's  one  hundred  shillings  ^ 

It  was  provided  that,  if  the  heir  be  a  minor,  he  might  Estates  of 
inmaediately  upon  his  majority,  enter  upon  his  estate,  without  ^"^ 
paying  any  relief: — tliat  the  king  was  not  to  sell  his  ward- 
ship ;  and  should  levy  only  reasonable  profits  upon  the  estate, 
without  committing  waste  or  hurting  the  property;  to  uphold 
the  castles,  houses,  mills,  parks,  and  ponds;  and  if  the 
guardianship  of  the  estate  was  committed  to  the  sheriff  or 
any  other,  he  should  previously  oblige  them  to  find  surety  for 
the  same  purpose  *• 

That  during  the  minority  of  a  baron,  while  his  lands  were 
in  wardship,  and  were  not  in  his  own  possession,  no  debt  which 
he  owed  to  the  Jews  should  bear  any  interest'. 

Heirs  were  to  be  married  without  disparagement;  and  Marrisg«sof 
l>dbre  the  marriage  was  contracted,  the  nearest  relations  of  the  ^^^ 
person  were  to  be  informed  of  it*".     A  widow,  without 
paying  any  relief,  might  enter  upon  her  dower,  the  third  part 
of  her  husband^B  rents.      She  was  not  to  be  compelled  to 


•  K  Paris,  178—180,  213—221.     West.  266—268.     1  Rymer,  198. 
Ungard,  210,  et  seq ;  246. 
^  3  Ungard,  24^1.    6  Heniy,  67. 

^    Itadox,  Hist.  Exch.  c.  10, 8. 1.    2  lingard,  252.    6  Henry,  69. 
^  Madox,  Hist  Exch.  c.  13,  b.  8.    6  Heniy,  70.    2  Lingard,  262, 
*    Johnson^s  CanoDS,  a.d.  785, 17;  1064,  16.    6  Henry,  77. 
■*   1  ^ladox,  465,  512.    1  Hymer,  441.    2  Lingard,  251, 252. 
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marry,  so  long  as  she  chose  to  continue  single ;  and  only  to 
give  security  never  to  marry  without  her  lord's  consent ". 

The  king  was  not  to  claim  the  wardship  of  any  minor,  who 
held  lands  by  military  tenure  of  a  baron,  on  pretence  that  he 
also  held  lands  of  the  crown,  by  socage  or  any  other  tenure. 

Scutaofes  were  to  be  estimated  at  the  same  rate  as  in  the 
time  of  Henry  I.,  and  no  scutage  or  aid  was  to  be  exacted, 
except  in  the  three  general  feudal  cases,  the  king's  captivity, 
the  knighting  of  his  eldest  son,  and  the  marrying  of  his  eldest 
daughter*". 

^'  To  have  a  common  council  of  the  kingdom,  to  assess  an  aid, 
otherwise  than  in  the  three  foresaid  cases,  or  to  assess  a  scutage, 
we  will  cause  to  be  summoned  the  archbishops,  bishops,  earls, 
and  greater  barons,  personally,  by  our  letters ;  and  besides  we 
will  cause  to  be  summoned  in  general,  by  our  sheriffs  and 
bailiffs,  all  those  who  hold  of  us  in  chief,  to  a  certain  day,  at 
the  distance  of  forty  days  at  least,  and  to  a  certain  place ;  and 
in  all  the  letters  of  summons,  we  will  express  the  cause  of  the 
summons ;  and  the  summons  being  thus  made,  the  business 
shall  go  on  at  the  day  appointed,  according  to  the  advice  of 
those  who  shall  be  present,  although  all  who  have  been  sum- 
moned have  not  come*".'' 

The  king  was  not  to  seize  any  baron's  land  for  a  debt  to 
the  crown,  if  the  baron  possessed  as  many  goods  and  chattels 
as  were  sufficient  to  discharge  the  debt**.  No  man  was  to  be 
obliged  to  perform  more  service  for  his  fee  than  he  was  bound 
by  his  tenure.  No  governor  or  constable  of  a  castle  was  to 
oblige  any  knight  to  give  money  for  castle  guard,  if  the  knight 
was  willing  to  perform  the  service  in  person,  or  by  another 
able-bodied  man ;  and  if  the  knight  be  in  the  field  himself, 
by  the  king's  command,  he  was  to  be  exempted  from  all  other 
service  of  this  nature ;  and  no  vassal  was  to  be  allowed  to 
sell  so  much  of  his  /land,  as  to  incapacitate  him  from  per- 
forming his  service  to  his  lord. 

It  was  also  enacted  that  all  the  foregoing  privileges  and 
immunities,  granted  to  the  barons  against  the  king,  should  h& 
extended  by  the  barons  to  their  inferior  vassals ;  and  the  king 
bound  himself  not  to  grant  any  vn-it,  empowering  a  baron  to 
levy  aids  from  his  vassals,  except  in  the  three  feudal  cases*'. 

*^  Chron.  Dunst.  74.    Madox,  Hist.  Exch.  c.  13,  s.  2,    6  HeDry,  72. 
"  2  Lingard,  252.  »»  8  Henry,  90. 

"  2  Lingard,  266.  >*  Ibid.  267. 


III.I  THE  HOUSE  OF  PLANTAGENET.  53 

One  weight    and  one    measure  were  to    be   established        John. 
throughout  the  kingdom.     Merchants  were  to  be  allowed  to 


transact  all  business,  without  being  exposed  to  any  arbitrary  ^^^^  ^^^ 
tolls  or  impositions^';  and  they  and  all  freemen  were  to  be 
allowed  to  go  out  of  the  kingdom  and  return  at  pleasure  ^^; 
and  no  lands  were  to  be  alienated  in  mortmain. 

London  and  all  cities  and  boroughs  were  to  preserve  their  confiimation  of 
ancient  liberties,  immunities,  and  free  customs*';  aids  were  ^^^  ^'*^" 
not  to  be  required  of  them  but  by  the  consent  of  the  great 
council** ;  and  no  towns  or  individuals  were  to  be  obliged  to 
make  or  support  bridges  but  by  ancient  custom. 

The  goods  of  every  freeman  were  to  be  disposed  of  according  Testamentary 
to  his  will ;  and  if  he  died  intestate,  his  heirs  were  to  succeed 
to  them ;  and  no  officer  of  the  crown  was  to  take  any  horses,  Purreyanoo. 
carts,  or  wood,  without  the  consent  of  the  owner  *°. 

The  king'^s  courts  of  justice  were  to  be  stationary**,  and  Admini«trati<m 
were  no  longer  to  follow  his  person ;  they  were  to  be  open  ®  "*  ^ 
to  every  one,  and  justice  no  longer  to  be  sold,  refused,  or 
delayed**.  Circuits  were  to  be  held  every  year:  the  inferior 
tribunals  of  justice,  the  county  court,  sherifTs  tourn,  and 
court  leet,  were  to  meet  at  their  appointed  time  and  place. 
The  sheriffs  were  to  be  incapacitated  to  hold  pleas  of  the 
crown;  and  not  to  put  any  person  upon  their  trial,  from 
rumours  or  suspicion  alone,  but  upon  the  evidence  of  lawful 
witnesses. 

No  freeman  was  to  be  taken  or  imprisoned,  or  dispossessed  Protection  of  the 
of  his  free  tenement  and  liberties,  or  outlawed,  banished,  *^ 
or  anywise  hurt  or  injured,  unless  by  the  legal  judgment  of 
his  peers,  or  by  the  law  of  the  land**;  and  all  who  suffered 
otherwise,  in  this  or  the  former  two  reigns,  were  to  be  restored 
to  their  rights  and  possessions.  Every  freeman  was  to  be 
fined  in  proportion  to  his  fault ;  and  no  fine  to  be  levied  on 

■*  ^lirror,  a  1,  s.  3.  Madoz,  Hist.  Exch.  c.  13,  s.  3,  p.  323.  Leges 
^^a]]ic»,330. 

"  Vita  8.  ThomsB.  1.  2,  c.  14,  p.  82.  Epistolfo  S.  Thomse.  1.  1 ;  ibid. 
48,  L  3.    M.  Paris,  117.    2  LiDgard,  256.    6  Henry,  75. 

^*  2  lingard,  256. 

**  Madox,  Hist.  Exch.  c.  11,  s.  12.     6  Henry,  70. 

*•  Eadmer,  Hist.  Nov.  L  4,  p.  94.    2  Lingard,  256.    6  Henry,  84. 

*'  2  Lingard,  253. 

•*  I  iladox,  448,  452,  515,  617.  Hist.  Croyl.  456—477.  2  Lingard,  253. 
6  Henry,  81. 

*=*  Vitas  a  ThoDMB,  L  2,  c.  14,  p.  82.  Epistolse  S.  Thoma?,  1.  1 ;  Ep. 
48,  L  3;  Epw  79.    6  Henry,  79. 
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•  JoH»*  him  to  his  utter  tuin**:  and  a  "  villain^  or  "  rustic^'  was  not, 
1199-— 1216.  jjy  ^jjy  g^^^  ^^  Y^^  bereaved  of  his  carts,  ploughs,  and  imple- 
ments of  husbandry**. 
Theofejeotof  po-  This  was  the  only  article  calculated  for  the  interests  of  thia 
^^wsAdL^  body  of  men,  probably  at  that  time  the  most  numerous  in  the 
»«>*•  kingdom,  a  fact  tending  to  establish  the  proposition, — ^that  in 

all  political  contests  the  struggle  is  merely  for  party  aggran- 
dizement, and  without  any  view  to  the  maintenance  or 
increase,  oi^  the  welfare  or  happiness  of  the  people  at  large. 


2.  LegUlatite  Auemblits. 

Pint  ftttfimiit  to  The  first  proceeding  towards  assembling  a  general  repre- 
ni^pwMnS^^  sentative  body,  is  in  15  John,  when  writs  were  issued  to 
urebod/.  ^jj  j^q  sheriffs  of  the  different  counties,  commanding  them 

to  require  the  attendance  of  certain  knights  within  their 
respective  bailiwicks,  at  Oxford,  with  arms,  in  fifteen  days 
from  the  day  of  All  Saints; — and  on  November  7,  in  the 
same  year,  other  writs  were  issued  to  all  the  sheriffs,  com- 
manding them  to  cause  all  the  knights  so  summoned  to  be 
at  Oxford  on  the  appointed  day,  with  arms,  and  the  bodies 
of  the  barons  (who,  it  must  be  presumed,  were  summoned  to 
appear  at  Oxford  at  the  same  time),  without  arms ;  and  in 
like  manner  to  cause  to  come  to  the  king,  at  the  same  time, 
four  discreet  knights  of  each  county,  "  ad  loquendum  nobis- 
cum  de  negotiis  regni  nostri\'" 

There  is  no  record  to  establish,  whether  these  writs  or 
those  to  which  they  refer,  were  obeyed  or  not.     The  language 
of  the  last  writ  implies  a  distinction  between  such  as  woro 
styled  "  barons,"  apparently  including  the  "  earls,"  and  the 
four  knights  who  were  to  come  from  the  several  counties  ^*  ad 
loquendum,"  and   who  were    also    distinguished    from   the 
knights  summoned  to  attend  with  arms.     How  the  four 
knights  of  each  county  were  to  be  chosen,  whether  by  the 
county,  or  according  to  the  mere  will  of  the  sheriff,  does  not 
appear. 


**  6  Henry,  82.  2  Liogard,  265.  Glanvill,  L  9,  c.  8.  Bracton,  L  3, 
tr.  2,  c.  2. 

**  2  Hume,  84,  et  seq. 

^  Focdera,  N.  £.  toiii.  i.  117;  vide  etiam  torn.  L  O0*  Glaus.  6  Jobii, 
doi-s.  2.    Fat.  8  JohD,  u.  1,  m.  3. 
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It  has  been  attempted  to  infer  from  the  great  charter  of       Jotix. 
John,  what  were  the  constituent  parts  of  the  then  legislative    ^^^9-— I2ie« 
eouncil;  but  no  clear  information  can  be  deduced  from  such  Magna  charta 

affords  no  infor- 
a  source.  mation  as  to  le- 

The  great  charter  of  John  purports  to  be  the  act  of  the  king,  kI^"^'**^^- 
bj  the  council  or  adrice,  ^'  per  concilium,'^  of  the  archbishop  of  Tho  charter  por- 
Catiterbury,  the  archbishop  of  Dublin,  divers  English  bishops,  ^t^/tiwi^g. 
the  pope^s  legate,  the  master  of  the  Temple,  William  Mare- 
schall,  earl  of  Pembroke,  with  other  noblemen  particularly 
named,  *^  et  aliorum  fidelium  nostrorum.'*" 

All  the  persons  thus  described  cannot  be  considered  as 
having  formed,  according  to  law,  parts  of  a  legislative  council 
of  the  kingdom,  particularly  the  archbishop  of  Dublin,  in 
that  character,  and  the  pope^s  legate ;  and  the  expression — 
"  aliorum  fidelium  nostrorum,^  as  used  in  the  charter,  is  too 
indefinite  to  afibrd  any  just  inference. 

The  persons  specified  by  name  in  the  charter  as  those  by  Persons  spcdfled 
whose  advice  it  was  granted,  were  only  the  persons  who  were  charJ^'^  ***  **** 
of  the  king'^s  party  in  that  transaction :  Robert  Fitzwalter, 
the  leader  of  the  discontehted  barons,  and  the  carls  and  barons 
of  that  party,  not  being  named  in  the  charter',  and  the 
meeting  at  which  the  business  was  transacted,  was  in  pur- 
suance of  an  agreement  made  by  the  Earl  of  Pembroke  on 
behalf  of  the  king,  with  Fitzwalter,  styling  himself  Marshal 
of  the  Artny  of  God  and  of  the  Holy  Church  in  England, 
and  the  earls  and  barons  associated  with  him,  on  behalf  of 
themselves  and  the  rest  of  the  people.  By  this  agreement 
the  king  stipulated  to  meet  Fitzwalter  and  his  party  on  an 
appointed  day^  at  Runimede,  to  settle  the  subjects  of  dispute 
between  the  king,  the  church,  and  the  people. 

The  articles'  containing  the  demands  of  the  barons,  and  Articles  contain- 
ffom  which  the  charter  was  formed,  are  entitled  "  Ista  sunt  J,7th^\^^** 
Capitula  que  Barones  petunt  et  Dominus  Rex  concedit,"  and 
tiiey  conclude,  ^*  Omnes  autem  istas  Consuetudincs  et  liber- 
tates  quas  Rex  concessit  Regno  tenendas,  quantum  ad  se 
pertinet  erga  sues,  omnes  de  Regno,  tam  Clerici  quam  Laici, 
observabunt,  quantum  ad  se  pertinet  erga  sues."'' 

The  transaction  taken  in  all  its  parts,  afiected  the  whole  Tiie  charter  af- 
body  of  the  people;  not  only  as  between  them  and  the  J^*f 0^0175^ 
crown,  but  also    as  between    the   different    classes   of  the  p^°- 

•  I'ajdera,  N.  E.  torn.  i.  ■  Ibid.  129. 
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JoHK.        king'^s  subjects ;  and  the  articles  under  the  king'^s  seal,  as  well 

1-   as  the  charter,  must  be  deemed  to  have  been  made,  for  the 

time,  part  of  the  law  of  the  land,  though  neither  appears  to 
have  been  expressly  enacted  in  any  legislative  assembly  con- 
stituted for  that  purpose. 
Anembiy  at  The  assembly  at  Runimede  was  not  a  regular  legislative 

^uS^^iSi-*  assembly,  convened  according  to  any  known  constitutional 
tire  nBBcmbiy.      law*;  uor  indeed  does  there  appear  to  have  been  any  writ  or 

proclamation  of  the  king  for  the  purpose  of  its  convention. 

It  met  according  to  the  stipulation  made  with  the  barons  in 

arms  and  their  adherents,  it  was  made  on  the  king^s  part 

unwillingly,  as  a  concession  to  superior  force,  but  conceding 

nothing  which  the  clergy,  the  barons,   and  the  people  did 

not  consider    as    their   just    rights,   acknowledged    by  the 

charters  of  Henry  I,  and  Henry  II.,  and  in  effect  by  that  of 

William  I. 

Election  of  The  instrument  which  secured  the  performance  of  the  terms 

Sirens  tad*CTw-  ^f  *'^®  charter  on  the  king'^s  part,  refers  to  a  writ  tested  at 

toms.  Runimede,  June  19,  17  John,  reciting  the  charter  which  was 

tested  June  15,  J7  John,  and  commanding  obedience  to  it, 
and  also  commanding  twelve  knights  of  each  county  to  be 
elected  ''  in  prime  comitatu,^^  to  inquire  of  the  bad  customs  to 
be  abolished,  according  to  the  charter.^ 
No  allusion  mado       If  auy  legislative  assembly  existed  at  this  period,  it  seems 
an^pp^Tto^**'   extraordinary  that  some  allusion  to  it  was  not  made,  but 
legiautivo  aa-      neither  the  king,  nor  the  discontented  barons,  nor  the  barons 
who  adhered  to  the  king,  at  any  time  appealed  for  the  decision 
of  their  differences,  to  a  legislative  assembly  to  be  convened 
for  that  purpose,  according  to  any  existing  law,  or  according 
to  any  newly-devised  form,  by  which  the  authority  of  the 
whole  nation  might  be  solemnly  given,  to  any  compact  which 
might  be  made  for  settling  those  differences,  and  providing  for 
the  peace  and  future  good  government  of  the  country. 
No  article  in  the       It  is  also  remarkable  that  no  article  in  the  charter,  has 
a'^JSi^o^l^  reference  to  the  previous  existence  of  any  assembly,  convened 
latire  a«embiy.    fgp  general  purposes  of  legislation,  nor  does  the  charter  con- 
tain any  provision  for  the  calling  of  any  such  assembly  in 
future,  nor  any  provision  purporting  the  existence  by  la^w  of 
auy  representative  system  for  the  purpose  of  general  legis- 
lation. 

*  Foedera,  N.  £.  torn.  L  129.  ^  Ibid.  190, 133, 134. 
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It  may  be  doubted,  therefore,  whether  the  writ  issued  in        Johk. 
15  John,  for  the  election  of  knights  to  come  to  the  king  at    *^^®~^2l«. 


Oxford,  "  ad  loquendum  de  Negotiis  Regni,'"  was  not  without  "^^l^^^^ 
precedent,  and  without  any  other  legal  authority  than  that, 
which  it  might  derive  from  the  king^s  prerogative. 

Some,  however,  of  the  provisions  in  the  charter  of  John,  convocation  of 
do  refer  to  the  convention  of  an  assembly  for  the  purpose  of  "  *«'^^*y' 
assessing  extraordinary  aids  to  the  king,  and  scutage,  which 
was  generally  a  conversion  of  military  service  due  by  tenure 
into  a  money  payment :  and  various  clauses  of  the  charter 
recognise  persons  distinguished  by  the  appellation  of  ^^comites^^ 
and  ^'barones,^  but  generally  with  reference  only  to  their 
property,  and  the  charges  by  which  it  may  be  affected. 

The  citizens  and  burgesses  of  cities  and  boroughs  which  citiiens  and  bur- 
held   of  the  king  in  fee-farm,  held  by  a  tenure,  of  which  SJ^^^^^hich 
homage  was  not  a  consequence ;   they  were  not  military  homage  wag  not 
tenants,  and  scutage  was  a  matter  with  which  they,  as  citizens 
and  burgesses,  as  bodies  or  individually,  had  no  concern. 

The  bodies  of  citizens  and  burgesses  of  these  cities  and  Burgceses  um- 
boroughfl,  were  tenants  in  chief  of  the  crown  of  their  respec-  J^e'^dSi^""' 
live  cities  and  boroughs  which  they  held  in  fee-farm;  but 
they  were  such  respectively  as  a  body,  and  not  as  individuals. 

As  a  body  they  were  liable  to  no  charge,  but  the  fee-farm  Liabuity  to  tai- 
rent  reserved  on  the  grant  to  the  body; — ^as  individuals,  they  ^*' 
were  liable  to  tallage ;  and  any  extraordinary  aid  granted  to 
the  crown,  whether  in  lieu  of  tallage,  or  distinct  from  it,  must 
have  been  levied  on  the  individuals,  and  not  on  the  body 
which  held  the  borough  or  city  in  fee-farm. 

In  the  assembly  to  be  convened  by  special  and  general  ciuzena,  &o. 
cRunmons  under  the  charter  of  John,  if  citizens  and  burgesses,  ^^'J^^^^JXo 
holding  in  chief  of  the  crown,  had  been  comprised,  they  could  charter  ©r  John, 
only  have  appeared  by  some  of  their  respective  bodies,  and 
therefore  could  only  have  appeared  by  some  sort  of  represen- 
tation.    But  in  the  charter  of  John,  appearance  by  represen- 
tation was  not  provided  in  the  case  of  such  tenants  in  chief  of 
the  crown  as  should  not  be  specially  summoned ; — ^though  the 
example  of  representation  was   to  be  found  in  the  writs  of 
15  John,  and  in  the  provision  of  the  charter  itself,  for  the 
election  of  twelve  knights  in  each  county,  to  inquire  of  bad 
eoistoms. 

But  in  fact  there  are  no  records  extant  by  which  it  can  be  citiaena,  ao.  not 
inferred,  that  any  city  or  borough  appeared  by  any  of  its  I^y^ca. 
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oitizdnB  or  burgesses  as  its  representatives  in  any  great  council, 
prior  to,  or  during,  the  reign  of  John. 

John  lived  only  a  year  and  four  months  after  the  transaction 
at  Runimede.  He  refused  to  adhere  to  the  terms  of  his 
charter,  and  obtained  the  pope'^s  bull  for  that  purpose*;  and 
the  greater  part  of  the  time,  from  the  meeting  at  Runimede 
till  his  death,  was  spent  in  contest  with  the  discontented 
barons,  and  with  Lewis,  son  of  the  King  of  France  \ 

It  is,  therefore,  improbable  that  any  convention  of  a  legis- 
lative assembly,  or  ^'commune  concilium  regni,^^  was  held 
during  the  reign  of  John,  after  the  transaction  of  Runimede, 
either  according  to  the  terms  expressed  in  his  charter,  or 
otherwise  ^  and  consequently  no  practice  in  this  reign,  under 
the  charter,  to  assist  in  its  interpretation. 


Immtinitice  to 
boroughs  and 
indlriduaLs. 


Andcnt  privi- 
leges ptesclrved. 


Prerogative  of 
the  crown  to 
create  boroughs. 


3.  Borough  In$titution$. 

Notwithstanding  the  tyranny  and  exactions  of  John,  the 
charter  rolls  contain  a  large  collection  of  grants,  liberties,  and 
privileges,  as  well  to  ecclesiastical  as  to  lay  bodies;  likewise 
grants  to  individuals  of  lands,  protections  and  franchises. 

Altogether  seventy-seven  charters  to  cities  and  boroughs 
appear  during  nine  years  of  this  eventful  reign. 

Some  of  these  charters  were  for  the  purpose  of  creating 
boroughs ;  but  the  generality  of  them  speak  of  the  burgesses 
and  citizens,  who  were,  for  municipal,  and  subsequently  for 
parliamentary,  purposes,  synonymous,  as  a  class  of  persona 
existing  in  the  place  to  which  such  charters  were  given. 

These  charters  evince  that  none  of  the  borough  privileges 
were  in  the  slightest  degree  encroached  upon  ;  and  the  majo- 
rity contain  a  direct  reference  to,  and  confirmation  of,  all  the 
early  charters. 

The  prerogative  of  the  crown  to  create  boroughs  may  be 
thus  defined : — As  the  head  of  the  executive  government,  the 
king  possesses  the  power  of  declaring,  j»ro  bono  publico^  within 
what  districts  the  law  shall  be  locally  administered.  But  the 
king  does  not  possess  the  power  of  granting  municipal  privi- 
leges to  any  class  of  persons,  except  those  who  are  defined 

•  1  Rylner,  203,  205,  208,  211,  212.      M.  PariB,  223,  225,  227,  228,  238. 
2  Lingard,  263. 

^  M.  Paris,  237  et  B«q.     Chron.  Cunatap.  75;  MaiUoe,  191.     1  R^Tuer, 
214.    2  Ldngard,  270. 

•  1  Rep.  Dig.  Peer.  64  et  seq. 
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by  Uie  Gotninon  law  as  the  *^  freemen  f'  for,  as  the  creation  of 
boroughs  is  pro  bono  publico^  the  king  cannot  divest  a  sub- 
ject of  a  right,  in  which  the  commonwealth  are  interested  ^ 
In  fact,  the  principles  embodied  in  the  recent  *^  Reform  ^^ 
and  ^^  Municipal  Corporation  Acts,^^  are  but  a  partial  restora- 
tion to  the  boroughs  of  their  ancient  and  unrepealed  par- 
liamentary and  municipal  rights;  because  every  resident  and 
responsible  householder  possessed  the  parliamentary  and  muni- 
cipal elective  franchise,  from  the  earliest  periods  of  authentic 
history,  up  to  the  dynasty  of  the  Stuarts ;  but  such  statutes 
were  a  confirmation  of  the  unconstitutional  rights  of  the  non- 
residents. 

The  early  charters,  Parliament  Rolls,  and  Parliament|Writs,  Boroughs 
analogous  to  the  Anglo-Saxon  laws,  proceed  on  the  assump-  ^  ***°^* 
tion  that  all  boroughs  were  essentially  the  same*  Thus,  in 
the  reign  of  Henry  I.,  in  a  grant  to  the  prior  of  Dunstable, 
it  is  directed,  that  "  whosoever  came  to  inhabit  there,  should 
have  land  at  12d.  per  acre,  and  enjoy  the  same  privileges  and 
freedoms  as  the  city  of  London,  or  any  other  ancient  city  '.'*' 
Again,  in  5  John,  Lynn  was  created  a  free  borough,  and 
directed,  like  Ipswich  and  Huntingdon,  "  to  have  all  the 
liberties  and  free  customs  which  free  boroughs  had  *." 

In  the  Hundred  Rolls  of  2  Edward  L,  twenty-four  jurors 
for  Exeter  deposed  to  their  right  to  the  return  of  writs,  the 
assize  of  bread  and  ale,  and  all  that  they  enjoyed  before  and 
after  the  conquest  of  England,  including  the  liberties  and  free 
customs  of  London,  &c. 

The  grants  in  the  Cartas  Antiquao,  and  Charter  and  Patent 
Bolls,  are  indiscriminately  directed  to  the  "  citizens,^'  "  bur- 
gesses,'*'* "  men,''  "  honest  men,""  "  freemen,"  "  free  and  lawful 
men,"  "  good  men,"  and  those  to  the  CinqUe  Ports,  were  given 
to  the  "  barons." 

None  of  these  early  charters  define  or  provide  for  the 
creation  of  burgesses ;  but  leave  that  important  part  of  their 
constitution,  to  the  provisions  and  regulations  of  the  common 
law. 

The  essential  requisite  for  the  constitution  of  a  freeman  was 
*'  birth,"  or  services  incompatible  with  "  villainage ;"  but  the. 


rants  among 
e  Cartae  An- 
que  directed  to 
e  citizens,  bur- 

&0. 


mere  fact  of  "  birth "  or  "  service " 


did  not,  per  ee^  invest 


*  M.  and  S.  Hist.  Boroughs,  1774, 1776.  '  Ibid.  i.  310. 

*  Hot.  Cart.  5  Joh.  in.  14;  et  vide  etiam  Rot.  Cart.  6  Joh. 
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JoHir.       a  person  with  the  right  of  enjoying  the  privileges  of  a  burgess. 

^^^^^^^*    A  freeman  to  have  partaken  of  the  chartered  franchises  of  a 

'  borough,   must  have  been  a  resiant,  presented,  sworn,  and 
J  enrolled  by  the  jury  at  the  leet. 
RespoDBibie  xwl       But  mere  ^'  resiancy  ^^  did  not,  per  se,  confer  an  incohate 
to/to<JidtoI^  I  right  to  the  borough  privileges,  unless  it  were  "  responsible 
«!»*«»•  1  resiancy,'" 

'  In  the  Book  of  Assise  \  it  was  held  that  citizens  of  London 
;  were  those,  who  were  born  and  heritable  in  the  same  city  by 
descent  of  inheritance,  or  who  were  resiants  and  taxable  to 
scot  and  lot.  And  this  franchise  was  so  declared,  and  claimed 
in  eyre;  and  it  was  by  them  prayed  that  this  should  not 
extend  to  any  other  persons. 

On  a  petition  to  parliament  in  the  reign  of  Henry  IV., 
relative  to  the  improper  admission  of  freemen  in  London,  the 
king,  by  the  advice  of  parliament,  declared  ^'  that  no  one 
ought  to  enjoy  such  franchise  if  he  were  not  a  citizen,  resiant, 
and  abiding  within  the  city ;  and  that  all  others  abiding  in 
all  other  cities,  boroughs,  and  towns,  should  have  and  enjoy 
their  franchises  to  them  granted  ^;'"  and  analogous  principles 
were  embodied  in  Stat.  1  Henry  V.,  c.  1. 

In  IS  Edward  II.,  an  inquisition,  ^'  ad  quod  damnum,''^ 
was  issued,  to  certify  whether  it  would  be  to  the  prejudice  of 
the  king  or  any  other,  that  it  should  be  granted  to  Nicholas 
de  Tewxbury,  that  the  town  of  Clifton — Dartmouth — Hard- 
ness— should  be  a  free  borough ;  and  the  men  inhabiting^  and 
hereafter  to  inhabit,  should  for  ever  be  free  burgesses :  and 
that  they  should  not  be  placed  in  assizes  or  juries  without 
the  borough,  by  reason  of  their  foreign  tenures,  as  long  as  they 
remained  in  the  town. 

To  which  the  jurors  found,  that  Dartmouth  was  a  free 
borough  in  the  time  of  Henry  I.,  and  ^'  that  all  persons  reeiding 
('  manentes'')  in  it  were  free  burgesses;'"''  and  that  it  would 
not  be  prejudicial  to  the  king,  that  the  said  liberties  should  be 
granted. 

So  likewise  in  a  record  relative  to  Southampton,  in  the 
reign  of  Henry  VI.,  being  for  a  year  and  a  day  in  a  borough, 
and  paying  scot  and  lot,  was  held  to  constitute  a  burgess*. 
The  same  principle  of  resiancy  is  recognised  in  the  Canon 


*  38  Edward  III.  plac.  18.    Year  Book,  46  Edward  III.  fol.  26. 

*  Hot.  Pail.  in.  1,  p.  646.     Stat.  1  Henry  V.  c  1. 

*  Rot.  Cart.  Henry  VI.  n.  22.     Mad.  Fir.  Bur.  208. 
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law.     By  the  constitution  of  Archbishop  Stratford,  made  at        Jobn. 
London  in  16  Edward  III.,  it  was  provided  that  no  other    ^^»»-^g^g' 
person  should  suffer  ecclesiastical  punishment  but  in  the  place  2l£**Sf***"^ 
where  he  inhabited ;  first,  because  there  his  offence  was  known,  stritford,  a  d. 
and  next,  on  the  ground  of  unnecessary  trouble  and  expense  ^^' 
to  the  party  punished^.  \ 

Peers,  ecclesiastics,  minors,   females,  villains,   persons  of  p<4(msexcittdod 
infamous  characters,  and  those  who  from  poverty  or  other  Jj^^^jj'**^ 
causes  did  not    contribute  to  the  borough   burdens,   were       ] 
excluded  from  the  local  franchises.  \ 

^'  Common    councils^  are    generally  conceived    to    have  common ooun- 
imniemorially    exercised    a    discretionary  and    unrestrained  ^*'  [ 
will ;  but  their  independent  and  exclusive  powers  were  usur- 
pations. 

In  early  records,  the  term  ^^  common  council  ^  did  not  relate 
to  a  body  having  that  name,  but  to  the  act  being  done  by  the 
'*  common  consent,^'  or  "  council,**'  of  the  town ;  and,  in  this 
sense,  the  term  was  applied  to  any  deliberative  body  of  men : 
thus  the  king  did  acts  by  the  common  council  of  the  arch- 
bishops, prelates,  and  barons ".  The  common  council  of  the 
clergy,  laity,  counties,  hundreds,  and  towns,  are  indiscrimi- 
nately mentioned  as  acting  by  their  "  common  council  *." 

Where  population  increased  to  any  considerable  extent, 
iheir  deliberative  acts  must  of  necessity  be  discharged  by  a 
deputed  authority.  The  constitution  of  this  body  may  be 
most  pernicious,  or  most  beneficial ;  but  it  is  almost  impos- 
sible for  a  secret,  irresponsible,  and  permanent  collective  body, 
to  discharge  their  functions  upon  any  principle  of  equity: 
because  history  affords  evidence  of  the  fact,  that  where  poli- 
tical and  private  interests  can  be  served  by  such  bodies,  no 
oaths,  no  sense  of  decency,  no  regard  for  public  opinion,  can 
prevent  disgraceful  violations  of  their  solemn  trusts. 

The  ancient  municipal  system,  in  the  admission  of  bur-  Aneient  ftdini»- 
^csses,  was  not  Uable  to  these  animadversions.     They  dele-  ^^^  ^  ^^' 
gsXei  their  authority  to  the  juries  at  the  leet  ^®,  the  election 
not  being  of  an  arbitrary  nature,  and  guided  only  by  whim, 
interest,  servility,  or  caprice,  but  made  by  a  jury  indiscrimi- 
nately selected  from  the  inhabitants,  who  were  bound  to  the 

^  Lynd.  in  fine,  62. 

*  Mag.  Char,  et  patentes  Regis  de  Moneta.    Wilk.  seo. 

*  Iawb  of  Henry  I.  granted  to  Newcastle.    M.  and  S.  Hist.  Borongbs, 
S,  387,  551,  590. 
'**  M.  and  S.  Hist.  Borouglis,  194,  551,  1738. 
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public  by  their  oaths  to  render  justiee  between  the  inhabitants 
and  the  freeman,  as  to  his  fitness  in  oharaetar  and  means. 

Previous  to  the  Tudor  dynasty,  the  mere  acquisition  of 
burgess-ship  was  not  considered  an  object  of  solicitude,  except 
perhaps  by  those  who  were  engaged  in  mercantile  pursuits ; 
for  the  burdens  of  the  borough,  which  in  many  instances  were 
so  grievous  as  to  cause  depopulation,  were  borne  by  those  only 
who  derived  advantages  from  the  royal  fgrants ;  and  conse- 
quently innumerable  entries  occur  on  all  leet  rolls,  that  ^^  A. 
B.  was  an  inhabitant,  ought  to  be  a  burgess,  and  be  in  lot 
and  scot,**"  and,  upon  such  presentment,  A.  B.  was  compelled 
to  assume  that  station. 

It  was  proper  that  the  jury  should  have  the  discretionary 
power  of  rejection,  because,  upon  the  admission  of  a  stranger, 
the  inhabitants  became  responsible  for  his  acts,  and  his  sup- 
port in  case  of  poverty ;  and  they  rendered  themselves  liable 
to  amercement  at  the  suit  of  the  lord,  if  they  improperly 
admitted  a  fugitive  villain,  or  a  person  of  infamous  character. 

It  was  also  just  that  they  should  have  the  power  of  compelling 
persons  who  came  to  reside  among  them  to  become  burgesses, 
and  bear  their  proportion  towards  the  burdens  of  the  town ; 
for  otherwise  such  persons  would  have  had  the  benefit  of  the 
charters  of  the  borough,  without  making  any  return  for  the 
advantages  so  enjoyed. 

The  burgesses  were  also  in  the  habit  of  requiring  fines  from 
persons  whom  they  admitted  to  burgess-ship,  and  it  was  but 
reasonable  they  should  have  that  power ;  for  the  borough^  on 
its  separation  from  the  county,  had  to  provide  for  its  own  dia- 
bursemeuts,  for  which  purpose  the  burgesses  had  a  common 
stock.  There  was  therefore  no  injustice  in  calling  upon  a 
stranger,  on  his  coming  to  the  town,  to  contribute  to  that 
stock,  according  to  the  necessities  of  the  place,  and  his  own 
pecuniary  resources ;  and  the  amount  of  the  fine  was  simply 
a  matter  of  equitable  arrangement  between  the  stranger  and 
the  burgesses  ^^ 

The  principal  liberties  granted  in  .the  early  charters  are 
exclusive  jurisdiction,  a  merchant  guild,  the  appointment  of 
various  officers  for  the  administration  of  justice,  fairs  and 
markets,  with  freedom  from  all  tolls ;  in  fact,  all  the  privileges 
granted  by  the  borough  charters  were  of  a  local  character  in 
every  respect. 

^^  M.  and  S.  Hist.  Borotig^fi,  1369, 139G. 
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It  is  evident  the  fri^nobises  in  these  charters  eeuld  never        Jouv. 
ha?e  eonstitntionally  extended  to    persons  "  non-resident ''    1199—  21  .__ 
within  the  cities  or  boroughs.     The  grant  of  exemption  from  fhj^tew^ilid 
toll  was  usually  contained  in  all  borough  charters;  if  limited  not  have  ez- 
to  "  inhabitant  householders  ^^  within  the  borough  paying  scot  reaidentl"^ 
and  lot,  a  reasonable  cause  may  be  assigned  ;  for  the  oontri- 
buting  to  the  public  exigences  in  one  place  would  be  an 
adequate  consideration,  and  be  a  release  from  such  burdens  in 
others;  the  inhabitants  of  which  would,  in  the  same  manner, 
be  reciprocally  exonerated. 

If  resident  and  non-resident  persons  could  be  indiscrimi- 
nately admitted  as  burgesses,  and,  as  such,  entitled  to  exemp- 
ticm  from  toll,  the  consideration  for  it  would  cease  to  exist ; 
and  any  one  place  might  exercise  the  power  of  admitting  non* 
resident  freemen  to  such  an  extent,  as  to  destroy  the  right  to 
toll  in  all  other  places,  and  materially  interfere  with  a  valu* 
able  fiscal  receipt. 

The  grants  of  exclusive  jurisdiction  must,  from  its  very 
nature,  have  been  confined  to  the  inhabitants,  and  could  not 
extend  to  non-residents,  otherwise,  by  their  general  admission 
as  freemen,  the  king'^s  jurisdiction  might  have  been  excluded 
over  an  unlimited  number  of  his  subjects. 

It  has  been  assumed  by  those,  whose  minds  are  incapable  of  Merchant  gniida 
overcoming  the  delusions  of  fancy,  that  the  members  of  the  trough!/"* 
''  merchant  guilds  ^^  and  the  ''  burgesses,'^  were  one  and  the 
same  body  ^';  but  such  guilds  were  distinct  from  the  city  and 


"  The  term  '^  Guild  '*  meant  only  originally  the  common  payment  made 
hy  the  inhabitants  of  the  several  districts  into  which  the  country  was  divided, 
whether  of  counties^  hundreds,  cities,  or  boroughs,  without  reference  to  any 
idea  of  incorporation ;  becaiise,  generally  speaking,  the  part  of  the  county 
not  included  in  any  privileged  district^  was  called  the  **  geldable.**  And 
the  term  "  geldavit,'*  in  Domesday,  is  applied  to  all  the  several  classes  of 
districts. 

in  ▲.  i>.  1308,  there  is  a  distinct  instance  of  the  use  of  the  word  in  this 
tense.  Thus  the  king,  desirous  of  granting  that  Frampton,  in  Qloucester- 
thii«y  should  be  a  f^e  borough,  directs  by  writ  of  ^^  ad  quod  damnum,*'  that 
it  should  be  inquired  to  what  the  aforesaid  town  is  ^gildable"  to  the  king, 
and  what  it  renders  with  certainty. 

The  Jranehiset  and  the  guildable  are  also  oontradistinguished  from  each 
other  in  the  Sixth  Year  Book  (fol.  6  B,  pL  30,  M.  T.).  Error  is  assigned, 
for  that  the  sheriff  commanded  the  bailifis  of  the  ftanohue  to  make  a&  the 
paimel,  vhen  one  of  the  three  towns  was  in  the  guiUlable ;  in  which  town 
the  sheriff  ought  himself  to  make  the  array* 

80  likewise  in  Stat.  19  Henry  VII.,  c.  23,  the  merchants  of  the  Hanse 
are  described  as  the  merchants  of  the  Hanse  of  Almain,  having  a  house  in 
the  city  commonly  called  *^  Guillhallda  Teutonicorum/' 
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borough  rights, — dependant  upon  usages  peculiar  to  those  in- 
stitutions,— and  were  altogether  distinct  from  the  county  and 
borough  jurisdictions  established  under  the  common  law  **. 

Thus,  in  the  charter  which  Stephen  granted  to  the  inhabi- 
tants of  Chichester  **,  he  confirmed  to  them  "  all  the  customs 
of  their  borough  and  merchant  guild,  as  they  had  them  in  the 
time  of  King  William."  In  22  Henry  IL,  the  burgesses  of 
Totness  paid  a  fine  of  five  marks  "  for  setting  up  a  guild  with- 
out authority  ".'^  This  fact  irresistibly  establishing  the  dis- 
tinction of  a  mere  guild  from  a  borough,  for  Totness  was  a 
borough  in  the  time  of  William  I. 

At  the  period  when  the  "  liberi  homines"  of  the  common 
law  were  admitted  in  accordance  with  ancient  principles,  the 
burgesses  were  in  the  habit  of  admitting  ''  strangers"  to  the 
partial  enjoyment  of  the  borough  rights,  for  the  purpose  of 
trading,  having  previously  required  a  pecuniary  contribution, 
and  this  perhaps  was  the  original  cause  of  the  confusion  in 
the  different  classes  of  freemen  ^•. 

It  has  been  erroneously  assumed  that  apprentices  had  their 
origin  from  corporate  principles,  but  the  fact  is  otherwise. 
It  is  from  the  combined  effect  of  the  common  and  statute  law, 
and  from  no  other  source,  that  apprentices  have  derived  their 
existence*^. 

The  interference  of  the  mayor  or  chief  officer  of  the  borough 
in  the  binding  of  apprentices,  was  not  in  respect  of  any  corpo- 
rate, right,  but  as  a  precautionary  measure  for  the  purpose  of 
ascertaining,  whether  the  apprentice  was  "  free  "  or  "  bond," 
so  that  neither  the  lord  nor  the  burgesses  might  be  damnified 
by  any  improper  admission. 

A  villain  could  enter  into  no  contract  with  his  lord  whilst 
villainage  subsisted;  therefore  the  relation  of  master  and 
apprentice  would   have  negatived   the  inference  of  that   of 

^"  Domeeday,  foL  3,  280.  Inspex.  Chart.  Wallmgford,  61  Henry  III., 
Tur.  Lond.  Mexnb.  10,  n.  4.  2  Heame,  Lib.  Niger,  816.  Mad.  Fur.  Bur. 
95,  96.  4  Rymer,  Feed.  382.  6  Year  Book,  foL  6  B,  pL  30.  Stat.  15 
Henry  VI.  c  6 ;  21  Henry  VI.  c  10.  Pet,  Pari.  10  Henry  VL  n.  9, 417. 
Stat  11  Henry  VII.  c.  9 ;  19  Henry  VII.  c.  26 ;  27  Henry  VUI.  c.  26. 

^*  M.  and  S.  Hist.  Boroughs,  320. 

1^  Mad.  Exch.  391. 

^*  M.  and  S.  Hist  Boroughs,  117. 

^7  Ken.  Par.  Ant.  Gloss,  verb.  App.  Lib.  Ass.  83  B,  foL  18.  Stat  5 
Richard  II.  Liber  Niger,  foL  66.  Stat.  \7  Henry  IV.  Pet.  ParL  8 
Henry  VI.  n.  20,  p.  354.  Stat.  26  Henry  VIII.  c.  16;  5  Eliz.  c.  4;  13  and 
14  Car.  IL  Anon.  1  Lev.  12.  M.  and  S.  Hist.  Boroughs,  235,  698,  722 
—727,  762—766,  1099,  1100. 
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lord  and  villain.     If  the  apprentice  served  seven  years  un-      ]  Jonx. 
claimed,  it  was  clear  he  could  not  he  a  villain,  because  he      <99—  2'G« 
most  have  resided  away  from  his  lord  for  that  period,  and 
sach  an  absence  was,  of  itself,  a  bar  to  the  writ  ^^  de  nativo       \ 
replegiando  :^  a  deed  therefore  which  established  these  facts,       .; 
was,  by  the  principles  of  the  common  law,  an  irresistible  proof      I 
of  freedom. 

The  jury  at  the  leet  were  bound  to  present  every  person,  Ljetjariesbound 
who  had  served  such  an  apprenticeship,  as  a  ^^  freeman  ;^^  and  j^^l^^M^ree- 
accordingly  we  find,  upon  the  leet  rolls  at  Stockbridge,  Yar- 
mouth, and  Lynn,  persons  presented  as  '^  freemen  by  appren- 
ticeship.'''* 

In  fact,  the  language,  principles,  and  practice  of  the  common  Borough  pdvi- 
law,  whether  relating  to  the  poor  or  the  rich,  the  peasant  or  i^^SSnuuiOTt 
the  judge,  the  resiant  or  the  vagrant,  the  civil  or  criminal  ""Wcnee. 
jurisdiction,  the  duties  in  the  county  at  large,  or  the  particular 
privileges    in    cities,    boroughs,  or  franchises,   all  had  one 
common  origin  or  object, — ^local  permanent  residence. 


Sectiom  IV. 
HENRY  IIL,  October  19,  a.  d.  1216,— November  16,  a.d.  1272. 

1.  General  Obeervations.  I      3.  Legislative  Aasemblies. 

2.  The  Great  Cbarters.  I      4.  Administration  of  JuBtice. 

1.  General  Observations*  ^«,^*^,HJ' 

1216—1272. 

Upon  the  accession  of  Henry,  the  country  was  in  a  dis-  nistncted  state 
tracted  state,  arising  not  only  from  the  minority  of  the  sove-  **'***®"**"*^- 
reign,  but  from  the  disaffection  of  a  considerable  party,  who 
had  sworn  allegiance  to  Lewis,  son  of  the  King  of  France. 
These  circumstances  induced  every  possible  effort  to  conciliate 
the  country,  by  confirming  the  ancient  national  franchises. 

The  weakness  and  misconduct  of  the  king,  his  necessities,  MLtcondnctof 
and  the  distress  of  the  country  proceeding  from  various  causes,  "®°'^' 
with  the  power  and  ambition  of  individuals,  involved  him  in 
great  difficulties,  urged  him  to  arbitrary  conduct,  and  gave 
rise  to  that  opposition  which  controlled  his  powers,  produced 
a  civil  war,  at  one  time  almost  annihilated  the  royal  authority, 
and  finally  led  to  the  gradual  establishment  of  that  system  of 
representative  government,  which  partially  prevailed  in  this 
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Hexry  III. 
1216—1272. 

Publication  of 
Icgislatire  acts. 


PrcrogatiT*  of 
tli6  crown. 


Continued  exlat- 
cnoe  of  conndls. 


Situation  of 
Henry,  different 
from  that  of  his 
predeoeesors. 


Low  of  Nor- 
mandy made  the 
crown  dependant 
on  England. 


reign,  and  of  which  the  constitution  of  the  legislature  after- 
wards formed  an  essential  part. 

A  royal  charter  was  the  usual  form  in  which  legislative 
acts  had  been  announced  to  the  people,  and  it  is  very  ques- 
tionable whether,  up  to  this  period,  any  absolute  or  controlling 
power,  except  **  brute  force,^*  existed  since  the  Anglo-Saxon 
dynasty,  which  interfered  with  the  absolute  exercise  of  the 
royal  prerogative. 

The  uncivilized  state  of  society  being  such,  that  force  was 
more  prevalent  than  laws,  and  a  resolution,  though  taken  by 
a  majority  of  a  legal  assembly,  could  not  have  been  executed, 
if  it  opposed  the  will  of  the  more  powerful  minority. 

The  crown,  not  being  enabled  to  have  its  commands  carried 
into  execution,  without  the  co-operation  of  the  great  landed 
proprietors,  it  became  imperative,  when  new  laws  were  to  be 
enacted,  that  the  most  influential  men  should  be  assembled, 
in  order  to  obtain  their  acquiescence  and  consequent  support. 

That  '^  councils  ^^  always  existed  from  the  accession  of  Wil- 
liam I.,  no  doubt  can  exist ;  but  there  is  no  record  to  prove 
that  the  members  attended  in  a  direct  representative  capacity, 
or  that  the  king  was  exclusively  confined  to  summon  any 
particular  class. 

The  great  necessities  of  Henry  III.,  and  his  frequent 
recurrence  to  his  people  to  supply  those  necessities,  placed 
him  in  a  different  situation  from  that  in  which  many  of  his 
predecessors,  and  particularly  William  I.  and  his  sons,  had 
been. 

They  seldom,  perhaps  never,  had  occasion  to  seek  for  volun- 
tary aid,  by  convening  an  assembly  for  pecuniary  purposes, 
which  might  peaceably  stipulate  for  a  redress  of  grievances, 
and  purchase  concessions  from  their  sovereign  by  a  pecuniary 
grant*.  The  assemblies,  convened  by  Henry  previous  to  1258, 
appear  to  have  often  aimed  at  such  concessions,  but  generally 
failed  in  obtaining  more  than  promises  to  observe  the  Great 
Charter,  and  generally  to  administer  duly  the  law  of  the  land. 

But  nothing  so  much  accelerated  the  operation  of  causes, 
tending  to  constitutional  changes,  as  the  separation  of  Nor^ 
mandy  from  England,  the  former  having  produced  a  revenue 
sufficient  to  support  itself,  and  also  contributed  to  the  dignity 
of  the  kings  of  England,  who  frequently  resided  there  for 
lengthened  periods. 

*  1  Bep.  Dig.  Peer.  97. 
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Bj  the  I088  of  Normandy,  the  kings  of  England,  instead  of  Hekrt  ni. 
having  a  power  and  influence  in  Nonnandj,  which,  in  its  *^^^^^^^^' 
consequences,  increased  their  power  and  influence  in  England, 
were  induced  to  rely  on  their  subjects  in  England,  even  for 
the  preservation  of  their  other  territories  in  France;  and 
though  their  possession  of  those  territories  tended  to  lessen 
the  power  of  the  French  monarchy,  and  enabled  the  kings  of 
England  to  invade  the  territories  of  the  kings  of  France,  yet 
in  England  that  possession  rendered  the  crown  more  depen- 
dant on  the  people,  by  the  expenses  which  its  preservation 
continually  required. 

2.  The  Great  Charters, 

One  of  the  first  acts  of  the  advisers  of  Henry,  was  to  issue  Fintciiiart«of 
a  charter  ^  in  his  name.  It  is  in  a  great  measure  a  transcript  ^"^'^ 
of  the  charter  of  John,  but  it  omits  the  clause  respecting 
scutage  and  aid  not  to  be  assessed  ^'  nisi  per  commune  con- 
cilium regni  nostri  ;^  neither  were  the  full  privileges  of  elec- 
tions in  the  clergy,  nor  the  liberty  of  going  out  of  the  kingdom 
without  the  royal  consent ',  renewed  ^. 

It  appears  extraordinary  that  the  deviations  in  this  first 
charter  of  Henry,  and  indeed  in  a  great  degree  in  all  his  sub^ 
sequent  charters,  from  the  charter  of  John,  should  have  been 
80  little  noticed. 

The  non-insertion  of  the  provisions  that  no  scutage,  nor  any  omifldontfrom 
aid  (except  in  three  specified  cases),  should  be  assessed,  unless  ^j^^i^* 
by  the  authority  of  the  common  council  of  the  realm ;  that 
the  aids  to  be  assessed  in  the  three  specified  cases  should  be 
reasonable  aids ;  and  that  aids  to  be  required  of  the  city  of 
London  should  also  be  reasonable  aids,  (which  seems  to  be 

^  A  copy  of  this  charter  is  printed  in  the  authorised  ooUeotion  of  the 
Statutes  from  a  charter  under  seal,  preserved  in  the  archives  of  Durham 
Cathedral. 

*  1  Rymer,  215.    2  Hume,  246. 

*  ¥Vom  a  letter  addressed  in  the  king*B  name  to  the  justiciar  of  Ireland, 
announcing  the  death  of  his  &ther,  and  his  own  accession  to  the  throne,  it 
is  stated^  '^  Convenenint  apud  Gloucestr  plures  regni  noetri  magnates, 
epcscopi,  abbdtesy  comites,  et  barones,  qui  patri  nostro  viventi  semper  astite- 
nmt  fideliter,  et  devote,  et  alii  quamplurimi;  applaudentibus  clero  et 
popolo,  &c,  puplice  fuimus  in  regem  Anglie  inuncti,  et  coronati»  fidelitate 
rt  homagio  omnium  illorum  nobis  exhibitis.*'  From  whence  it  appears, 
thai  the  word  ''  magnates  '*  included  the  **  prelates,**  *'  earls,**  and  ''  barons,*' 
and  excluded  those  termed ''  alii  quamplurimL*'  Feeders^  N.  £.  torn.  i.  145 ; 
et  Tide  ib.  146. 

f2 
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Hen&y  III.    the  true  construction  of  that  part  of  the  charter  of  John), 
1216— 1272.     ^^^  ^f  ^Y^^   special   stipulations,   providing  for  the  manner 
in  which  a  common  council  of  the  realm  was  to  be  couTened, 
for  the  purpose  of  assessing  extraordinary  aids  and  scutages, 
seem  all  to  have  been  omissions  of  most  important  articles  of 
the  former  charter :  and  though  in  the  disturbed  state  of  the 
country,  when  the  first  charter  of  Henry  was  issued,  it  might 
have  been  deemed  prudent  to  avoid  discussing  immediately, 
what  might  be  esteemed  ^'  capitula  gravia  et  dubitabilia  ^  in 
the  charter  of  John,  it  seems  extraordinary  that  the  perform- 
ance of  the  promise,  that  they  should  thereafter  be  fully  con- 
sidered, should  never  have  been  required, 
seoondciurter         This  charter  of  Henry  was  confirmed  in  the  ensuing  year, 
of  Henry.  vnih  the  addition  of  some  articles  to  prevent  the  oppressions 

Charter  of  of  the  shcrifis :  and  also  with  an  additional  charter  of  forests, 

forests.  j^y  which  ofieuces  in  the  forests  were  deqlared  to  be  no  longer 

capital,  but  punishable  by  fine  and  imprisonment,  &c. ;  and 
the  proprietors  of  lands  recovered  the  power  of  cutting  and 
using  their  own  wood  at  their  pleasure  *. 
Thethixdoharter       The  charter  of  9  Henry  III.,    which  has  been  always 
ofHemy.  deemed   "  the  great  charter  of  the  liberties  of  the  king- 

dom,^ omits,  as  the  former  two  charters  of  Henry  did,  the 
clause  in  the  charter  of  John,  respecting  aids,  scutage^.and 
providing  for  the  constitution  of  a  '^  commune  concilium^  for 
assessing  aids  and  soutage,  without  assigning  the  reason  for 
the  omission,  which  is  assigned  in  the  first  charter  of  Henry : 
but  adding,  as  in  his  second  charter,  ''  Scutagium  deceteFO 
capiatur  sicut  capi  solebat,  tempore  Regis  Henrici  avi  nostri,'''' 
thus  leaving  the  assessment  of  extraordinary  aids  without  any 
special  provision. 
Grantofaflf-  At  the  couclusion  of  this  charter,  it  is  also  added, — ^^  Pro 

**^*^'  hac  autem  concessione  et  donatione  libertatum  istarum,   et 

aliarum  libertatum  contentarum  in  carta  nostra  de  libertatibus 
foreste.  Archiepiscopi,  episcopi,  abbates,  priores,  comites, 
barones,  milites,  libere  tenentes,  et  omnes  de  regno  nostro, 
dederunt  nobis  quintam  decimam  partem  omnium  mobilium 
Buorum  *.*" 
The  charter  doM       The  grant  of  this  extraordinary  aid,  being  a  fifteenth  of  the 

not  express  the 

*  I  Rymer,  216.  2  Hume,  147.  W.  Malms.  1.  3,  p.  63.  H.  Knygbion, 
apud  X.  Script,  col.  2354.  DiaL  de  Scac  1.  1,  c.  11.  6  Henry,  85.  2  Zaw 
Tracts,  93. 

*  AmiaL  Burt.  271—278.    Stat.  9  Henry  III.,  c.  37. 
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moveables  of  all  persons  in  the  kingdom,  is  expressed  in  this  Henrt  III. 
instmment  to  have  been  made  by  all  the  persons  by  whom  it     ^  '  * 


was  to  be  paid ;  but  the  instrument  does  not  express  in  what  nMnn«;5rwh»c>» 
manner  the  consent  of  all  was  given  to  the  grant,  or  that  any  ties  gare  their 
assembly  was  summoned  for  that  purpose.      The  consent  *'**°*" 
could  not  have  been  given  by  all  personally,  though  it  might 
have  been  given  by  some  personally,  and  as  to  the  rest,  by  their 
representatives.     It  may  therefore  be  inferred  from  the  terms 
of   the   instrument,   that  the  consent  was  given  by  some 
assembly  convened  under  the  king^s  authority,  and  deemed 
competent  to  bind  all  who  were  not  members  of  that  assembly. 
If  representatives  of  counties,  cities,  and  boroughs  then  existed, 
that  fact  would  have  been  noticed. 

8.  Legislative  Assemblies. 

The  system  of  representation,  although  little  practised,  was  Fintaotoiaap- 
not  unknown;  and  shortly  after  the  promulgation  of  the  SSSirepw 
third  charter  of  Henry  III«,  the  fact  of  actual  appearance  by  tetivw,of 
elected  representatives  of  bodies  of  men  occurs,  but  which 
merely  demonstrates  that  a  representation  by  election  of 
knights,  who  were  to  speak  for  a  county  at  large,  had  been 
adopted. 

The  object  of  the  proceeding  seems  to  have  been  to  bring 
before  the  ^'  magnates,""  composing  the  assembly  to  be  con- 
vened at  Lincoln,  knights,  elected  by  the  '^  milites  et  probi 
homines'*^  of  the  counties  to  which  the  writ  was  sent,  as 
accusers,  and  the  sheriffs  to  whom  the  writs  were  sent,  as 
persons  accused,  to  answer  before  the  ^^  magnates  ^^  to  the 
charges  which  should  be  made  against  them,  upon  articles 
contained  in  the  charter  of  liberties^ 

Bat  the   election  of  knights  of  the  shire,  to  transact  the  Election  of 
business  of  the  county,  was  of  ancient  origin ;    if  the  king  SSI^ooun??**" 
wished  to  ascertain  his  own  rights,  the  wrongs  of  the  people,  ^°T;^J21|*' 
or  the  peculations  of  his  officers,  he  was  accustomed  to  autho- 
rize a  commission  of  knights  in  each  shire,  either  named  by 
himself,   or   elected  in  the  county  court,   to  proceed  from 
hundred  to  hundred,  to  make  inquiries  upon  oath,  and  to  lay 
the  result  of  their  labours  before  him ',  as  was  done  in  the 
case  of  Domesday. 

^  Clftnfl.  10  Hen.  3,  in  dors.  m.  13. 

'  2  Liogard,  366.     Hoveden,  343.    Brady,  App.  II.  No.  149,  150, 196. 
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1216—1373. 


8ulMldyooUeoted 
under  the  in« 
Epection  of  tho 
Judges. 


Component 
members  of  the 
**  Parliament" 
of  1246. 


"  Portuum  marls 
habitatores.** 


A  writ  of  17  John,  enjoined  the  sheriffs  to  elect  twelve 
knights  from  their  respective  counties,  in  the  first  county 
court,  de  ipso  comitatu,  to  inquire  into  bad  customs  '• 

In  1206,  the  subsidy  was  collected  under  the  inspection  of 
the  itinerant  judges ;  but  the  method  was  accompanied  with 
inconvenience  and  delay.  But,  in  1220,  writs  were  sent  to 
the  sheriff,  appointing  him  the  collector,  in  conjunction  with 
two  knights,  to  be  chosen  in  a  full  court  of  the  county,  with 
the  consent  of  all  the  suitors  *,-^"  in  pleno  comitatu  de  volun- 
tate  et  consilio  eorum  de  comitatu.^ 

Therefore  at  this  period,  as  far  as  regards  ^^  connties,^^  one 
additional  step  only  was  required  to  introduce  them  into  the 
"  Great  Council "  as  the  representatives  of  their  electors, 
vested  with  the  power  of  granting  money,  and  of  petitioning 
for  redress  of  grievances ;  and  when  they  ultimately  became 
members  of  parliament,  they  received  the  same  remuneration 
in  **  going,  staying,  and  returning,^'  as  had  been  assigned  them 
on  former  occasions. 

In  1246,  *^  Rex,  missis  literis  suis,  totius  regni  magnates 
convocavit.''  Matthew  Paris,  in  alluding  to  this  assembly, 
says,  "  Oonvenientibus  igitur  ad  Parliamentum  memoratum 
totius  regni  magnatibus,  &c.''^ 

This  assembly  consisted,  apparently,  only  of  bishops,  earls, 
barons,  abbots,  and  priors:  the  king  addressing,  first  the 
bishops,  then  the  earls  and  barons,  and  then  the  abbots  and 
priors. 

The  grievances  of  the  country  from  papal  exactions  were 
detailed,  and  letters  were  addressed  to  the  pope,  from  tho 
bishops  by  themselves,  from  the  abbots  and  priors  by  them- 
selves, and  from  the  earls  and  the  rest  of  the  kingdom  by 
themselves ;  the  earls  being  named,  in  their  letters  to  the  pope, 
with  these  additional  words,  ^^et  alii  totius  regni  Angliap, 
barones,  proceres,  et  magnates  et  nobiles  portuum  maris  habi- 
tatores,  necnon  et  clerus  et  populus  universus.^^ 

All  the  persons  thus  specified  could  not  have  been  present  at 
this  assembly,  and  can  only  be  deemed  to  have  concurred 
through  the  medium  of  the  earls  and  barons. 

The  words  "  portuum  maris  habitatores,*"  may  have  been 
used  to  describe  those  commonly  called  the  barons  of  the 
Cinque  Ports,  though  capable  of  being  applied  more  exten- 

'  Vide  ante  56;  et  Fosdera,  N.  £.  tom.  i.  ISO,  183,  134. 

*  Brady,  Ayip,  IL  No.  83 ;  et  tom.  i.  App.  41.    2  Lingard,  309. 
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nFoljr ;  and  if  the  word  ^'  barones ""  was  intended  to  include  Hekst  III. 
all  who  held  of  the  king  in  chief,  and  if  all  Buch  were  required  ^^^^^^^^' 
to  be  summoned  for  granting  an  aid  by  the  charter  of  John, 
such  a  convention  may  have  been  considered  as  representing  the 
whole  kingdom,  being,  with  the  king,  the  lords  of  all  land- 
holders :  but  the  elected  representatives  of  citizens  and  bur« 
gesses  could  not  have  been  described  by  the  word  ^^  barones.^^ 

It  also  seems,  that  to  constitute  a  *^  parliament,'^  either  citizens  and  bur- 
dnring  this  period,  or  in  the  reign  of  John,  the  presence  of  ^^t) compSea 
"  dtizens^'  and  ^*  burgesses  '^  was  not  deemed  requisite.     Thus  "  PArUament** 
in  a  writ  of  28  Henry  IIL,  the  sheriff  of  Northamptonshire 
was   directed   not  to   permit  in   his  bailiwick  the  user  of 
any  liberties  belonging  to  the  crown,  unless  they  had  been 
used  before  ^^  Parliamentum  Runimede  quod  fuit  inter  Domi- 
num  Johannem  regem,  patrum  nostrum,  et  barones  sues 
Anglise  ^^ — it  is  clear  that  at  Runimede  no  representatives  of 
rities  or  boroughs  were  present. 

From  the  tenour  of  the  writs  of  38  Henry  III/,  it  seems  Barons  and 
an  assembly  was  convened  at    London  at  which  persons,  ^^^^^t 
cdled    in  diose   writs  "  comites,''  "  barones,'^  and   "mag-  an  aid,  but  no 
nates,^    were   intended  to   be  present;    and  that,  in  such  nnsorburgases. 
assembly,  ttto  knights,  elected  by  each  of  the  counties  to 
which  the  writs  were  directed,  were  also  intended  to  be  pre- 
sent ;  and  that  either  from  those  elected  knights,  or  from  the 
general  assembly  of  "  comites,^  "  barones,**^  and  "  magnates,''^ 
together  with  the  elected  knights,  the    king   proposed  to 
demand  an  aid,  and  it  may  be  presumed  the  king  considered 
that  assembly  competent  to  grant  him  the  aid  which  he 
demanded :  but  such  writs  were  silent  as  to  any  election  of 
citizens  and  burgesses,  or  representatives  of  the  Cinque  Ports ; 
and  there  is  no  evidence  that  any  knights  were  elected,  or 
assembled. 

Before  and  in  the  forty-second  year  of  this  reign,  the  king^s  unpopoiarityof 
pecuniary  necessities  were  urgent,  and  were  increased  by  the  ^^^^^*^ 
nomination  of  his  son  Edmund  to  succeed  to  the  throne  of 
Sicily,  and  by  the  exorbitant  demands  of  the  pope.  The  dis' 
tresses  of  the  king,  and  the  refusal  of  his  people  to  supply  the 
fnnds  necessary  to  relieve  those  distresses,  had  led  him  to 
adopt  very  oppressive  measures ;  and  the  conduct  of  his  half- 

*  Petyfs  Bights,  &c.,  38.    Brady,  Introd.  Eng.  Hist  71. 

•  1  Bep.  Dig.  Peer.  96,  et  vido  Glaus.  88  Henry  III.  m.  7, 12,  dors,  et  uj 
dors.  m.  14, 13,  6*    2  Prynne  33. 
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brothers,  and  his  disposition  to  give  the  preference  to  foreigners 
more  subservient  to  his  caprices  than  his  own  subjects,  had 
made  him  generally  unpopular ;  and  these  circumstances  were 
introductory  of  increased  national  misfortunes. 

The  barons,  incited  by  the  Earl  of  Leicester,  assembled  in 
arms,  and  demanded  a  redress  of  grievances. 

The  king,  having  no  alternative,  issued  two  writs^;  the  first 
stated  that,  for  important  business  touching  himself  and  the 
kingdom,  he  had  required  "  proceres  et  fideles  regni  '*  to  meet 
him  at  London,  and  that  treating  with  them  upon  such 
business,  as  well  as  the  prosecution  of  the  business  of  Sicily, 
they  had  answered  that  the  state  of  the  kingdom  should  be 
ordered,  rectified,  and  confirmed. 

The  second  writ "  stated,  that  he  had  yielded  ^^  proceribus 
et  magnatibus  regni,^  and  taken  an  oath,  that  by  twelve 
persons,  described  by  the  words  "  fideles  de  concilib  noetro,''* 
already  elected,  and  by  other  twelve,  described  by  the  words, 
*'  fideles  nostros''  (without  the  words  "  de  concilio  nostro") 
'^  electos  ex  parte  procerum  ipsorum  qui  apud  Oxon  a  festo 
pentecostes  proximo  futuro  in  unum  mensem  convenient,^^  die 
state  of  the  kingdom  should  be  ordered,  rectified,  and  reformed, 
and  that  if  any  of  those  elected  of  the  king^s  part  should  be 
absent,  it  should  be  lawful  for  those  who  should  be  present  to 
substitute  others  in  the  place  of  those  absent,  and  in  like 
inanner  it  should  be  done,  ''  ex  parte  prsedictorum  procerum  et 
fidelium  nostrorum.^^  In  a  subsequent  part  of  this  instrument 
it  is  added,  '^  Promiserunt  et  etiam  comites  et  barones  memo- 
rati  quod  expletis  negociis  superius  tactis,  bona  fide  laborabunt 
ad  hoc,  quod  auxilimn  nobis  conmiune  praestetur  a  commoni- 
tate  regni  nostri  r' 

The  twelve  *'  fideles,^^  stated  in  this  instrument  to  have 
been  elected  by  the  king,  and  the  twelve  '*  fideles  '^  elected  by 
the  *'  proceres,"  were  persons  of  the  first  rank  in  the  kingdono.  - 
and  the  persons  who,  in  the  former  instrument,  are  caUed 
^^  proceres  et  fideles,'''*  appear  in  this  to  be  first  called  '^  proceres 
et  magnati  regni,"  and  then  ^^  comites  et  barones  memorati.'^'^ 

These  documents  establish  that  a  regular  constitution  of 
parliament,  consisting  of  lords  spiritual  and  temporal,  and  of 
knights,  citizens,  and  burgesses,  forming,  under  the  king, 

7  Rot.  Pat  42  Henry  III.  Fccdera,  N.  E.  torn.  i.  370. 
«  FcBdera,  N.  E.  torn.  i.  371.  Rot  Pat  42  Henry  III. 
*   Vide  etiam  2  Lingard,  235. 
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ledslative  body,  constituted  .&r  tile  purpoBo  of  consultation  Henry  III. 

""  lot  i?        1 OTO 

with  the  king  on  the  general  concerns  of  the  kingdom,  did  i_L 

not  then  exist  ^°. 

The  parliament  which  assembled  at  Oxford  in  42  Henry  ProvidonBof 
III.,  enacted,  that  the  reformation  and  ordinance  of  the 
state  of  the  kingdom  was  to  be  made  by  the  "  twenty-four,'^ 
— '^  secundum  quod  meUus  viderint  expediri  f '  the  king 
taking  an  oath  to  maintain  their  ordinances  ^\  and  such  was 
the  degradation  of  the  king,  that  he  could  not  nominate  his 
council;  the  twenty-four^'  named  by  the  king  and  the  barons, 
electing  four  persons  of  their  number  to  elect  his  council,  and 
the  king  authorized  such  persons  to  form  a  council  accordingly, 
and,  when  formed,  consisting  of  fifteen  members,  it  composed 
a  majority  of  those  who  espoused  the  cause  of  the  barons  *", — 
in  fact,  the  king  was  in  an  absolute  state  of  duress  ^*. 

The  documents  referring  to  the  persons  who  composed  the  component 
parliament  of  Oxford,  generally  describe  them  as  consisting  parliament  of 
of  "  prelates,''^  "  earls,"  and  "  barons ;''  and  in  the  transactions  ®^"^- 
which  followed  previous  to  the  ^^  Mise  of  Lewes,"  the  persons 
taking  upon  themselves  to  act  for  the  people  of  England,  to 
deal  for  that  people  with  the  king,  and  especially  to  submit 
to  the  judgment  of  the  King  of  France,  whether  the  Provisions 
of  Oxford  (an  act  of  the  legislature)  should  remain  in  full 
force,  or  should  be  qualified  or  repealed,  are  styled  '^  barons." 

Faction  must  at  first  be  popular,  and  popularity  cannot  be  Faction  aaBumos 

■       '■  ,  ■%         ,t  11  /*       *    ,  jii_i*       ^®  semblance  of 

acquired,  except  under  the  semblance  of  virtue  and  public  virtue  and pubuo 
spirit ;  consequently,  the  barons  required  the  king  to  confirm  ^"*- 
the  Great  Charter;  they  likewise  ordained  that  four  knights  Grieyanoeero- 
should   be  chosen   by  the  freeholders  of  every   county,  to  ^f^^^.{^» 
hear  all  complaints  of  misconduct  of  sheriffs  and  other  griev- 
ances, and  attend  the  ensuing  parliament,  in  order  to  give 
information  to  that  assembly  of  the  state  of  their  particular 
counties  ^^;  that  three  sessions  of  parliament  should  be  regu- 
larly held    every  year,  in  the  months  of  February,   June, 
and  October ;  that  a  new  sheriff  should  be  annually  elected 
by  the   votes  of    the  freeholders   in   each   county  ^* ;    that 

'*  Annals  of  Burton.    Brad.  Hist.  627.    Clans.  44  Henry  III.  m.  27  D. 

"  1  Rymer,  655.     Chron.  Dunst.  334.     Knyghton,  2445.    2  Hume,  184. 

*'  Hot.  Pat.  42  Hemy  III.  m.  6.    Brad.  Hist.  219,  220. 

*»  Foedera,  N.  E.  torn.  i.  377. 

*^  2  Hume,  183. 

"  FcBdera,  N.  E.  torn.  i.  375.    M,  Paris,  C57.     Ann.  Burt.  412. 

'•  Chron.  Dunst.  336. 


^THB  HOUSE  OF  PLANTAOENBT.  [Ch. 

HcKAT  III.    the  sheriffs,  treasurer,  chancellor,  justiciary,  should  annually 

27  .    g*^^  |j^  ^jl^^'p  accounts ;  that  the  sherifis  should  have  no  power 

of  fining  the  barons  who  did  not  attend  the  courts,  or  the 

circuits  of  the  justiciaries ;  that  no  heirs  should  be  committed 

to  the  wardship  of  foreigners,  and  no  castles  intrusted  to  their 

custody;    and  that  no  new  warrens  or  forests  should  be 

created,  nor  the  revenues  of  any  counties  or  hundreds  be  let 

to  farm*^ 

Tyranny  of  the       The  barons  having  thus  performed  some  good  deeds,  which, 

barona.  u  jjj^^  Abraham's  faith,  may  hold  the  place  of  righteousness,^ 

assumed  an  absolute  power  over  the  country ; — ^they  required 

the  appointment  of  the  great  officers  of  state,  the  possession  of 

the  royal  castles,  and  the  punishment  of  death  was  ordained 

against  those  who  should  oppose  directly  or  indirectly  what 

they  should  ordain. 

Subjects  sworn         AH  subjects  werc  obliged  to  take  an  oath,  under  the  penalty 

mmc^,  imown    ^^  being  declared  public  enemies,  that  they  would  obey  and 

or  unknown.       exccutc  all  their  regulations,  both  known,  and  unknown. 

Delegation  by  All  persous  iucluded  under  *^  tut  le  commun  de  la  terre,"" 

S^S^'""  were  to  be  represented  by  twelve  "prodes  hommes,''  who 

were  elected  at  the  parliament  of  Oxford  by  ^^  Les  Barona,'^ 
and  *'  le  commun^  were  abiclutely  bound  by  e^my  aci  that  the 
twelve  ^should  perform,  in  conjunction  ¥nith  the  council,  and 
which  wais  intended  as  a  provision  to  spare  ^^  le  oust  del  com* 


mun." 


The  twelve  thus  appointed  to  represent ''  le  commun'*^  seem 
also  to  have  been  appointed  permanently,  as  there  is  no  pro* 
vision  for,  and  no  trace  of  a  future  appointment ;  and  yet  ^^  le 
commun'^  were  to  be  bound  to  hold  as  established,  whatever 
the  twelve  should  do  in  every  parliament,  at  which  they 
should  attend  ^^. 

Distinction  bo-         A  Spirit  of  liberty  will  be  exclusively  directed  to  national 
iiterty*i^  u^    objects,  and  regardless  of  personal  interests;  on  the  contrary 

a  spirit  of  faction  will  be  wholly  concerned  about  the  latter, 
and  very  indifferent  about  the  former.  If  the  actions  of  "  Les 
Barons^'  be  analysed  by  this  principle,  it  will  be  perceived 
that  selfish  ambition  and  the  jarring  interests  of  faction  dic- 
tated their  actions,  although  artfully  veiled  under  the  assumed 
cloak  of  disinterested  patriotism, 

»7  2  Hume,  184.     2  Lingard,  326, 327. 

»»  AnnaL  Burt.  407, 411, 413,  414,  415, 416.   2  Brady,  App.  No.  190,  191, 
192,  193,  194.     Fcedera,  N.  E.  torn.  i.  377,  378. 
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It  is  likewise  an  undeniable  axiom  established  by  history,  Hevry  III. 
that  those  public  men  who  have  sought  to  acquire  the  basest   }^}^}^.\ 
objects,  are  those  who  have  inflamed  the  bad  passions  of  the  "uwi^eidow 
people,  under  the  *^  war-whoop  of  liberty,''^  as  exemplified  in 
the  modem  histories  of  Cromwell,  Robespierre,  and  Napoleon; 
in  fact,  the  practical  principles  of  repubUcan  leaders  have 
always  been  intolerance,  and,  while  asking  equality,  have 
aimed  at  selfish  dominion. 

After  the  separation  of  the   parliament  of  Oxford,  the  buoim  amime 
twenty-four  named  in  that  parliament  to  propose  reforms  in  i^^^uve  Amc- 
the  government,  and  the  council  of  fifteen  (appointed  in  effect  ^'^^ 
by  the  twenty-four),  to  whom  all  the  powers  of  the  crown 
were  in  substance  delegated,  and  the  twelve  appointed  to 
represent  ''  le  commun^^  in  parliament,  assumed  to  themselves 
the  whole  power,  both  of  the  crown  and  of  the  legislative 
assembly  in  parliament. 

The  king  suffering  under  such  unconstitutional  restraints,  The  lOng  appeals 
made  in  the  forty-fifth  year  of  his  reign,  ^  general  appeal  to        ^^  ^^' 
the  nation^';  and  shortly  after  seems  to  have  issued  letters 
patent,  granting  a  general  pardon  to  those  who  had  co-ope- 
rated in  such  restraint'*. 

It  appears,  from  writs  issued  at  this  period  by  the  king,  summons  of 
that  the  Earl  of  Leicester  and  his  adherents  had  taken  upon  fromoachcoonty. 
themselves  to  summon  an  assembly  to  be  holden  ^^be/ors 
ikem$dTe8^  and  also,  for  the  purpose  of  conciliating  the  county 
freeholders,  to  summon  three  knights  from  each  county  sbuth 
of  Trent  to  treat  with  them,  and  not  with  the  king ;  but  there 
seems  to  have  been  no  attempt  to  have  convened  representa- 
tives of  cities  and  boroughs'^  However,  there  is  no  authentic 
evidence  to  prove  the  assembly  of  the  three  knights  from 
each  county,  or  of  the  writs  by  which  they  were  required  to 
assemble. 

The  king,  in  the  forty-sixth  year  of  his  reign",  issued  a  pro-  The   king  dis- 
chunation,  declaring  his  resolution  no  longer  to  submit  to  the  ^^^f^'oxfoldl 
Provisions  of  Oxford,  and  recited  the  absolution   from  his 
engagements,  which   had    been   granted   to  him   by   Popes 
Alexander  and  Urban";    and   afterwards  the  king  and  his 

^*  Foedera,  N.  R  torn.  i.  408,  409.    Wikes,  64.      West  378.    Qaus.  45 
Heniy  III.  m.  19,  dors.    Cit  Carte,  127.    2  lingard,  331.    M.  Paris*  688. 
*»  Feeders,  N.  R  torn.  i.  41 1. 

'*  Clana  45  Hem7  III.  m.  6,  dors.    Brady,  Hist  App.  231. 
"  Claiis.  48  Henry  III.  m.  11,  dors.    Foedera,  N.  £.  torn.  L  419. 
**  R>iner,  722,  723,  742,  748.    Wikes,  55. 
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Hekry  III.     opponents  agreed  to  submit  their  differences  to  the  award  of 

1   Lewis,  king  .of  France'*. 

Award  of  Lewia.  The  "  award  of  Lewis^**  does  not  allude  to  any  assembly  op 
class  of  persons  engaged  in  a  contest  with  the  king,  besides 
"  barons,^^  except  the  words  ^^  alii  quicumque  prsesenti  com- 
promisso  consenserunt,^  used  in  one  clause'^. 

If  the  Provisions  of  Oxford  had  been  made  by  a  legislative 
assembly,  to  which  other  than  ''  barons ^^  had  been  parties, 
the  submission  to  the  award  of  the  King  of  France  would 
have  been  made  by  the  same  authority;  but  neither  in  the 
submission,  nor  in  the  subsequent  offers  of  treaty  and  compro- 
mise, is  there  any  allusion  to  the  representatives  of  counties, 
cities,  and  boroughs,  nor  of  an  appeal  to  a  legislative 
assembly**. 

Miseof  Lewes.  The  first  appeal,  by  parties  contending  in  arms,  to  a  ^^  legis- 
lative assembly,^^  was  at  the  '^  Mise  of  Lewes,^  and  a  parlia- 
ment, in  48  Henry  III.,  assembled  accordingly*^  at  which 

Summons  of  four  persous  summoued  by  special  writs,  and  also /bur  knights  as 

Sn  ooImS<^  representatives  for  each  of  certain  counties,  were  required  to 
attend,  not  by  writs  to  the  sheriffs,  but  by  writs  to  the  "  keep- 
ers of  the  peace"' ■•  of  those  counties;  but  the  parliamentary 
proceedings  of  that  period  do  not  notice  the  presence  of  such 
knights,  nor  of  any  representatives  of  cities  or  boroughs,  but 
are  described  as  consisting  of  ^^  prelates,  earls,  and  barons.'*'* 

At  this  parliament '**  certain  regulations  were  enacted  for 
the  better  government  of  the  kingdom,  but  in  effect  retaining 
the  power  of  the  king  in  the  possession  of  those,  who  were 
adverse  to  his  person  and  authority'®. 

Paruamentof  49       Under  thesc  circumstauccs  was  the  parliament  of  49  Henry 

Heniym.  Hcury  III.  convoked'*,  at  which  were  peers,  ecclesiastics,  two 

knights  from  each  county,  and  two  deputies  from  each  of  cer- 
. ._     tain  cities  and  boroughs,  such  deputies  ne\!er  having  previously 
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Foedera,  N.  R  torn.  i.  432.  M.  Paris,  668.  Wykes,  68.  1  Rymer, 
776,  778»  784.  W.  Heming.  680.  Annal.  Wigorn.  496.  2  Lingard,  838. 
1  Cbron.  Dtmst  363.    2  Hume,  200. 

"  1  Rymer,  776,  777.  Chron.  T.  Wykes,  68.  Knyghton,  246.  2 
nume,  201. 

*«  Foedera,  N.  E.  torn.  i.  435,  436, 437. 

'^  Ibid.  441,  442,  443.  Rot.  Pat.  48  Henry  III.  West  388.  Dunst. 
372.     Wikee,  63. 

»®  Foedera,  N.  E.  torn.  i.  442. 

*"  Rot.  Pat.  48  Henry  III.     Foedera,  N.  E.  torn.  i.  443. 

■"  Foedera,  N.  E.  torn.  i.  444.    Brady,  App.  No.  213.    2  Hume,  20a 

'^  Clans,  in  dors.  m.  12;  11  dors,  in  seed;  11  dors. ;  in  dors.  11;  10,  9^  6 

(loi'S. 
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been  summoned;  and  the  writs  were  addressed,  not  to  the  HekrtIII. 
sherifis,  but  to  the  boroughs.  J216--1272^ 

The  convention  of  this  parliament  was  a  mere  "  political  Number  of  iny 
trick;'*''  because  the  number  of  lay  lords  summoned  was  only  omu^  ^° 
twenty-three,  the  number  of  ecclesiastics,  who  were  partisans 
of  Leicester",  was  one  hundred  and  twenty-two,  including 
five  deans,  and  many  abbots  and  priors,  whose  successors  were 
not  afterwards  summoned  to  parliament;  but  none  of  the 
earls  or  barons  of  the  king^s  party  appear  to  have  been  sum- 
moned, notwithstanding  the  avowed  object,  was  the  reformation 
of  constitutional  abuse"'. 

If  the  counties  were  in  the  custody  of  the  '^  keepers  of  the  Knights,  ciu- 
peace,^  the  influence  of  Leicester  must  have  prevailed  in  the  J^l^"* 
election  of  knights  of  the  shires,  even  if  made  under  the  pre- 
sidency of  the  sheriff  in  the  county  courts,  and  such  cities 
and  boroughs  as  were  disposed  towards  the  king,  may  not 
have  been  called  upon  to  send  representatives ;  the  two  cities 
of  York  and  Lincoln,  with  the  cinque  ports,  being  only  named 
in  the  record;  but  other  cities  might  have  been  included 
under  the  words  "et  cseteris  burgis  Anglise'S''*  and  the  entry 
on  the  roll  is  evidently  inaccurate. 

In  the  writs  to  the  cinque  ports,  they  were  required  to  send  writatothe 
four  persons  from  each  port  to  treat  with  the  "  king,  prelates,  ^*i"®  ^^"^ 
and  magnates,^^  on  the  subjects  mentioned  in  the  writs,  the 
representatives  of  shires,   cities,    and  boroughs    not   being 
noticed. 

The  degradation  of  the  crown,  combined  with  the  conduct  Thekingawmnea 
of  Leicester,  had  raised  a  powerful  party  for  Henry",  and 
lAer  the  battle  of  Evesham '%  the  king  was  enabled  to  assume 
an  arbitrary  power*'. 

Whilst  the  king  was  at  Winchester,  an  assembly  which 

^  Chron.  Dnnst.  363.    Chron.  Waverley,  220.    2  Lingard,  348. 

**  Foddera^  N.  E.  torn.  L  449,  450. 

**  The  corporation  of  London  have  a  book  called  '^De  Antiquis  Leg^- 
baSy"  which  contains  notices  in  the  form  of  annals  of  transactions  in  early 
times.  In  this  book  the  meeting  of  parliament  49  Henry  III.  is  thus 
described:  ''Hoc  anno,  in  octabis  Sancti  Hilarii,  venerunt  London  per 
snmiiionitionem  Domini  Ileg:is,  omnes  Episcopi,  Abbates,  Priores,  Comites, 
BftTones,  totius  Begni,  et  de  quinque  portubus,  de  qualibet  civitate  de  Burgo 
IV.  homines,  ut  essent  ad  Parlianientum.** 

»*  VTikes,  66.  West.  394.  Knyghton,  246.  Ann.  WaverL  216.  M. 
Paris,  G71. 

M  ^WaverL  219,  220.  Dunst.  384.  West.  395.  Uishanger,  cent.  Paris, 
855.     Mailros,  231,  232. 

w  Foedera,  N.  E.  torn.  i.  458. 
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acted  legislatively  was  convened,  but  from  the  distracted  state 
of  the  country,  it  is  highly  improbable  that  this  assembly 
would  have  been  summoned  according  to  the  precedent  of 
49  Henry  III.,  or  that  it  would  have  consisted,  of  any  other  per- 
sons, except  those  who  were  adherents  to  the  king, — ^its  chief 
object  being  to  punish  those  who  had  opposed  the  crown". 

It  is  stated,  that  during  the  siege  of  the  castle  of  Kenil- 
worth,  the  king  held  a  parliament  at  Kenilworth,  where  tho 
award  called  **  Dictum  de  Kenilworth  ^^  was  made,  and  which 
materially  contributed  to  restore  peace  to  the  kingdom,  and 
by  which  the  Provisions  of  Oxford  were  annulled  •*. 

According  to  the  "  Annals  of  Waverley*",^  the  assembly  at 
Kenilworth,  and  the  subsequent  assembly  at  Northampton, 
were  alone  composed  of  prelates,  earls,  and  barons;  and  it  is 
improbable,  under  the  then  existing  circumstances,  a  more 
popular  assembly  could  have  been  convened. 

The  "  Statute  of  Marleberge,^'  and  which  forcibly  describes 
the  disturbed  state  of  the  country,  appears  to  have  been  made 
in  62  Henry  III.,  shortly  after  the  surrender  of  London,  and 
the  Isle  of  Ely. 

Its  provisions  have  been  always  received  as  a  part  of  the  law 
of  the  land,  and  are  the  foundation  of  many  parts  of  the 
existing  law,  though  now  appearing  only  in  a  copy  entered  in 
the  Red  Book  of  the  Exchequer,  and  in  copies  preserved  in 
the  Cottonian  and  other  collections  of  MSS. 

The  title  given  to  these  provisions  imports  they  were  made 
in  the  presence  of  the  king,  Prince  Edward,  and  the  pope''B 
legate,  "convocatis  discretioribus  regni  tam  ex  majoribus 
quam  minoribus."'  The  continuation  of  the  history  attributed 
to  Matthew  Paris,  mentions  the  assembly  of  a  parliament  at 
Marlborough,  "  in  quo  de  assensu  comitum  et  baronum  edita 
sunt  statuta  quae  de  Marleberge  vocantur.*"  According  to 
this  historian,  only  earls  and  barons  formed  the  assembly,  or 
the  lay  part  of  it :  but  the  writs  in  the  register  founded  on 
the  Statute  of  Marlberge,  import  that  the  statute  was  made 
"  de  communi  consilio  regni**.'' 

In  fact,  all  existing  records  and  early  historians  concur, 
that,  after  49  Henry  III.,   assemblies  during  this  reign  were 


••  Fcedera,  N.  R  torn.  i.  462. 

»•  West.  398.    Wikes,  223.    Dunst  391,  392.     2  lingard,  866. 

*•  An.  1266.  *>  neg,  174  B,  Ac. 
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convened,  at  which  "prelates,'^   "earls/'  and  " barons/'  or  HeniyIII. 

persons  styled  "magnates'"  or  "proceres,"  were  present,  and  "^ 

by  whom  all  legislative  measures  were  enacted. 

The  proceedings  of  49  Henry  III.  occurred  during  a  civil  state  of  the  ootm- 
war,  when  all  who  had  taken -part  \vith  the  king  in  that  ^'^^^'^^y^^- 
war  appear  to  have  been  proscribed;  as  the  charter  con^ 
taining  the  pardon  of  the  Earl  of  Leicester,  and  those  adhering 
to  him,  makes  no  provision  for  the  king's  adherents,  but  leaves 
them  unprotected  from  the  persecution  of  their  adversaries ;  and 
all  the  king's  party  who  were  of  the  rank  of  earl  or  baron,  were 
excluded  from  the  legislative  assembly,  some  of  them  banished, 
and  others  required  to  attend  in  parliament  as  criminals. 

The  kingdom  was  in  the  utmost  distress  and  misery,  suf- 
fering under  the  ravages  of  war ;  the  misfortune  of  intem^ 
perate  seasons;  and  the  interdiction  of  commerce,  by  the 
means  employed  by  the  discontented  barons,  to  keep  foreigners 
oat  of  the  kingdom. 

The  king  and  his  adherents  acted  with  as  much  violence  in  violence  of  the 
the  persecution  of  the  adherents  of  Leicester,  as  Leicester  heraite^ 
had  exercised  towards  the  king's  adherents ;  in  both  instances 
the  rage  of  party  seems  to  have  induced  each  side  in  its  turn 
to  look  more  to  its  own  preponderancy,  than  to  principles  of 
constitutional  law  and  justice. 

Under  such  circumstances,  a  measure  so  introduced,  would 
be  abandoned  rather  than  persevered  in,  when  those  who  had 
introduced  it,  had  no  longer  power  to  act. 

4.  Administration  of  Justice, 

It  appears  from  "  Bracton,"  that  the  laws  of  England  were  improTementsin 
principally,  at  this  period,  "  leges  non  scriptce,"  the  foundation  ^^^o"™*«* 
of  what  has  since  been  called  the  "  Common  Law,"  as  distin- 
guished from  the  "  Statute  Law." 

Considerable  improvements  had  taken  place  in  the  laws, 
which  18  evident  from  a  comparison  of  the  treatise  of  "  Glan- 
villc,'^  who  wrote  in  the  reign  of  Henry  IL;  and  "  Bracton," 
who  wrote  in  this  reign : — ^and  from  the  judicial  records,  it 
appears  the  pleadings  were  more  perfect  than  heretofore'. 

Several  circumstances  concurred  to  promote  improvements 
in  the  common  law;  particularly  the  settlement  of  the  Court 

>  Hale'B  Hist.  Com.  Law,  c  7,  p.  166. 
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Hekey  III.    of  Common  Pleas  at  Westminster :  the  retreat  of  the  clergy, 
1216—1272.    ^^j^^  were  averse  from  the  common  law,  both  from  the  bench 
and  from    the  bar,  in  obedience  to  the   canons  made   a.d. 
1217;  the  establishment  of  the  Inns  of  Court,  for  the  edu- 
cation of  common  law  lawyere;   the  decline  of  trials  by  ordeal 
and  single  combat;  and  the  statute  subjecting  pleaders  to  a 
fine  for  absurd  and  foolish  pleading*, 
jurispradenoe  of       The  administration  of  justice  between  man  and  man,  so  far 
tected  ib^^^il^  as  it  was  not  interrupted  by  occasional  violence,  proceeded 
interesta.  in  the  Ordinary  forms;  and  the  jurisprudence  of  the  country 

protected  individual  interests  more  effectually,  than  did  the 
institutions  for  the  same  purpose  in  most  of  the  countries  of 
Europe, — ^and  the  great  division  of  society,  continued,  as  during 
the  Saxon  and  Norman  eras,  between  '^  freemen ^^  and  *•'  slaves."^ 
Qutttkmof  Buh       It  was  in  this  reign  that  the  question  of  the  bastardy  of 
councQ     M      children  bom  before  the  marriage  of  their  parents  was  decided, 
ton,  A.D.  1835       By  the  custom  of  England,  they  were  deprived  of  all  title  to 
the  inheritance ;  and,  by  the  civil  and  canon  laws,  they  were 
equally  legitimate  with  the  children  born  in  matrimony;  and 
thence,  as  the  cognizance  of  bastardy  belonged  to  the  spiritual 
courts,  which  followed  the  latter,  and  the  right  of  inheritance 
was  determined  by  the  secular  courts,  which  followed  the 
former  opinion,  the  two  judicatures  were  brought  into  col- 
lision :  and  the  bishops  requested  that  the  king'^s  writs  should 
.^  •  no  longer  direct  them  to  inquire  especially,  whether  the  indi- 

vidual in  question,  was  born  before  or  after  marriage,  but 
generally  whether  he  were  legitimate  or  not. 
spiritujii  courts         They  objected  to  the  practice  of  other  courts ;  jftrst^  that  it 
ticeoftheMm^^  was  Contrary  to  the  Roman  and  canon  law;  secondly^  that  it 

was  unjust,  because  it  deprived  of  the  right  of  inheritance  the 
issue  of  clandestine  marriages,  though  such  marriages  were 
not  annulled  by  any  law;  and  thirdly^  that  it  was  inconsistent 
with  itself;  because,  while  it  bastardized  the  child  bom,  it 
legitimated  the  child  that  was  only  conceived,  before  marriage, 
though,  in  both  cases,  the  moral  guilt  of  the  parents  was 
exactly  the  same.  But  the  barons  replied,  "  Quod  nolunt  leges 
Anglie  mutare,  que  usitate  sunt  et  approbate*.''' 

But  if  individuals  were  better  secured  from  the  violence 
and  injustice  of  their  fellow-subjects,  they  were  proportionably 

'  Vide  Statutes,  passim.    Barrington's  Obe.  on  Stat.  62.     Spelman  and 
Wilkins,  Concil.  1217.     1  RjTner,  228.     8  Henry,  99. 
■  Stat.  20  Henry  III,  c.  9.    2  Hume,  222,  223.     2  Lingard,  377,  378. 
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more  obnoxious  to  the  passions  and  resentments  of  the  govern-  Henry  III 

•  1216     1272 

ment.    Instead  of  the  county,  hundred,  and  baronial  courts,   1 

over  which  the  crown  had  little  influence,  the  justice  of  the 
kingdom  was  almost  exclusively  exercised  by  the  judges  of 
the  Curia  Regis  and  the  Exchequer,  and  by  the  justices  itinemnt 
itinerant  in  their  circuits, — ^the  latter  of  whom  were  sent  ^"^<** 
through  the  kingdom,  not  to  punish  offenders,  but  to  com- 
pound with  them  for  their  transactions;  not  to  execute 
justice,  but  to  collect  fines  ^. 

By  these  judges,  who  were  more  or  less  dependant  upon  the 
crown,  and  disposed,  in  general,  to  enforce  and  exact  to  the 
ntmost  all  its  rights  and  dues,  the  numerous  penalties  of  the 
Saxon  code  were  levied  with  a  rigour  and  strictness  unknown 
in  Saxon  times. 

Transgressions  against  the  forest  laws  were  visited  with  open  traffic  of 
unrelenting  severity;  fines,  redemptions,  and  compositions,  *^"****»- 
extorted  on  the  most  unjust  and  frivolous  pretences*;  abuses 
of  purveyance  protected';  prerogatives  vested  in  the  crown 
for  the  public  benefit,  were  perverted  into  endues  of  finance^; 
the  injustice  of  those  in  authority  connived  at,  till  the  culprits 
were  rich  enough  to  pay  for  their  transgressions;  the  free 
gifts  and  writs  of  cities  and  boroughs  converted  into  arbitrary 
tallages ;  and  the  military  tenants  themselves  harassed  and 
impoverished  by  the  extension  and  perversion  of  the  feudal 
incidents,  to  which  their  tenures  made  them  liable.  The 
poverty  of  the  crown  became  an  incentive  to  its  rapacity,  and 
the  judges  were  the  instruments  of  its  exactions.  In  the 
Curia  Regis,  there  was  an  open  trafific  of  injustice ;  and  the 
iters  of  the  justices  itinerant  are  only  known  to  us  at  the 
present  day,  by  the  money  they  levied,  and  the  fines  they 
brought  into  the  Exchequer ''. 

*  M.  Paris,  533, 652,  661, 786,  864. 

*  Ilnd.  651,  652,  661,  758,  852,  863,  902. 

*  Ibid.  744.  7  Ibid.  409, 820, 827,  936. 
"  35  Edin.  Rev.,  Art  1. 22, 23,  paasbn. 
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Section  V. 

EDWARD  I.,  November  16,  a.  d.  1272,--Jnly  7,  a.  ».  1807- 

1.  Improvements  in  the  Law.  2.  Legiclative  Aflsemblies. 

1.  Improvements  in  the  Law. 

An  extensive  alteration  in  the  condition  of  the  people,  or  in 
circumstances,  must  at  any  time  induce  some  changes  of 
institutions,  and  render  absolutely  necessary  a  sensible  modifi- 
cation of  the  laws. 

Laws  must  be  accommodated,  or  laws  will  accommodate 
themselves  to  the  growing  necessities  of  mankind,  and  the 
varying  state  and  condition  of  human  society. 

The  improvements  in  our  law,  were,  during  this  reign,  of 
the  most  extensive  and  salutary  character,  for  which  the  people 
were  chiefly  indebted  to  the  pecuniary  necessities  of  the  king, 
since  they  were  always  granted  at  the  request  of  parliament : 
but  purchased  with  the  vote  of  a  valuable  aid^ 

Mr.  Justice  Blackstone  thus  sums  up  the  juridical  provisions 
of  this  period.  "  Upon  the  whole  we  may  observe,  that  the 
very  scheme  and  model  of  the  administration  of  common 
justice  between  party  and  party,  was  entirely  settled  by  Edward 
I. :  and  has  continued  nearly  the  same  in  all  succeeding  ages, 
to  this  day,  abating  some  few  alterations,  which  the  humour 
or  necessity  of  subsequent  times  hath  occasioned. 

*'  The  forms  of  writs,  by  which  actions  are  commenced,  were 
perfected  in  his  reign,  and  established  as  models  for  posterity. 
The  pleadings,  consequent  upon  the  Mnrits,  were  then  short, 
nervous,  and  perspicuous ;  not  intricate,  verbose,  and  formal. 

"  The  legal  treatises,  written  in  his  time,  as  Britton,  Fleta, 
Hengham,  and  the  rest,  are,  for  the  most  part,  law  at 
this  day ;  or  at  least  were  so,  till  the  alteration  of  tenures 
took  place.  And,  to  conclude,  it  is  from  this  period,  from 
the  exact  obsermtian  of  Magna  Charta,  rather  than  from 
its  makhiff  and  renewal,  in  the  days  of  his  grandfather  and 
father,  that  the  liberty  of  Englishmen  began  again  to  rear  its 
head :  though  the  weight  of  the  military  tenures  hung  heavy 
upon  it  for  many  ages  after*.**' 

^  2  Lingard,  473.  ^         ,  •     , 

*  4  Black.  Com.U27.     Hale's  Hist.  Com.  Law,  162;    Inst.  156.     Sed 

vide  etiam,  Dunst.  884,  573—677.    "Wikes,  107,  118, 119, 122.    Eyley,  280. 

2  Bymer,  664,  960, 1004.    Walsing.  48.    2  Lingard,  473,  et  seq.    2  Hume, 

235—239,  245,  319— 32J.    8  Henry,  113—121. 
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From  this  time  to  that  of  Henry  VII.,  the  civil  wars  and    S^J^f™* 

disputed  titles  to  the  crown  gave  little  leisure  for  further  judi - 

cial  improvement ;  ''•  nam  silent  leges  inter  arma.^^  And  yet 
is  it  to  these  very  disputes  that  we  owe  the  happy  loss  of  all 
the  dominions  of  the  crovm  on  the  continent  of  France ;  which 
turned  the  minds  of  our  subsequent  princes  entirely  to  domestic 
concerns. 

Similar  causes  may  have  originated  the  method  of  barring  Fiction  of  com- 
entails  by  the  fiction  of  common  recoveries;*  invented  originally  "»«n"<»^«^«^ 
by  the  clergy,  to  evade  the  statutes  of  mortmain,  but  intro- 
duced under  Edward  IV.,  for  the  purpose  of  unfettering 
estates,  and  making  them  more  liable  to  forfeiture ;  while,  on 
the  other  hand,  the  owners  endeavoured  to  protect  them  by 
the  universal  establishment  of  uses,  another  of  the  clerical 
inventions'. 

No  Statute  B4)ll  prior  to  the  reign  of  Edward  I.  has  been  No  statate  roiia 
preserved,  if  any  such  was  ever  made;   and  although  the  SfEd^V*^ 
Statute  Rolls  of  Edward  are  not  perfect,  yet  many  of  them 
remain,  and  are  undoubted  evidence  of  the  laws  enacted,  and, 
in  some  instances,  may  be  deemed  evidence  of  the  authority 
by  which  they  were  enacted. 

2.  LegUlatite  Assembltee. 

In  this  reign,  the  constitution  of  the  legislative  assemblies  of  Le^idatiTe  imu- 
England  essentially  acquired  their  present  form ;  but  such  for-  Seh^i^'t^ 
mation  was  the  result  of  circumstances,  rather  than  of  any  legieh  'o™»- 
lative  act,  or  of  any  clear  and  settled  principles  of  government. 

During  the  reigns  from  the  Conquest,  preceding  that  of 
Edward  I.,  the  only  record  of  writs  of  simimons  to  parlia-  write  of  emn- 
ment  of  individuals,  and  for  the  election  of  knights,  citizens,  ^^   **" 
and  burgesses,  as  representatives  of  the  conmions  in  parlia- 
ment, together  with  die  representatives  of  the  Cinque  Ports,  is 
the  imperfect  record  of  49  Henry  III. 

The  dignitaries  of  the  Roman  Catholic  Church,  under  the  usurpatioiis  of 
cloak  of  sanctity,  had  ever  bent  their  undivided  attention  to  the  S^£!Sw<S^ 
acquisition  of  riches,  and  political  power,  and  had  been  re- 
strained by  no  sense  of  justice  or  honour  in  the  pursuit  of  such 
objects :  but  a  disposition  had  been  engendered  to  resist  these 
usurpations,  in  the  reign  of  John,  was  nourished  in  the  reign 
of  his  son,  manifested  itself  more  fully  in  this  reign;   and 

^  4  Black.  Com.  428. 
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Edward,  for  his  own  protection,  endeavoured,  with  the  assist- 
ance of  the  free  and  independent  spirit  of  his  people,  partially 
to  throw  off  the  manacles  of  the  papal  power,  and  his  want 
of  the  assistance  of  his  people,  together  with  his  necessities  for 
money,  led  to  an  ameUoration  of  the  political  constitution  of  the 
government,  both  in  its  form  and  administration. 

It  had  been  the  salutary  policy  of  John,  and  Henry  III.,  to 
encourage  and  protect  the  lower  and  more  industrious  orders  of 
the  state ;  whom  they  found  well  disposed  to  obey  the  laws 
and  civil  magistrate,  and  whose  ingenuity  and  labour  furnished 
such  commodities  as  were  requisite,  for  the  ornament  of  peace 
and  support  of  war. 

Numerous  boroughs  were  erected  by  royal  patent, — ^liberty 
of  trade  was  conferred  upon  them, — ^the  inhabitants  were 
allowed  to  farm,  at  a  fixed  rent,  their  own  tolls  and  customs': 
they  were  permitted  to  elect  their  own .  magistrates ;  justice 
was  administered  to  them,  by  their  magistrates,  without 
obliging  them  to  attend  the  sheriff  ^s  toum ;  and  a  shadow  of 
independence,  by  means  of  these  equitable  privileges,  was 
gradually  acquired  by  the  people*. 

The  king,  however,  retained  the  power  of  levying  tallages, 
or  taxes,  upon  them  at  pleasure',  and  though  their  poverty, 
and  the  customs  of  the  age,  had,  for  some  period  after  the  Con- 
quest, made  these  demands  neither  frequent  nor  exorbitant, 
such  unlimited  authority  in  the  crown,  was  a  sensible  check 
upon  commerce,  and  was  utterly  incompatible  with  the  prin- 
ciples of  a  free  government : — ^particularly  as  the  cities  and 
boroughs  had  so  increased  in  wealth,  as  to  have  been  enabled, 
on  several  occasions,  to  replenish  the  exhausted  treasury  of  the 
crown, — ^wheu  the  earls  and  barons  had  refused  assistance, — 
and  the  king  also  found  he  had  not,  at  this  period,  sufficient 
power  to  enforce  his  numerous  edicts  for  supply,  and  that  it 
was  necessary,  before  he  imposed  taxes,  to  smooth  the  way  for 
his  demand,  and  to  obtain  the  previous  consent  of  the  boroughs, 
by  solicitations,  remonstrances,  and  authority^. 

Although  the  Provisions  of  Oxford  had  been  annulled  by 
the  Edict  of  Kenilworth,  the  memory  of  them  remained,  and, 
probably,  had  a  tendency  to  raise,  in  the  minds  of  all  classes, 
opinions  of  their  rights,  and  of  the  necessity  of  control  on  the 


»  Mad.  Fir.  Bur.  21. 

*  Brady  on  Boroughs,  App.  No.  1,  2,  3.    2  Hume,  273. 

»  Mad.  Hist.  Exch.  618.  *  2  Hume,  274. 
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royal  power,  to  prevent  those  excesses  which  had  provoked  the    Edward  I. 
past  disturbances.  1272^1307. 

Under  such  circumstances,  it  became  imperative  that  a 
more  stable  government  should  be  provided,  than  that  which 
had  prevailed  during  a  great  part  of  the  reign  of  Henry  III., 
and  the  best  illustration  of  its  rise  and  progress  will  be,  by 
reference  to  the  principal  statutes  and  writs,  in  their  chro- 
nological succession. 

When,  by  the  death  of  his  father,  Edward  succeeded  to  the 
throne,  he  was  absent  in  the  Holy  Land,  and  writs  were  issued 
to  the  several  sheriffs,  commanding  the  king''s  peace  to  be 
proclaimed. 

One  of  the  first  aicts  of  the  government  during  the  absence  Levy  of  a  tallage, 
of  Edward,  was,  in  the  king^s  name,  to  impose  a  tallage  on 
the  town  of  Bristol,  part  of  the  king^s  demesne,  and  to  inhibit 
the  exportation  of  wool,  generally,  to  any  parts  beyond  sea,  to  Exportation  of 
Scotland,  Ireland,  Wales,  or  elsewhere  out  of  the  kingdom,  '^iP"^^*"*^^- 
until  the  king  should  order  to  the  contrary,  under  pain  of 
forfeiture  of  goods  and  chattels,  and  also  ^'  sub  periculo  vitse  et 
membrorum*.'' 

Th^e  writs  are  important  towards  establishing  the  nature  Power  of 
of  the  royal  prerogative ;  and  if  the  power  of  the  crown  to  ^*«******®°- 
tallage  and  legislate  had  not  been  recognised,  it  is  not  probable 
It  would  have  been  assumed,  and  unobjected  to,  during  the 
kiDg''s  absence,  when  it  was  the  interest  of  the  royal  party  to 
conciliate  all  classes. 

Edward  arrived  in  England  in  the  second,  and  held  a  par- 
liament in  the  third,  year  of  his  reign*;  but  the  nature  of  the 
constitution  and  proceedings  of  this  parliament,  can  be  best 
derived  from  the  statutes  made  by  it,  and  from  the  writ  for 
ierying  a  fifteenth  granted  to  the  king. 

The  title  to  the  statutes  "  Of  Westminster  the  First,^  is,  statute  «•  of 
*'  Ces  sont  les  establisementz  le  Rey,"  and  are  stated  to  have  ^^!^^  "** 
been  made  "  par  son  conseil,''  and  by  the  assent  of  the 
prelates,  earls,  barons,  ^^  et  la  comunaute  de  la  tere  ileokes 
iK)nions  i^  which  expressions  show  that  the  king^s  council,  who, 
with  the  king,  are  stated  as  having  made  the  statutes,  were, 
as  a  body,  distinct  from  the  prelates,  earls,  barons,  and  "  co- 
munaute^ who  assented  to  the  statutes,  though  many  of  the 
members  of  that  "  council,''  may  also  have  fallen  under  the 
description  applied  to  the  persons  so  assenting  ^ 

*  FcedeiB,  N.  K  torn.  I  510.        •  Ibid.  L  614.         ^  i^id.  L  636,  636,  668. 
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EowaudI.        In  the  writ  directed  to  the  commissioners  for  levying  the 

1272—1^07  .  . 

il  fifteenth,  the  grant  is  thus  stated :  "  Cum  prselati,  comites, 

theflftonS^^  barones  et  alij  de  regno  nostro,  quintam-decimam  de  omnibus 
bonis  mobilibus  ad  relevationem  status  nostri  nobis  concessc- 
runt  gratiose:^ — ^thus  importing  that  besides  the  prelates,  &c., 
"  alij  de  regno''  concurred  in  the  grant,  which  may  possibly 
have  meant  the  tenants  in  chief,  not  included  in  the  description 
of  "  majores  barones,""  in  the  Charter  of  John,  but  could  not  be 
interpreted,  that  all  others  of  the  kingdom  had  been  present®. 
The  statutes  or  ordinances  attributed  to  4  Edward  I.  are 
first  what  is  intituled  "  Officium  Coronatoris,"  which  seems 
to  be  principally  a  statement  of  the  duties  of  the  office 
of  coroner,  and  of  what  should  be  done  in  case  of  wreck, 
bearing  rather  the  resemblance  of  an  authoritative  ejcposition 
of  law,  than  the  entictment  of  a  statute. 

There  is  no  evidence  from  what  authority  emanated  the 
other  two  statutes  of  the  same  year,  but  they  bear  the  style  of 
the  acts  of  the  king  in  his  ordinary  council. 

The  first,  called  the  statute  "  De  Bigamis,''  begins  with 
stating,  that  in  the  presence  of  the  bishops  of  Bochester,  and 
Bath  and  Wells,  &c.,  the  constitutions  underwritten  and 
recorded,  were  recited,  and  afterwards,  before  the  king  and  his 
council,  heard  and  published ;  and  all  of  the  council,  as  well 
justices  as  others,  agreed  that  they  should  be  put  in  writing, 
for  a  perpetual  memory,  and  steadfastly  observed :  and  the  con- 
clusion seems  to  have  been  ^'  pnedictce  oonstitutiones  editao 
fuerunt  in  parliamento,"  which  imports  an  enactment  by  a 
legislative  power ;  but  it  is  doubtful  whether  the  articles  in 
many  parts  are  not  rather  declarations  of  what  the  law  was, 
than  enactments  of  new  law. 

The  other  statute  concerning  justices  being  assigned,  begins 
"  Accorde  est  p  nre  seigneur  le  roy,  et  par  sown  counsel!  qe 
justices  ailent  pur  i  terre  a  enquerer  e  vier,"  &c.  In  other 
parts,  the  words  are,  the  "  king  wills,"  without  mention  even 
of  the  council ;  and  in  one  place,  ^'  the  king  wills  and  enjoins 
the  justices,"  &o.,  so  that  trespassers  may  not  remain  un- 
punished until  the  parliament. 

This  ordinance  is,  in  many  parts,  apparently  a  legislative 
act;  and  though  it  refers  to  proceedings  in  parliament,  the 
reference  seems  to  be  to  the  parliament  sitting  as  a  court  of 
justice. 

'  Rot.  ParL  Edward  L  App.  224. 
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The  "  Statutes  of  Gloucester,''  of  6    Edward  I.  are  im-    Edward  I. 
portant  statutes,  affecting  the  modern  law  of  England,  and    1272— 1307. 
the  authority  by  which   they  were  made    is   thus  stated:   «*8totatesof 
"  Punreaunt  mesme  le  rei  pur  le  amendement  de  sun  reaume,'^  Giouoerter." 
&c.,  ^^  appelez  les  plus  deforesi  de  sun  regno,  ausi  bein  des 
greindres  oome  des  meindres,  establi  est  e  concordaument 
ordeine,  fee.'' 

These  words  import  a  selection  by  the  king,  and  are  not 
intended  to  express  the  persons  by  whose  authority  the  statutes 
were  made,  but  persons  whose  assistance  was  called  for,  in 
advising  and  framing  the  statutes,  as  the  judges  and  others, 
and  did  not  import  knights,  citizens,  or  burgesses,  as  repre- 
sentatives,— ^in  fact  the  statutes  of  13  Edward  I.,  referring 
to  the  Statutes  of  Gloucester,  state  them,  in  effect,  to  have 
been  made  by  the  king,  with  prelates,  earls,  barons,  and  his 
oouneil,  assembled  for  that  purpose  at  Gloucester.  The  autho- 
rity by  which  the  Statutes  of  Gloucester  were  made,  correspond 
with  the  words  used  in  the  Latin  language,  to  express  the 
authority  by  which  the  Statutes  of  Marleberge  were  made '. 

The  statute  "  De  Viris  Religiosis,''  of  7  Edward  I.,  appears  Btatnto  "Be 
on  the  statute-roll  at  the  Tower,  in  the  form  of  a  writ,  ad-  virwRoUgioBis." 
dressed  by  the  king  to  his  justices  of  the  bench.  It  recites 
a  mischief  arising  from  monasteries  obtaining  lands  by  pur- 
chase or  gift  in  mortmain,  and  the  provision  for  remedy  of  this 
grievance  is  thus  stated:  '^  Nos  de  concilio praelatorum comitum 
et  ^orum  fidelium  regni  nostri  de  concilio  nostro  existentium, 
providimus  statuimus  et  ordinavimus,  &c.^ 

This  writ,  therefore,  states  a  legislative  act  by  the  king,  by  LeguiAiivo  acta, 
the  advice  of  such  prelates,  earls,  and  others,  as  were  of  his  ^^^<!^*of  *^ 
council ;  and  that  legislative  act  must  be  considered  as  an  act  ''iniighti/'  or 
of  legislation,  which  it  was  then  conceived  the  king,  by  advice 
of  his  coimcil  assembled  in  parliament,  might  make,  but  so 
described  in  the  writ,  as  scarcely  to  admit  of  an  interpretation 
which  would  include  knights,  citizens,  and  burgesses,  elected, 
as  was  required  by  the  writs  of  49  Henry  III. 

Edward,  in  the  eleventh  year  of  his  reign,  when  engaged  in  conTocation  of 
the  conquest  of  Wales,  convened  distinct  assemblies  at  York  Y^^dvTnh' 
and  Northampton,  of  knights,  citizens,  burgesses,  and  repre-  ^p***"' " 
iientatives  of  towns,  for  the  parts  north  and  south  of  Trent,  to 
which  no  earls  or  barons  were  summoned, — thus  establishing  NooonBtitatioma 
that  there  was  then  no  constitutional  law  considered  as  binding  ^*J^  ^^^^' 

»  Vide  ante  78. 
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the  crown  to  any  precise  mode  of  obtaining  aids  from  its 
subjects. 

The  writs  conmianded  the  sheriffs  of  the  different  counties 
to  cause  to  come  before  the  king,  or  his  commissioners,  at 
Northampton,  all  those  of  the  bailiwick  of  the  sheriff,  able  and 
fit  for  arms,  who  had  more  than  20L  of  land,  and  who  were 
not  then  with  the  king,  in  Wales ;  and  four  knights  of  the 
county,  for  the  conununity  of  the  same  county,  having  full 
power;  and  of  every  city,  borough,  and  market-town,  two 
men,  having  like  power  for  the  conununities  of  the  same,  to 
hear  and  do  those  things  which  to  them  on  the  king''s  part 
should  be  shown:  and  that  none  having  beyond  20/.  per 
annum  of  land,  and  able  to  bear  arms,  should  be  exempted ; 
and  that  no  person  who  had  not  20/.  per  annum  should  come 
to  the  king*". 

Precepts  of  a  similar  nature,  to  attend  at  Northampton  and 
York,  were  sent  to  the  archbishops  of  Canterbury  and  York, 
respectively,  and  to  others  of  the  clergy  *\ 

These  writs  issued  apparently  under  extraordinary  circum- 
stances ;  no  comparison  of  such  writs,  with  the  writs  issued  in 
49  Henry  III.,  and  with  those  issued  in  23  Edward  I.,  can 
be  made.  Under  these  writs,  two  assemblies  for  legisla- 
tive purposes  existed  in  different  parts  of  the  kingdom,  and 
which  was  never  previously,  nor  has  it  been  subsequently,, 
attempted. 

Edward  having  conquered  Wales,  and  the  prince  Llewellin 
having  been  killed,  and  David,  his  brother,  the  only  remaining 
male  of  that  family,  having  been  taken  prisoner,  Edward,  in 
the  eleventh  year  of  his  reign,  issued  writs,  convening  a  par- 
liament at  Shrewsbury,  to  procure  a  sanction  to  the  severe 
measures  which  he  intended  to  pursue  against  David,  the  heir  to 
the  principality  of  Wales,  which  country  he  had  determined  to 
annex  to  England.  Writs  of  summons  were  directed  to  the  Earl 
of  Gloucester,  the  Earl  of  Lancaster,  the  king^s  brother,  and  nino 
other  earls,  and  to  ninety-nine  others  whose  names  are  entered 
upon  the  roll,  none  of  whom  were  distinguished  as  barons. 


^^  Brady^  torn.  iii.  App.  No.  7-  Hot.  WalL  ]  1  Edward  I.  in  dors, 
m.  4. 

^^  Foedera,  N.  £.  torn.  i.  625,  et  vide  etiam  ibid.  630, 631.  Hody,  372, 
378,  380,  382.  2  Liogard,  452,  -who  states,  "  that  the  clergy  and  commons 
of  the  bishopric  of  Durham  met  in  that  city  for  the  same  purpose,  before 
commiBsioners  appointed  by  the  king." 
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except  Nicholas,  Baron  de  Stafford^*;  and  then  follows  on  the    Edward  I.  • 
roll,  a  writ  to  the  mayor  and  citizens  of  London,  concluding    ^^^—^307. 
with  a  command:  '^  Quod  duos  de  sapientioribus  et  aptioribus  summons  of 
civibus  prsedictse  civitatis  eligi  faciatis,  et  eos  ad  nos  mittatis,  blS^^J^jT* 
ita  quod  sint  ad  nos  apud  Salopiam  in  crastino  Sancti  Mi- 
chaelis  proximo  futuro,  nobiscum  super  hoc  et  aliis  locuturi  ;''^ 
and  the  same  command  was  issued  to  twenty  cities  or  boroughs, 
aU  of  which  held  immediately  of  the  crown,  except  Chester, 
the  earldom  of  which  the  king  had  then  in  his  own  hands. 

Writs  were  sent,  "Universis  et  singulis  vicecomitibus  per  summons  of 
Angliam,*"  that  in  each  county  they  should  choose  two  knights  '™^**'* 
irom  the  community  of  the  same  county,  to  come  to  the  king''. 
And  seventeen  judicial  and  ministerial  officers  were  also  sum- 
moned. 

Many  cities  and  boroughs,  which  were  afterwards  required  cities  and  bo- 
te send  representatives  in  23  Edward  I.,  were  not  required  to^nd^l!^- 
to  send  representatives  to  this  assembly,  and  the  writs  for  tativ«i,in23Ed- 
the  election  of  citizens  and  burgesses,  were  directed  to  the  not  required  to 
municipal  officers  of  each  city  and  borough,  and  not  to  the  ^^l 
sheriff  of  each  county,  as  afterwards  practised  in  23  Edward 
I. : — ^and  the  persons  chosen,  were  merely  called  "  to  confer 
with  the  king,  on  the  business  of  David,  and  other  business.^^ 

The  aasembly  thus  convened  acted  legislatively,  although  it  Nonattendimoc 
does  not  appear  that  any  prelates  were  summoned  or  attended.  °'*^°  ^'^^' 

The  statute  of  11  Edward  I.,  called  the  statute  ^'de  Merca-  statute  «neMer- 
toribus,""  or  "  Acton  Bumel,"**  is  to  be  considered  as  "  autho-  Ac^'^BSmd. 
rised'"  by  it ;  and  this  statute  forms  part  of  the  law  of  the 
land. 

The  language  of  the  law  itself  is,  '^  Le  rei,  par  lui  e  par  sun 
conseil  ad  ordine,  &c.,''  without  mentioning  the  assent  of 
others.  It  follows  from  the  constitution  of  this  convention,  as 
well  as  from  the  constitution  of  the  two  conventions  at  North- 
ampton and  York,  in  the  preceding  year,  that  the  constitution 
of  a  l^islative  assembly  in  parliament,  and  the  mode  of  its 
formation,  were  not,  in  11  Edward  I.,  settled  by  law**. 

Among  the  statutes  of  12  Edward  I.,  are  the  ^^ Statutes  of  "Statutes of 
Wales,''  by  which  the  government  of  that  country  was  regu-  ^■^"•" 
lated,  after  its  union  to  the  crown  of  England,  by  Edward ;  and 
it  is  stated  that  the  king  assumed  absolute  powers  of  legislation 
over  the  territory  described  as  his  land  of  Snowdon,  and  other 

»«  Feedera,  N.  E.  torn.  i.  630.    Rot.  WaL  in  dors.  m.  4, 3, 2. 
^^  Ibid.  631.  ^*  8cd  vide  2  Lingard,  452,  453. 
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of  his  lands  in  Wales,  though  part  was  by  these  statutes 
put  under  the  jurisdiction  of  the  justice  of  Chester  **• 

There  is  no  positive  proof  that  these  statutes  were  the  act  of 
a  legislative  assembly,  and  the  provisions  made  in  the  Exche- 
quer in  the  same  year,  and  entered  in  the  Close  Roll,  seem 
also  to  have  been  only  sanctioned  by  the  king. 

The  statutes  of  13  Edward  I.  are  the  foundation  of  much 
of  the  law  of  the  land  as  it  now  stands.  The  first  of  these 
statutes  being  the  celebrated  act,  *'  De  donis  Condition- 
alibus,^  which  created  entails  in  lieu  of  fees  conditional; 
aud  the  construction  put  upon  this  statute  by  the  courts  was 
such,  as  to  carry  the  intention  of  its  framers  into  the  fiiUest 
effect.  For  the  judges  not  only  cut  a  fee  tail  out  of  a  fee 
simple,  but  they  again  divided  a  fee  tail,  creating  a  reversion 
expectant  *'. 

These  statutes  have  this  title,  ^^  Statuta  Regis  Edwardi 
edita  apud  Westm\  in  Parliamento  suo  Pasch.  anno  regni  sui 
tertio  decimo,'"  and  then  begin,  ^^  Cum  nuper  Dominus  Rex 
in  quindena  sancti  Johannis  Baptists  anno  regni  sui  sexto 
convocatis  prelatis,  comitibus,  baronibus,  et  consilio  suo  apud 
61ouc\  C^  thus  showing  that  knights,  citizens,  and  burgesseai, 
formed  no  part  of  the  legislative  assembly  which  was  convened 
at  Oloucester  in  6  Edward  I. 

The  "Statute  of  Winchester'*'  applies  principally  to  the 
administration  of  justice,  and  preservation  of  the  public  peace, 
imposes  severe  penalties  for  its  infraction,  and  makes  the 
hundred,  where  a  robbery  should  be  committed,  responsible ; 
but  it  speaks  only  in  the  king's  name,  and  all  its  provisions 
seem  to  have  emanated  from  the  crown. 

The  ''  Statute  of  Merchants,''  though  speaking  only  in  the 
king's  name,  appears  to  have  been  made  in  the  parliament  at 
Westminster  of  the  same  year  in  which  the  statute  "  De  donis 
Conditionalibus "  was  passed,  though  not  placed  on  the  roll 
with  that  statute. 

There  is  an  entry  in  the  Close  Rolls  15  Edward  I., 
which  shows  that  prelates,  earls,  barons,  and  others,  were 
present  in  the  parliament,  when  the  immediate  foregoing 
statutes  were  promulgated ;  though  whether  the  persons  de- 
scribed, "  men  of  religion,  and  other  ecclesiastical  persons,  and 


"  1  Rep.  Dig.  Peer.  191,  192. 

^«  2  Inst.  336.     Ryiey,  280.     2  Lingard,  474. 
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Other  persons,  secular  or  lay,"  were  members  of  a  legislative     Edward  I. 
assembly  then  convened,  does  not  appear,  but  it  seems  they  — 1. 


were  not  members  of  such  an  assembly. 

Great  discontent  prevailed  in  the  kingdom  during  the  king's  niacontentintbe 
absence  in  France,  with  a  general  spirit  of  insubordination  ^^ 
amongst  the  great  men,  which  the  king  seems  to  have  fore* 
seen  '^;  and  he  returned  to  England  in  1289. 

Although  there  have  not  been  found  on  record  any  trace  Two^threo 
of  special  writs    of  summons  to  the  parliament  that  was  ^^j^J^h 
holden  in  18  Edward  I.,  directed  to  prelates,  earls,  &c. ;  yet  co"»*y- 
an  entry  of  a  writ  appears  in  the  Close  Roll  *•  of  that  year, 
directed  to  the  sheriff  of  Northumberland,  similar  writs  being 
issued  to  all  other  sheriffs,  which  commands  that  '^  duo  vel 
tres  de  discretioribus  et  ad  laborandum  potentioribus  militibus 
ct  comitatu  predicto  sine  dilatione  eligi,  et  eos  ad  nos  usque 
Westm.  venire  facias,^' — "  cum  plena  potestate  pro  se  et  tota 
commnnitate  comitatus  predicti  ad  consulendum  et  consenti- 
endum  pro  se  et  commnnitate  ilia  hiis  que  comites,  barones, 
ct  proceres  regni  nostri  tunc  duxerint  concordand-^' 

Whether  the  powers  of  this  body,  when  so  assembled,  uncertainty  of 
were  absolute,  or  only  for  mere  advice, — ^which  the  crown  J^^^eiSju- 
could  either  accept  or  reject, — ^it  is  clear  that  the  elec-  latureinieBd- 
tion  of  knights,  citizens,  and  burgesses,  and  barons  of  the 
Cinque  Ports,  for  the  purposes  of  representation,  according  to 
the  form  of  the  writs  issued  in  49  Henry  III.,  was  not 
in  18  Edward  I.  deemed  essential  to  the  constitution  of  a 
legislative  assembly  in  parliament:  and  the  discretionary 
power  of  sending  either  two  or  three  knights  for  each  county, 
seems  to  demonstrate  that  the  writs  of  49  Henry  III.,  re- 
quiring the  election  of  knights  only,  were  not  considered  in 
18  £dward  I.  as  regulated  by  express  law,  fixing  the  number 
to  be  chosen  for  each  county;  and  if  any  question  was  to  be 
decided  by  a  plurality  of  voices,  the  election  of  three  knights 
by  some  counties,  and  two  by  others,  might  make  an  important 
difference. 

But  every  record  and  tradition  up  to  this  period  prove  that, 
the  constitution  of  the  legislative  body  in  parliament  was  not 
settled  by  positive  law,  binding  the  discretion  of  the  crown  in 
the  convocation  of  parliament,  as  that  discretion  is  now  pre- 
bcribed  by  principles  derived  from  usage  and  statute. 

17  FcBdera,  N.  E.  toxxL  i.  685.  ^^  ClauB.  18  Edwd.  I.  in  dors.  m.  9. 
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**  statute  of 
WestmiDBter 


Statute  *'  Quo 
Warranto.** 


**  Statutmn  do 
Consultatione.' 


A.  D.  U9(V-129& 


Knights  required 
to  be  fumiiihed 
¥rith  full  powers 
from  their  re- 
spective coontiea. 


The  policy  of  Edward  seems  to  have  been  particularly 
aimed  at  lessening  the  power  of  the  barons,  and  one  measure 
of  his  reign,  the  statute  "  Quia  emptores  terrarum,"  or 
"  Statute  of  Westminster  the  Third,*"  was  directly  calculated 
for  this  purpose ;  and  to  the  policy  of  that  statute  the  king 
steadfastly  adhered.  It  was  promulgated  in  18  Edward 
I.,  but  which  merely  expresses  that  it  was  made  by  the 
king  in  his  parliament,  ^^  ad  instantiam  magnatum  regni 
sui,"  though  a  law  affecting  all  the  freehold  property  of  the 
kingdom,  whether  holden  of  the  king  or  others,  and  is  the  first 
great  statute  of  alienation.  By  this  act  every  freeholder  was 
at  liberty  to  aliene  all  his  land,  provided  he  made  a  reservation 
of  the  services,  not  to  himself,  but  to  the  chief  lord :  and  since 
this  statute,  as  no  new  reservation  of  services  could  be  made, 
no  new  manor  could  be  created  *•. 

The  next  statute,  "  De  Quo  Warranto,"  purports  to  be  a 
royal  grant  of  grace  and  favour ;  but  as  it  tended  to  diminish 
the  rights  of  the  crown,  and  not  otherwise  affecting  the  rights 
of  the  subject,  it  might,  under  any  circumstances,  have  ema- 
nated from  the  king'*s  pleasure. 

And  the  act  intituled,  "  Statutum  de  Consultatione,'**  which 
is  founded  on  a  grievance  complained  of  by  the  king'*s  subjects, 
with  respect  to  writs  of  prohibition  to  the  spiritual  courts, 
providing  a  remedy  by  the  writ  of  consultation,  is  expressed  to 
have  been  made  by  the  king  alone. 

From  18  Edward  I.,  and  before  the  clear  adoption  of  the 
representative  system  in  23  Edward  I.,  few  important  facts 
have  been  recorded  in  the  statutes,  or  the  rolls,  or  the  pleas 
in  parliament,  of  that  period ;  there  are,  however,  two  writs 
which  require  observation. 

These  documents  are  on  the  Close  Roll'®,  and  directed  to  tho 
sheriff  of  Northumberland ; — ^the  first  writ  is  tested  October 
8,  22  Edward  I.,  and  commences  by  stating  the  king'^s  will  to 
have  a  conference,  "  cum  comitibus  baronibus  et  ceteris  masr- 
natibus  de  regno,^  upon  certain  important  business  touching 
the  king  and  kingdom,  on  the  morrow  of  St.  Martin  then  next ; 
and  ordering  the  sheriff  to  cause  two  knights  to  be  chosen  of 
the  county,  and  to  come  to  Westminster  at  the  time  assigned, 
with  full  power  for  themselves,  and  the  whole  community  of 
the  county,  to  consult  and  consent  for  themselves,  and  for  the 


1*  1  Rot  ParL  41.     2  Lingard,  475,  476. 
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whole  community  of  the  county :  and  it  is  stated  on  the  Roll,     Edward  I. 
similar  writs  were  directed  to  all  the  sheriffs  in  England.  — _I — — 

The  other  writ  appears  to  have  been  issued  on  the  9th  of  Knights  only 
October,  directed  to  the  sheriff  of  Northumberland,  partly  ^^dh^what^ 
reciting  the  writ  of  the  8th  of  October,  and  directing  that,  ^^^'J*^"** 
besides  the  tteo  Jcnights  required  to  be  elected  by  the  former 
writ,  the  sheriff  should  cause  ttco  other  knights  to  be  chosen, 
and  sent  with  the  two  knights  first  directed  to  be  chosen, 
to  Westminster,    on  the   beforementioned  morrow  of   St. 
Martin,  '^  ad  audiendum  et  faciendum  quod  eis  tunc  ibidem 
plenius  injungemus  :^  this  writ  is  noted  on  the  Roll  by  the 
words  ^'  De  aliis  militibus  cum  prioribus  mittendis,^^  and  it  is 
likewise  stated  that  similar  writs  were  issued  to  all  the  sheriffs 
of  England. 

It  will  be  observable  that,  under  the  first  writ,  the  knights  oi(}ectof  the 
are  required  to  be  furnished  with  full  power  Irom  the  com-  i. 
munities  of  their  respective  counties,  to  consult  and  consent 
for  themselves  and  the  communities ;  but,  in  the  second  writ, 
they  are  summoned  only  to  hear  and  do  what  the  king  should 
then  more  fully  command :  the  prelates  are  not  mentioned  in 
either  of  the  writs,  neither  were  any  writs  forwarded  to  cities 
and  boroughs. 

The  object  of  this  meeting  was  to  obtain  an  aid,  and  a  tenth 
of  their  moveables  was  granted ;  the  grant,  and  the  appoint- 
ment of  taxers  and  collectors  to  assess  and  levy  the  amount, 
are  <hi  the  Rolls '^ 

Eklward,  in  the  23rd  and  subsequent  years  of  his  reign,  was  Pfectmiary  ne- 
distressed  for  pecuniary  resources;  and  besides  the  taxes  which  crown. 
he  had  levied  in  pursuance,  or  under  pretence,  of  grants  by  his 
people,  he  raised  large  sums  of  money  by  very  arbitrary  mea- 
sures :  the  discontent  produced  by  these  proceedings,  the  hos- 
tility of  the  King  of  France  '*,  the  state  of  Scotland,  and  the 
general  embarrassment  of  the  king^s  affairs,  as  testified  by  ex- 
pressions in  his  writs  to  the  prelates,  ^^  importing  the  necessity  of 
consulting  all  in  a  common  danger,  and  of  receiving  assistance 
from  all,''  were  productive  of  the  measures  which  ensued. 

The  king  had  experienced  in  his  father's  lifetime  the  effects  influence  of  the 
of  the  influence  of  the  great  men  assembled  at  Oxford ;  he  '^'^  " 
had  himself  recently,  when  in  France,  experienced  the  resist- 
ance made  by  the  Earl  of  Gloucester  and  his  adherents  to  the 

«i  35  Edin.  Rev.,  Art  l.p.  38.  "  Fcedera,  N.  E.  torn.  i.  850,  874. 
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inferior  clergy. 


Summons  of  the 
prelates. 


demand  of  an  aid ;  and  he  found  the  knights  of  the  shires, 
convened  in  the  eighteenth  year  of  his  reign,  not  disposed  to 
do  all  that  he  desired. 

Under  such  circumstances  he  looked  to  a  larger  portion  of 
the  people  for  support ;  his  father  having  also  found  himself 
compelled  to  appeal  to  the  people,  when  oppressed  by  a  powerful 
confederacy  of  the  barons. 

These  considerations  induced  him  to  imitate  the  pohcy  of 
the  Earl  of  Leicester  in  49  Henry  III.,  and  to  endeavour 
the  formation  of  an  assembly,  so  composed,  as  to  afford  a 
balance  to  the  power  of  the  barons,  and  procure  him  a  general 
aid  from  his  people,  which  could  alone  be  attained  by  summon, 
ing  to  a  legislative  assembly  representatives  for  all  the  shires, 
cities,  and  boroughs. 

It  appears  from  the  Close  Roll  "  of  23  Edward  I.,  that,  on 
the  24th  of  June  of  that  year,  writs  were  issued  to  the  arch- 
bishops and  bishops,  forty-two  abbots,  eleven  priors,  the 
masters  of  the  orders  of  Sempringham,  the  Temple,  and 
St.  John  of  Jerusalem,  also  to  eleven  earls  and  fifty-three 
barons,  summoning  them  to  parliament,  at  Westminster,  on 
the  1st  of  August. 

Writs  to  the  same  effect  were  issued  to  Gilbert  de  Thornton, 
the  justices  of  both  benches,  the  barons  of  the  exchequer,  and 
other  persons  styled  of  the  council,  and  to  the  clerks  of  the 
council. 

But  there  are  no  corresponding  writs  for  election  of  knights, 
citizens,  and  burgesses ;  neither  does  it  appear  that  those  to 
whom  writs  were  directed,  met  in  pursuance  of  such  writs. 

Another  writ**,  tested  at  Wingham  September  30,  23 
Edward  I.,  appears  on  the  Close  Boll,  directed  to  the 
Archbishop  of  Canterbury,  by  which  representatives  of  the 
inferior  clergy,  were  required  to  attend  at  Westminster, 
upon  the  Sunday  after  the  Feast  of  St.  Martin,  to  treat, 
ordain,  and  act  with  the  king,  ''  et  cum  cseteris  prselatis  et 
proceribus,  et  aliis  ineclis  regni  nostril 

And  writs  were  issued  to  the  Archbishop  of  York,  and 
the  bishops,  except  that  some  variations  were  introduced  in 
the  praemunientes  clause,  adapted  to  the  states  of  the  par- 
ticular churches. 

And  writs,  without  the  praemunientes  clause,  were  issued 


*•  Claus.  in  dors.  m.  9.  FcBdera,  N.  E.  torn.  i.  822.         "  lUd.  827. 
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to  8ixty-seven  abbots,  and  the  masters  of  the  three  orders ;  but    Edward  I. 
no  writs  to  priors  appear  on  the  Roll".  1272— 1307> 

This  attempt  to  procure  the  convention  of  the  whole  body  ciergydidnot 
of  the  clergy  may  be  thus  accounted  for.    The  clergy,  though  J^^^the  uaty 
claiming  an  exemption  from  taxation  by  laymen  of  that  part  !?tJU^2l^''** 
of  their  property,  which  was  considered  as  more  peculiarly 
belonging  to  their  respective  churches, — ^property  which  they 
hdd  in  free  alms,  and  which  was  commonly  called  their 
spiritualities,— had,  notwithstanding,  been  accustomed  to  con- 
tribute out  of  this  property,  as  well  as  out  of  their  other  pro- 
perty, to  the  necessities  of  the  state,  but  always  by  a  distinct 
grant,  in  which  the  laity  did  not  join ;  and  this  was  frequently 
done  in  consequence  of  the  interference  of  the  pope  in  favour 
of  the  prince  on  the  throne :  and  the  bull  of  Pope  Boniface 
expressly  required  the  sanction  of  the  apostolical  see  to  any 
grant  by  the  clergy,  and  forbade  all  imposition  on  the  clergy 
by  laymen. 

The  prelates,  when  assembled  in  parliament,  did  not  ordi-  ciergyinpariia- 
narily  assume  to  themselves  any  power  to  charge  the  spiritual  ^d^tfUyctaarge 
property  in  the  hands  of  the  rest  of  the  clergy;  and  though  '^^*'^]^^^^ 
the  prelates  granted  a  specino  charge  for  themselves,  it  was  immediatopoe- 
left  to  the  option  of  the  rest  of  the  clergy,  to  contribute  in  such  "°^^* 
proportions  as  they  might  respectively  think  fit.    The  contri- 
bution must  then  have  depended  on  the  disposition  of  the 
individuals,  and  probably  was  very  unequal.     This  would 
naturally  lead  to  the  convention  of  the  whole  body  of  the 
clergy,  who  might  make  one  general  grant  for  that  body, 
charging  all  in  proportion  to  their  respective  privileged  pos- 
senions.     But  to  assemble  all  personally  was  impossible ;  to 
asBemble  all  by  representation  was  practicable  *^. 

Writs,  upon  the  1st  of  October,  were  issued  to  the  Earl  wnts  of  October, 
of  Pembroke  and  seven  other  earls,  and  forty-one  barons,  ^^^^^^^^ 
requiring  their  attendance,  **  ad  tractandum  ordinandum  et  to  parliament 
iaciendum  nobiscum  et  cum  prselatis  et  csBteris  proceribus  et 
<dUs  incolis  regni  nostril    qualiter   sit    hujusmodi  periculis 
obriand*^.^ 

On  the  3rd  of  October,  writs"  were  issued  to  the  sherifis  summoiuof 
of  aU  the  counties  except  Chester  and  Durham,  reciting  "  quia  JSSJJuJi^l^"'' 
cum  comitibus  baronibus  et  ceteris  proceribus  regni  nostri 

^  dans.  23  Edward  I.  in  dors.  m.  3. 

"AreLWake^s State  of  theCharch  235.  GUbert^s Hist.  Exch. 46951,64 

*^  Clans.  23  Edward  I.  in  dozB.  m.  3. 

^  lUd.  in  don.  m.  1. 
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super  remediis  contra  pericula  que  eidem  regno  hiis  diebus 
imminent  providendis  colloquium  habere  volumus  et  tractatum, 
per  quod  eis  mandavimus,  &c.  ;'*^  and  the  writs  then  proceed 
to  command  each  sheriff  that  he  should  cause  to  be  elected  of 
his  county  two  knights,  and  of  each  city  of  the  same  county 
two  citizens,  and  of  every  borough  two  burgesses,  without 
delay,  and  cause  them  to  come  to  the  king  on  the  day  and 
at  the  place  appointed  for  the  meeting  of  earls  and  barons ; 
so  that  the  said  knights  should  then  have  full  and  sufficient 
power  for  themselves  and  the  community  of  their  respective 
counties,  and  the  citizens  and  burgesses  for  themselves  and 
the  community  of  their  respective  cities  and  boroughs  from 
them  respectively,  '^  [divisim  ab  ipsis],  ad  faciendum  quod  de 
cmnmuni  consilio  ordinabitur  in  premissis,  ita  quod  pro  defectu 
hujusmodi  potestatis  negotium  predictum  infectum  non  reina- 
neat  quoquo  modo ;"  and  the  sheriffs  were  respectively  com- 
manded to  have  there  the  names  of  the  several  knights,  citi- 
zens, and  burgesses,  with  their  respective  writs. 

Under  these  writs  the  laity  were  assembled  by  a  species  of 
representation,  consisting  of  the  lords  spiritual  and  temporal, 
and  the  representatives  of  shires,  cities,  and  boroughs,  assuming 
a  power  to  tax  those  whom  they  might  be  considered  as  repre- 
sentatives; the  spiritual  lords  representing  in  this  assembly 
their  lay  fees,  the  temporal  lords  their  fees,  and  the  knights, 
citizens,  and  burgesses,  their  respective  shires,  cities,  and 
boroughs;  but  the  Cinque  Ports  were  not  represented  until 
the  reign  of  Edward  IL,  except  in  49  Henry  III.,  which  may 
be  thus  accounted  for,  that  their  services  as  ports,  gave  them 
an  exemption  from  charges  or  aids. 

The  clergy  granted  the  king  a  tenth  of  their  ecclesiastical 
revenues  for  defence  of  the  kingdom;  and  it  seems**,  the 
^'  comites,  barones,  milites,  et  alii  de  regno,^  granted  the  king 
an  eleventh  of  all  their  moveables ;  and  the  "  cives,  burgenses, 
et  alii  probi  homines  de  dominicis  nostris  civitatibus  et  burgis 
ejusdem  regni,^''  a  seventh  of  all  their  moveables. 

The  only  statute  of  23  Edward  I.,  is  one  intituled  "  De  pri- 
sonibus  prisonam  frangentibus,^^  and  seems,  from  this  ^'  Placita 
in  Parliamento,'^  to  have  been  made  at  an  earlier  parliament, 
and  to  which  the  writs  on  record  do  not  apply. 

The  king  appears  at  this  time  to  have  been  extremely 


'*  Rot.  Pari.  Edward  I.  App.  227.     Fcedera,  N.  K.  torn.  i.  033. 
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embarrafised  from  his  endeavours  to  resist  the  injustice  of  the  Edwabd  I. 

.    •  1272     1307 

King  of  France  *^y  and  to  impose  his  own  dominion  on  Scot-  1 


land**,  by  which  his  expenses  had  exhausted  his  finances, 
and  it  became  imperative  upon  him  to  obtain  money,  per  feu 
autne/as;  and  the  unprecedented  expressions  in  his  writs 
to  the  prelates,  importing  the  necessity  of  consulting  all  in  a 
common  danger,  and  of  receiving  assistance  from  all,  seem  to 
have  been  extorted  by  the  difficulties  with  which  he  was 
surrounded. 

A  bull  having  been  issued  from  Rome,  which  forbade  the  ciergyprohibited 
clergy  to  pay  or  grant  any  tax  or  imposition,  on  the  revenues  ^'^^^*^"*^  ^ 
of  their  churches  or  goods,  to  lajonen,  under  the  name  of  aid, 
assistance,  boon,  gift,  or  otherwise,  without  the  authority 
of  the  holy  see**;  the  clergy  refused  to  grant  an  aid, 
and  the  king  forthwith  put  them  out  of  the  protection  of 
the  laws'®. 

Edward,  in  the  twenty-fifth  year  of  his  reign,  attempted  to  oppretaivecon- 
compel  all  persons,  who  held  20/.  a  year  of  land  in  the  ^"*^^°  *****  "*' 
kingdom,  whether  holding  of  the  king  in  chief  or  of  others, 
to  go  with  him  into  Flanders,  which  occasioned  great  dis- 
turbance'^  This  attempt  was  contrary  to  all  the  previous 
charters,  and  apparently  had  in  view  the  destruction  of  mesne 
tenures,  which  was  a  favourite  object  of  Edward's  policy,  but 
particularly  obnoxious  to  the  barons,  and  oppressive  to  the 
sub-tenants,  unless  all  were  made  immediate  tenants  of  the 
crown,  and  thus  freed  from  their  obligations  to  their  respec- 
tive lords". 

The  people  were  generally  alarmed,  by  the  violence  of  the  Arbitmy  exac- 
king^s  proceedings  towards  the  clergy,  in  seizing  upon  their  **°'»o'*»*«* 
lay-fees,    and   exacting   aids   and  imposing   duties,  without 
the  consent  of  an  assembly  regularly  constituted  for  the  pur- 
pose". 

^*  Foedera,  N.  E.  torn.  L  850,  &c    Walsing.  68.    2  Rylner,  634,  635. 

1  Heming.  5?.    West  423.    2  Lingard,  423,  424. 

""  2  Rymer,  709,  840,    84?.      Heming.  93—100.      Walsing.   67—484. 

2  Lingard,  424— 438. 

^  2  Rymer,706.    I  Heming.  104, 107.   Trivet,  296.   2  Chron.  Dnnst  652. 

^  Walsing.  60.  1  Heming.  107,  108, 109.  M.  West.  429.  2  Chron. 
I>ai»t.  653,  654.  Thorn.  1965.  Knyghton,  2491.  2  Hume,  286, 287.  2 
Lingard,  458. 

"  FcBdera,  N.  R  torn.  L  864,  865. 

^«  Walsing.  60.    2  Hnme,  289. 

^  Bot  ParL  Edward  I.  Appen.  289.  1  Heming.  112, 113.  2  Rymer» 
783.    Walsing.  70.    8  Henry,  123, 124. 
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EdwaxdI.        They  considered   these  proceedings  as  violations  of  the 
'  '•    rights  and  liberties  of  the  subject,  and  frequently  pressed  him 


confinnation  of  ^  confirm  the  Great  Charter  and  Charter  of  the  Forest 

tho  great   char- 

ten.  granted  by  his  father,  which  had  been  in  these  and  other 

instances  violated'^.     To  this  he  at  length  acceded  in  con- 
sideration of  an  aid,  which,  however,  does  not  appear  to  have 
Grant  of  an  aid.   been  granted  by  any  competent  authority;   for  the  knights 
of  shires  were  not  summoned,  to  deliberate  about  anything, 
but  only  to  receive  the  king^s  charters  and  letters  patent, 
and  do  what  the  prince,  the  king^s  lieutenant,  and  bis  council 
should  ordain;    and  there  is    no  trace  of  representatives 
of  cities  and  boroughs  having  been  summoned  for  the  same 
purpose". 
N  nodtiveform       ^^®  entire  proceedings  with  respect  to  these  aids,  and  the 
of  granting  aida  confirmation  of  the  charters,  seem  little  to  accord  with  a  clear, 
settled,  and  established  form  of  granting  aids  by  a  legislative 
assembly,   constituted  according  to  clear,  settled,  and  estar- 
blished  law;  and  were  terminated  rather  by  a  compromise 
between  the  king  and  the  people,  both  parties  dreading  the 
consequences  of  further  contest,  than  by  a  legal  constitutional 
act**. 
Charter  of  25  The  charter  of  November  6,  25  Edward  I.,  which  issued 

&m^hi^  after  a  considerable  struggle  with  the  people,  is  very  inn- 
of  Henry  III.  portaut.  It  Goufirms  the  Great  Charter  of  Liberties  and  the 
^^  other  liber-  (.^^^^  ^f  ^he  Forcst  of  9  Hcury  III.,  and  then  decbiree 

that,  the  - '  aides,  mises,  ou  prises,"  which  the  people  had. 
before    made   to   the   king,   for  his  wars  and   other  occa'- 
sions,  by  grant  of  their  free  will,   should  not  be   drawn 
into  a  custom;   that  the  king  granted  to  the  archbishops^ 
bishops,  abbots,  priors,  and  others  of  the  holy  church,  and 
to  the  earls   and  barons  and  all  the  commonalty  of  the 
realm,  that  he  could  take  for  no  occasion  such  manner  of 
aids,   impositions,   or  prises  from  the  kingdom,  except   by 
the  assent  of  the  whole   kingdom,  and  for    the  oommon 
profit  of  the  same  kingdom,  except  the  ancient  aids  and. 
prises  due  and  accustomed;   and  that,  as  the  commonalty 
of  the  kingdom  were  grieved  by  the  maletolt  of  wool,  tlie 
king  granted  that  neither  that,   nor  any  other,  should    l>e 


8*  Walsing.  72, 73.    1  Heming.  116,  II7.    Trivet,  302, 304,  308. 
"  Foedera,  N.  E.  torn.  L  878,    2  Tryime,  36, 


8  Henry,  107,  108, 109.    T.  Wykes,  J 12. 
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imposed  or  taken,  without  the  common    assent  and   free    EdwaebJ. 

The  statute  called  "  de  Tallag/'  or  "  de  Tallagio  non  con-  statute  "deTai- 
cedendo/*  supposed  to  have  been  enacted  in  25  Edward  I.,  denda""*^** 
contains  a  declaration,  that  no  tallage  or  aid  j|hall  be  levied 
by  the  king  or  bis  heirs  in  his  kingdom,  without  the  will 
and  assent  of  the  archbishops,  bishops,  earls,  barons,  knights, 
burgesses,  '^et  aliorum  liberorum  hominum,^^  of  the  king- 
dom". 

The  laws  thus  made  in  25  Edward  I,  by  the  king^s  char-  Legal  mode  of 
ters,  and  by  the  immediate  preceding  statute,  are,  for  the 
first  time,  clear,  distinct,  and  conclusive  as  to  these  points, — 
that  no  tax  could  be  imposed  by  the  king  alone  on  his  sub- 
jects,— ^that  the  consent  of  the  subject  must  be  expressed,  to 
authorize  the  collection  of  a  tax  according  to  the  charter, — 
and  that,  according  to  the  statute,  such  consent  could  only  be 
expressed  by  the  archbishops,  bishops,  abbots,  priors,  earls, 
barons,  knights,  burgesses,  and  '^  liberi  homines  ^^  of  the 
kingdom. 

To  obtain  the  individual  assent  of  all  was  imprapticable. 
As  far  as  individual  consent  could  be  obtained,  that  is,  of  the 
archbishops,  bishops,  abbots,  and  priors  amongst  the  clergy, 
and  of  the  earls  and  barons  amongst  the  laity,  writs  of  sum- 
mons requiring  their  personal  attendance,  appear  by  subse- 
quent usage  to  have  been  deemed  necessary.  For  the  rest  of 
the  clergy  and  laity,  consent  by  representation,  was  substituted 
in  practice  for  individual  consent.  For  the  body  of  the 
clergy,  the  archdeacons,  deans,  and  one  of  each  chapter  were 
summoned ;  and  the  beneficed  clergy  of  the  several  dioceses 
elected  representatives,  and  those,  bound  the  whole  body  of 
the  clergy  as  to  their  spiritualities. 

For  the  body  of  the  laity  in  those  counties  in  which  taxes 
were  usually  imposed,  the  responsible  freemen  of  such  counties 
respectively  elected  representatives  for  the  whole ;  and  their 
election  bound  the  whole  body. 

For  the  body  of  each  of  certain  cities,  and  each  of  certain 
lx)roughs,  representatives  were  elected  by  the  citizens  and 
burgesses  respectively;  i.  e.  by  all  the  free,  permanent,  and 

^^  1  Stat.  Bealm,  114—134.  1  Heming.  167, 168,  I70,  I7I.  Walsing.  69. 
M.  West.  431,  433.   Knyghton,  250.    2  Hume,  291—295.    2  Lingard,  460. 

••  Heming.  141.  W^t.  431.  Walsing.  73,  74.  Knyghton,  2522—2624. 
3  lingud,  464—467.    1  Btat.  Bealm,  126. 

h2 


100 


THE  HOUSE  OF   PLANTAGENET. 


[Ch. 


Edwakd  I. 
1272—1307. 


Consent  of  oom- 
mons  only  re- 
quirod  for  Impo- 
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Statute  "De 
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87  Edward  L 


*'  Statutum  do 
AppeUatis." 

Statute  "  Do 
Falsa  Moneta/ 
88  Edward  L 


Origin  of  the 

representatire 

system. 


The  crswn  exer- 
cised a  discreti- 
onary power,  In 
Bijunmonlng  the 
members  of  the 
legislature. 


responsible  ^^  inhabitant  householders,'"  duly  admitted,  sworu, 
and  enrolled  at  the  court  leet. 

The  rest  of  the  inhabitants  of  the  kingdom,  though  liable, 
except  Chester,  Durham,  Wales,  and  the  cinque  ports,  to 
be  taxed  by  the  vote  of  an  assembly  convened  under  the  law 
as  .thus  declared,  had  no  voice  in  the  election  of  representatives, 
that  were  to  be  sent  to  such  assembly. 

It  seems  that  in  27  Edward  I.,  when  the  king  was 
evidently  compelled  to  conciliate  the  people,  it  was  not 
thought  necessary  to  the  validity  of  a  law,  imposing  no  direct 
charge  on  the  subject,  that  representatives  of  counties,  cities, 
and  boroughs  should  be  members  of  the  assembly,  in  which 
such  law  should  be  made;  thus  the  statute,  ^^De  Finibus 
Levatis,^^  after  confirming  the  Great  Charter,  enacts  certain 
provisions,  respecting  fines  levied  in  the  king^s  court,  and 
charges  on  sherifis,  and  ordains,  that  justices  of  assize  shall  be 
also  justices  of  gaol  delivery,  and  makes  other  legislative  pro- 
visions, the  whole  of  which,  as  far  as  the  language  of  the  law 
afibrds  any  just  inference,  proceeded  from  the  king  alone, 
without  any  mention  of  other  authority;  and  the  same  obser- 
vation will  apply  to  the  statute  intitled,  ^^  Statutum  de 
Appellatis,^^  passed  in  28  Edward  I.,  and  other  legislative 
acts  of  this  reign. 

The  Statute  ^^  De  Falsa  Moneta^^  appears  to  have  been 
made  in  the  same  year,  and  is  expressed  to  have  been  made 
by  the  king,  with  the  common  assent  of  the  prelates,  earls,  and 
baroDs  of  the  kingdom, — ^words  which  seem  to  exclude 
knights,  citizens,  and  burgesses. 

In  fact,  it  was  the  necessity  for  obtaining  money  by  general 
charges  on  the  king^s  subjects,  which  produced  the  represen- 
tative system;  and  finally  led  to  the  establishment  of  the 
House  of  Commons,  as  a  necessary  part  of  the  legislature  for 
€M  purposes. 

That  the  king  took  upon  himself  to  dispense  with  the 
attendance  of  particular  persons,  when  he  did  not  mean  to 
require  an  aid,  by  omitting  to  summon  them,  is  evinced  by 
the  fact,  that  two  parliaments  were  held  at  this  period,  to 
which  the  attendance  of  the  archbishop,  bishops,  abbots,  and 
priors  of  the  province  of  York  was  not  required. 

The  king  had  also  exercised  this  power  of  dispensation,  in 
the  eleventh  year  of  his  reign,  when  no  prelates  were  sum- 
moned to  Shrewsbury,  although  ninety-nine  barons  were  sum- 
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moned ;  and  those  summoned  to  parliament  in  23  Edward  I.  Eowars  I. 
were  only  fifty-three ;  and  of  the  ninety-nine  summoned  in  ^^^^^^' 
11  Edward  I.  to  Shrewsbury,  above  sixty  were  not  sunmioned 
to  the  parliament  at  Westminster  in  23  Edward  I.,  nor  were 
any  persons  of  the  same  surname  smnmoned  to  the  latter 
parliament.  In  fact,  after  the  twenty-third  year  of  his  reign, 
he  seems  to  have  frequently  omitted  to  summon  by  special 
writs,  persons  whom  he  had  before  summoned,  and,  in  many 
instances,  did  not  summon  the  descendants  of  persons,  who 
had  been  summoned  during  their  lives"*. 

The  desire  of  the  king  to  withstand  the  papal  encroach-  conduatory  po- 
ments,  probably  contributed,  with  his  pecuniary  wants,  to  towd8***pttSiJ 
impose  on  him  the  necessity,  of  deferring  much  to  his  parlia-  ™^*' 
ment  in  the  latter  part  of  his  reign,  and  of  considering  that 
assembly,  when  convened  for  legislative  purposes,  as  a  body 
generally  representing  the  whole  people  of  the  kingdom. 

But,  notwithstanding,  at  the  close  of  his  reign,  he  took  Dbpensiiig 
upon  himself  (to  a  certain  extent)  to  supersede  the  authority  ^^  ^  ^^ 
of  the  parliament  of  the  thirty-third  year  of  his  reign,  by 
qualifying  the  execution  of  the  '^  Statute  of  Carlisle,^  which  *«statateof  cv- 
seems  to  show,  that  the  principles  of  a  constitutional  govern-  "'^'' 
ment  were  not  then  perfectly  understood,  or  were  not  well 
settled  by  practice ;  or  that  the  crown  assumed  a  dispensing 
power,  not  consistent  with  the  supremacy  of  a  legislative 
assembly,  in  matters  of  legislation. 

Edward,  throughout  his  reign,  sometimes  submitted  to  the  unoerteinoh*- 
control  of  parliament,   and   on  other  occasions  usurped  an  JJjSmd*pLu*. 
authority  in  opposition  to  that  control,  which  demonstrates,  m«ntoiy  »att»o- 
not  only  his  unwillingness  to  submit  to  that  control,  but  a 
want  of  certainty  as  to  the  authority,  both  of  the  king  and 
of  parliament: — but  subsequent  practice,  and   acquiescence 
in  practice,  have  generated  what  may  be  deemed  a  custom, 
though  not  of  very  ancient  origin,  and  thus  formed  the  law, 
by  which  the  constitution  of  the  legislative  assemblies  of  this 
eonntry,  have  been  brought  to  their  present  state. 

By  concessions  to  the  commons,  our  kings  maintained  and  The  king, 
extended  their  prerogatives  over  the  barons.    By  espousing  S^/ "^ 
the  national  interest,  the  barons  continued  able  to  cope  with  ^^'^^^oob  in  tiw 
the  crown,  till  they  broke  among  themselves ;  nay,  even  the 

3^  1  Rep.  Dig.  Peer.  190,  191. 
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EDwAftD  L    church,  notwithstanding  that  ancient  and  close  alliancd  be- 
1272—1307.    ^^ygeu  secular  and  ecclesiastical  tyranny,  \V'as  forced,  on  some 

few  occasions,  to  be  a  friend  to  the  liberties  of  the  people. 
The  king,  the  barons,  and  the  clergy,  as  Bolingbroke  justly 

observes**,  were  all,  in  reality,  enemies  to  public  liberty. 

Their  party  were  so  many  factions  in  the  nation ;  yet  they 

all  helped,  in  their  tilms,  to  establish  liberty, 
vices  of  man-       ^^  truth — everything,  even  the  vices  of  mankind,  and  the 
kiiid,andniisfor-  misfortuues  of  a  country,  will  turn  to  the  advant<age  of  liberty, 
toy,   advwitage-  where  the  spirit  of  it  is  maintained  with  vigour ;  as  every- 
owteutarty.      ^hiug,  even  the  good  qualities  of  mankind,  and  the  prosperity 

of  a  country,  may  operate  a  contrary  effect,  where  this  spirit 

is  suffered  to  decline* 


Section  VL 
EDWARD  U-i  Jtily  7,  a.».  1307,— January  20,  a.1).  1327. 

1.  IlicnreaBed  Bpirit  of  Liberty.    2.  Legifidative  Assemblies. 

1.  Increased  Spirit  of  Liberty. 

Edwabd  U.       The  rising  spirit  of  resistance  to  assumptions  of  arbitrary 
1307—1327.    power,  had  manifested  itself   on  different   occasions;    and 
though  repressed  in  some  degree,  by  the  ability  and  address 
of  Edward,  it  was  actively  exerted  under  the  contemptible 
administration  of  his  son,  who  permitted  the  whole  machine 
of  government  to  be  torn  in  pieces,  with  fury  and  violence. 
Gonnation  oath       Edward  II.,  at  hifl  coronation,  swore  to  grant,  observe,  and 
itaiS^wof  «>'ifi^'°^  ^  *^®  people  of  England,  the  laws  and  customs 
the  down.         granted  to  them  by  the  ancient  kings  of  England,  his  prede- 
cessors, and  particularly  the  laws^  customs^  and  franchises 
granted  to  the  clergy  and  people  by  Edward  the  Confessor ; 
and  that  he  would  grant  to  hold  and  keep  tho  laws  and  ciis- 
toms,  which  the  commonalty  (communaute)  of  the  kingdom 
should  have  elected  ^ 

This  oath  recognised,  not  only  the  limitation  of  the  royal 
power  by  existing  laws,  but  that  the  power  of  altering  these 

^  Boling.  Hist.  Eng.  49.  '  Foedera,  N.  E.  torn.  iL.  36. 


ionfl. 
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laws,  and  enacting  others,  could  only  be  exercised  with  the   EowAmn  IT. 
consent  of  the  "  communaute,'' — words  which,  in  the  existing    ^307— 1327. 
state  of  things,  cotdd  be  alone  considered  as  meaning,  the 
"lords  and  commons ^  assembled  in  parliament,  and  repre^ 
senting  the  whole  *'  commonalty  of  the  realm,'' — as  had  been 
practised  in  23  Edward  I. 

In  2  Edward  II.  the  commons  granted  the  twenty-fifth  Redrew  of  gucv 
penny  of  their  goods,  upon  this  condition,  that  ''the  king  ^^^^^^^^ 

1      ij      ,  ,    .  ,  ,  o    by  the  "fttmn^i 

should  take  advice  and  grant  them  redress  upon  certain  articles 
wherein  they  were  aggrieved;''  and  which  were  eleven  in 
number,  and  to  the  following  effect: — 1.  That  the  king'^s 
purveyors  seized  great  quantities  of  victuals  without  payment ; 
2.  That  new  customs  were  set  on  wine,  cloth,  and  other  im- 
ports; 3.  That  the  current  coin  was  not  so  good  as  formerly: 
4.  and  5.  Th^  the  steward  and  marshal  enlarged  their  juris- 
diction beyond  measure,  to  the  oppression  of  the  people; 
6.  That  the  commons  found  none  to  receive  petitions  addressed 
to  the  council ;  7.  That  the  collectors  of  the  king's  dues  (per- 
nours  des  prises)  in  to^vns  and  at  fairs,  took  more  than  was 
lawful;  8.  That  men  were  delayed  in  their  civil  suits  by  writs 
of  protection ;  9.  That  felons  escaped  punishment  by  procuring 
charters  of  pardon ;    10.  That  the  constables  of  the  king's  . 
castles  took  cognizance  of  common  pleas ;  11.  That  the  king's 
escheators  ousted  men  of  lands  held  by  good  title,  under  pre- 
tence of  an  inquest  of  office*. 

The  king  distinctly  promised  to  redress  these  grievances,  RedresBofgHer 
but  as  to  the  augmented  customs  oh  imports,  he  evasively  "^^k**^*®**- 
answered,  **  that  ho  would  take  them  off,  till  ho  should  per- 
ceive, whether  himself  and  his  people  derived  advantage  fVotti 
so  doing,  and  act  thereupon  as  he  should  be  advised ;"  accord- 
ingly, the  next  year,  he  issued  writs  to  collect  these  new 
customs  again'. 

Edward  was,  by  an  assembly  composed  of  prelates,  earls.  The  crown  oon- 
and  barons,  put  under  control  by  ordinances,  in  consequence  *~»«ibyordi- 
of  which,  the  royal  authority  was  almost  annihilated,  and  a 
tyrannical  aristocracy  established*;  but  such  proceedings  were 

*  1  Bot  I'arl.  441.  Prynne's  2  Beglstef,  08.  3  HaUam's  Middle  Ages, 
38,59.    2  Lingard,  491. 

^  3  Hallam*8  Middle  Ages,  GO.    Prynne's  2  Register,  75. 

*  Fcedera,  N.  R  torn.  ii.  105.  1  Rot.  Pari*  281,  447-  Ryley,  Plac.  Pari. 
^26,  529, 530,  541.  3  Rymer,  337.  8  Henry,  133.  2  Liugard,  494*^97. 
2  Hume,  333,  334.     1  Stat.  Realm,  167, 158. 
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EdwabdII.  subsequently  treated  as  an  unconstitutional  assumption  of 
1307— 1327«  pov^er,  and  therefore  annulled^:  the  king,  however,  wanted 
ability  to  avail  himself  of  his  resources,  when  relieved  from 
the  restraints  to  which  he  had  been  subjected,  and  his  mis- 
conduct, with  the  consequent  discontent  of  his  people,  were 
productive  of  the  events  which  ended  in  his  death\ 


2.  Legislatite  Assemblies. 

imperfeotpreaei^       Durfug  the  rcigu  of  Edward  11.  the  Bolls  of  Parliament  are 
imperfect,  and  all  the  other  documents  imperfectly  preserved, 
arising  from  the  disturbed  state  of  the  country,  and  from 
omissions  in  entering  the  public  transactions  on.  record. 
Dispenaing  Apparent  irregularity  prevailed  in  the  constitution  of  the 

^^*'*  legislative  assemblies,  for  even  in  the  eighth  year  of  this  reign, 

the  king  and  his  council  assumed  the  power  of  acting  legis- 
latively in  certain  cases,  even  upon  subjects  determined  by 
statute,  ^'  notwithstanding  the  statute,^^  and  on  such  proceed- 
ings, seems  to  have  been  founded  the  claim  of  a  dispensing 
power  in  the  crown  ^ 

Of  the  proceedings  in  parliament  under  the  writs  of  May  15  % 
14  Edward  II.,  there  is  no  evidence  in  the  printed  collection  of 
Award  of  exile     Rolls;  but  in  the  authorised  collection  of  Statutes,  the  award  of 
^^.  exile  of  Hugh  le  Despencer  annexed  to  the  Close  Roll  of  15  Ed- 

ward II.  has  been  inserted.  This  instrument  is  remarkable  as 
Fint  mention  of  being  the  first,  in  which  the  earls  and  barons  are  styled  ^^  peers 
j^peers  of  the  ^f  ^^^  land,""  an  appellation  since  constantly  appropriated  to  the 
temporal  lords  of  parliament ;  and  although  the  prelates  and 
commons  are  made  parties  to  the  instrument,  yet  it  is  observ- 
able that,  the  award  of  exile  is  by  the  ^'  peers  of  the  land,  earls 
and  barons,^^  without  mention  either  of  the  prelates  or  of  the 
commons ;  at  the  same  time,  the  consent  for  the  return  of 
the  Despencers  is  required  to  be  that,  of  the  prelates,  earls,  and 
barons  in  parliament  duly  assembled,  but  still  without  men- 
tioning the  commons;  in  fact,  until  15  Edward  II.,  it  \viis 
not  distinctly  understood,  that  to  make  a  law  on  every  subject, 

-   *  6  Pari  Hist  176.    2  Lingard,  631.    8  Hemy,  133. 
*  2  Hume,  352—362.    2  Lingard,  634—550. 
^  Rot  Pari.  8  Edward  11.  292. 
'  Claus.  14  ^ward  {I.  in  dors.  m.  5. 
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the  consent  of  the  commons  waa  necessary;  it  being  thought  Edward  II. 
sufficient,  if  the  sanction  of  those  should  be  given,  whose  ^^^7""^^^- 
interests  were  to  be  directly  and  immediately  affected". 

The  assent  of  the  commons  does,  however,  appear  in  two 
revolutionary  proceedings, — ^the  appointment  of  the  lords 
ordainers  in  131 2  \  and  that  of  Prince  Edward  as  guardian  of 
the  realm,  in  the  rebellion  which  ended  in  the  king'^s  dethrone- 
ment; and  the  commons  were  consulted  upon  the  ordinances 
to  be  made  for  the  reformation  of  the  government.  In  the 
former  case,  it  indicates  that,  the  aristocratic  party  then  com- 
bined against  the  crown,  were  desirous  of  conciliating  popu- 
larity ;  in  the  latter  case,  the  deposition  of  Edward  II.,  the 
commons'*  assent  was  pretended,  in  order  to  give  more  spe- 
ciousness  to  the  transaction^. 

The  most  important  document  of  this  reign  is  Stat.  15  Lcgiaintivo  au- 
Edward  II.*,  by  which  it  was  enacted  that,  for  ever  there-  tobetatheking, 
after  all  manner  of  ordinances  or  provisions,  made  by  the  J^^"*^*'**™" 
subjects  of  the  king  or  his  heirs,  by  any  power  or  authority 
whatsoever,  concerning  the  royal  power  of  the  king  or  his 
heirs,  or  against  the  estate  of  the  crown,  should  be  void,  and 
of  no  avail  or  force  whatsoever ;  but  the  matters  to  be  esta- 
blished for  the  estate  of  the  king  and  of  his  heirs,  and  for  the 
estate  of  the  realm,  and  of  the  people,  should  be  treated,  ac- 
corded, and  established  in  parliaments  by  the  king,  and  by  the 
assent  of  the  prelates,  earls,  and  barons,  and  the  commonalty 
of  the  realm,  according  as  had  been  before  acctistomed. 

This  statute  therefore  declared  the  legislative  authority  for  Legislative 
the  estate  of  the  king,  and  for  the  estate  of  the  realm  and  of  [hrkinV^  ^ 
the  people,  to  reside  only  in  the  king,  with  the  assent  of  the  iwrJ*ament. 
prelates,  earls,  barons,  and  commons,  assembled  in  parliament ; 
and  that  every  legislative  act  not  done  by  that  authority, 
shonld  be  deemed  void,  and  of  no  effect. 

But  it  is  observable  that  this  act  speaks  only  of  the  legis-  Judicial  power 
lative  power.      It  leaves  untouched  the  judicial  power  in  *®'*^***°'* 
parliament,  in  which  that  portion  of  the  parliament  described 
in  the  act,  by  the  words,  "  the  commonalty  of  the  realm,'*'' 
had  never  taken  any  part,  and  who  afterwards,  in  the  reign  of 
Henry  IV.,  disclaimed  a  right  from  interference. 

■  1  Rot  Pari.  Edward  II.  App.  443.    2  Prynne,  68— 72.    Foedera,N,E. 
torn,  il  84.    3  Hallam's  Middle  Ages,  58. 

*  1  Rot  ParL  281.   Walsing.  97.  ^  Ex.  mag.  rot.  Stat.  m.  31. 

•  3  HaUam's  Middle  Ages,  61. 
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ESWAAD  IL 

]  807— 1327. 

Essontial  diffe- 
rence between 
the  Statute  of  15 
Edward  U.  and 
the  Charter  of 
John. 


First  statute  by 
which   the   con- 
stitution  of  tho 
legislature  was 
distinctly  de- 
scribed. 


Constitution  of 
the  legislative 
power  founded 
on  usage. 


Immemorial 
usage  defined. 


By  whateyer  violence  this  etatute  may  have  been  obtained, 
it  declared  tho  constitutional  law  of  the  realm  on  this  im- 
portant subject ;  and  though  the  distinct  powers  of  the  several 
descriptions  of  persons,  constituting  the  legislative  assembly 
under  the  king,  may  not  have  been  then  so  clearly  and  defini- 
tively established,  as  they  have  since  been,  the  declaration 
contained  in  this  statute,  must  be  considered  as  fixing  a  basis, 
different  from  that  which  was  declared  in  the  Charter  of  John; 
and  expressly  founded,  not  on  any  statute,  but  on  custom, 
by  the  concluding  words,  '*  according  as  had  been  before  ac- 
customed.'*' 

This  statute  is  the  first  solemn  act,  by  which  the  constitution 
of  the  legislative  assembly  of  the  realm  was  distinctly  described, 
after  the  Charter  of  John,  but  which  had  been  early  abandoned 
as  a  legislative  declaration. 

The  words  of  the  statute  declaring  what  then  was,  by 
usage^  the  true  constitution  of  the  legislative  power  of  die 
realm,  and  founding  the  declaration  upon  that  U8(ig€^  do  not 
assume  that  the  usage  so  declared  Was  immemorial,  or  even 
that  it  had  prevailed  for  any  great  length  of  time. 

The  declaration  is,  simply,  that  such  waA  the  constitution  of 
the  legislative  power,  when  the  statute  was  made :  and  that 
such  constitution  had  been  before  accustomed^  and  had  acquired, 
by  custom^  the  force  of  law. 

From  the  terms  of  the  statute,  it  may  be  concluded  that^  in 
1 5  Edward  II.  no  express  law  existed  upon  the  subject ;  and  that 
the  constitution  of  the  legislative  power,  so  declared,  was  founded 
simply  on  usage.  It  seems,  therefore,  that  tho  constitution  of 
the  legislative  power,  as  it  was  in  15  Edward  IL,  must  be 
considered  as  founded  solely  on  usage^  and  on  sudh  usage  a$ 
pretailed  at  that  time^  and  Ihad  for  some  time  before  prevailed. 
To  ascertain  what  is  noit  the  constitution  of  the  legislative 
power,  resort  must  be  had,  in  the  first  place,  to  the  usage  in 
15  Edward  II.,  and  then  to  consider  how  far  that  usage  has 
been  affected  by  subsequent  usage^  or  express  law. 

More  ancient  usage  cannot  be  deemed  properly  to  control  the 
usage  in  15  Edward  II.  The  object  of  the  statute  was  to 
prevent  reference  to  more  ancient  usage,  and  to  retider  the 
usage  of  the  time^  the  law  of  the  constitution,  by  a  declarative 
act. 

It  has  been  supposed  that  a  very  great  length  of  time  was, 
in  the  ordinary  administration  of  the  law,  deemed  necessary  to 
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coQstitnte,  what  haa  been  called  immemorial  usase.     But  this   Edward  IL 
has  arisen,  from  confounding  the  limitations  of  time  intfo-         ' 
duced  by  positive  statutes,  respecting  writs,  with  the  general 
law  on  the  subject,  as  stated  by  Sir  fidward  Coke  in  his  first 
Institute  ^ 

According  to  thd  ancient  law  of  this  country,  a  great  length 
of  time  was  not  deemed  necessary  to  give  title  by  prescription, 
where  there  was  continual  usage  ^. 

But  the  language  of  Stat.  15  Edward  II.  does  not  even  The  language  of 
import,  what  might  be  deemed  immemorial  usage ;  but  only  n.  does  not  im- 
such  length  of  usage,  as  warranted  the  legislature  in  assuming  p^m™«ooriai 
that,  the  usage  had  prevailed  so  long,  as  to  give  the  people  a 
right  to  its  continuancd. 

It  asserted  what  was  then  the  constitution  of  the  legislative 
power,  and  denied,  by  implication,  that  the  legislative  authority 
belonged,  in  any  oas^,  to  the  king  ordjf^  or  to  the  prelates^  eafk^ 
and  barofU^  assembled  iti  parliament,  exdume  of  the  com* 
monaliff ;  that  commonalty  being,  at  the  time  of  passing  of 
that  act,  and  having  been  for  some  time  before,  represented  by 
knights,  citizens^  and  burgesses,  elected  according  to  the  usage 
which  then  prevailed* 

This  positive  declaration,  involving,  impliedly,  the  negative  The  statute  in 
assertion,    was  liimed  against  the  attempt  which  had  been  S^^^tion* 
made  by  the  lords  ordainers,  to  attribute  to  the  prelates,  earls,  ^^!j|^^  ^^ 
and  barons,  especially  summoned  by  special  writs,  powers 
of  legislation  for  certain  purposes,  without  the  concurrence  of 
the  commonalty ;  and  the  statute  was  made  not  only  with  the 
concurrence  of  the  king,  but  for  the  maintenance  of  his  authcv 
rity,  as  well  as  to  support  the  rights  of  the  people.     It  was 
in  perfect  conformity  with  the  oath  which  Edward  had  taken 

f  Co.  Litt.  115(a). 

^  According  to  the  ancient  law  of  the  conntry,  words  importing  that  such 
a  cnstom  had  been  used  ^'  de  tempore  cujus  contralium  memoria  hominuni 
Boa  existity*'  meant  only,  as  stated  by  Littleton,  (Ten.  s*  170),  that  no 
Boan  then  in  life  had  heard  any  proof  to  the  contrary.  The  Mirror, 
(Ca.  5,  s.  1)  considers  it  as  an  abuse  to  treat  any  time  as  within  time  of 
memory,  of  which  no  man  could  testify  either  of  sight  or  hearing ;  which 
(the  aathor  adds)  do  not  geneTaUy  endure  above  forty  years. 

Bracton,  (libi  3|  foL  230),  speaking  of  time  of  memory  to  give  title  to  prescrip- 
tion, says,  "  Docere  oportet  longiim  tempus  et  longum  usum,  ilium,  viz.,  qui 
excedit  memoriam  holninum*  Tale  enim  tempus  sufficit  pro  jure."  With 
this  Pleta  (lib.  4,  c  24^)  agrees^  Coke  upon  Littleton,  says,  (  115a.)  '*  Time 
of  liinitation  is  two-fold.  First  in  writs,  and  that  is  by  divers  acts  of 
parUament^  secondly,  to  make  a  title  to  any  inheritance,  and  that,  (as 
LittletoQ  saith,)  lA  by  the  oonunoti  law.*' 
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Edward  II.   at  his  coronation,  by  which  he  encased  to  hold  and  keep  the 

1307—1327      t  .  oo  ^    r 

11   laws  and  customs,  which  the  "  commonalty'''  of  the  kingdom 

should  have  elected. 
Practice. after 42       The  Stat.  15  Edward  II.,  therefore  proves  that,  at  that 
biishodanew      time,  practice  had  introduced  and  established  a  new  constitu- 
toeiSSdSve'     *^^^  ^^  *^®  legislative  assemblies  of  the  realm,  under  the  king ; 
aMembUos.         that  it  had   been  so    introduced   and  established  after  the 

Charter  of  John,  after  the  first  Charter  of  Henry  III.,  and 
after  the  parliament  at  Oxford,  in  42  Henry  III.;  but  before 
15  Edward  II.;  and  that  such  practice  had  prevailed  so  long 
before  15  Edward  IL,  as  to  give  it,  in  the  opinion  of  the 
parliament  then  assembled,  the  force  and  effect  of  a  custom, 
which  the  parliament  declared,  should  thereafter  be  considered 
as  established  law. 

The  manner  in  which  such  matters  had,  immediately  before 
that  statute,  been  accustomed  to  be  "  treated,  accorded,  and 
established,^'  in  and  from  23  Edward  I.,  a  period  of  thirty 
years ;  was  by  laws  made  by  the  king,  with  the  assent  of  those 
lords,  spiritual  and  temporal,  to  whom  the  king's  special  writ 
of  summons  had,  in  his  discretion,  been  addressed  for  the 
purpose,  and  with  the  assent  of  the  knights,  elected  by  the 
responsible  freemen  of  the  several  shires  of  the  kingdom,  and 
citizens  and  burgesses  chosen  from  cities  and  boroughs,  by 
all  their  respective  free,  permanent,  and  inhabitant  house- 
holders ;  in  pursuance  of  writs  issued  at  the  discretion  of  the 
king,  for  that  purpose ; — ^the  precedent  in  23  Edward  I.,  being, 
apparently,  after  that  year,  the  general  guide,  in  the  issue  and 
execution  of  those  writs. 
Difficulty  in  as-  Much,  howcver,  of  the  constitution  at  this  time,  both  of 
^"wicTlSd  ^^^^  ^^  commons,  is  involved  in  obscurity,  it  being  difficult 
the  counties  of  to  assigu  a  roasou,  why  Wales,  and  the  counties  of  Chester  and 

Chester  and  Dur-    t\1-i_i  /.,  ,i  -. 

ham  had  no  re-  l>urnam,  had  no  representatives  m  the  commons   house  of 
preeentatives.      parliament ;  and  by  what  means  the  temporal  lords,  'sum- 
moned by  special  writs,  afterwards  acquired  the  right  to  be 
members  of  the  legislative  assembly  thus  constituted,  and 
transmitted  a  similar  right  to  others. 
Irregularity  in         In  Summoning  the  temporal  lords  to  their  parliaments,  both 

summontng  tem-     t^^  it  ii*  •  •>  ii«  .* 

porai  lords  to      i^uward  I.  and  his  son,  m  many  instances,  used  discretionary 
parliament.         power.     The  uumber  of  barons  specially  sununoned  to  par- 
liament during  great  part  of  the  reign  of  Edward   I.,  and 
during  the  first  years  of  Edward  II.,  averaged  about  eighty. 
Those  summoned  in  the  latter  years  of  Edward  IL,  never 
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amoanted  in  number  to  fifty,  and  their  number  was  sometimes   Edward  II. 
under  forty.  — — 

Persons  summoned  to  parliament  at  one  time,  were  not  Pewons  sum- 
afterwards  summoned;   descendants  of  some  of  those  sum-  mentatoiw'  ^ 
moned  at  one  time,  were  not  afterwards  summoned  at  any  ^^J;,^^. 
time ;  or  some  descendants  were  siunmoned,  and  some  were  moned. 
not ;  and  persons  summoned  to  one  parliament,  were  not  sum- 
moned to  another;  from  which  it  must  be  inferred  that,  a 
degree  of  power  was  exercised  by  the  crown  on  this  subject, 
which  destroys  the  idea  of  rights  to  writs  of  summons  by  no  privilege  to 
virtue  of  tenure ;  rights  wholly  inconsistent  with  the  discre-  ^^,**by*^ue 
tionary  power  thus  exercised  by  the  crown,  from  the  accession  of  tenure. 
of  William  I.,  and  inconsistent  also  with  that  right  which  has 
been  since  constantly  exercised  by  the  crown,  of  summoning, 
by  special  writs,  persons  having  no  right  to  demand  such 
writs  by  virtue  of  tenure,  and  of  giving  by  patent  to  others  in 
the  same  situation,  the  right  to  demand  such  writs  and  sum- 
mons, in  derogation  of  the  rights  of  those  entitled  by  tenure, 
if  any  such  rights  then  existed**. 

Subsequent  to  Stat.  15  Edward  II.,  crude  notions  existed,  lughtofthe 
derived  from  what  was  probably  the  ancient  constitution  of  ^^i^^  * 
the  common  council  of  the  realm,  as  expressed  in  the  Charter  gammong,  ariwee 

.  '  I  from  a  poflsearion 

of  John.     But  those  notions  seem  to  have  been  principally  of  the  temporal- 
applied  to  the  clergy,  as  a  part  of  that  assembly ;  and  to  this        ^       "** 
day,  the  right  of  the  archbishops  and  bishops  to  demand  a  writ 
of  snunmons  to  parliament,  depends  on  their  possessing,  by  war- 
rant from  the  crown,  the  temporalities  of  their  respective  sees. 

The  prelates  are  still  members  of  the  common  council  of  ciergy  have  a 
the  realm,  by  reason  of  tenure;  but  they  have  a  character,  as  Sf^imthe^ 
members  of  such  council,  distinct  from  that  of  the  peers  of  ?®^**'***® 
the  realm,  who  claim  their  dignities  by  creation^  or  by  pre- 
scription and  descent^  and  in  whom  the  rights  of  their  respective 
dignities  vest,  at  the  instant  of  creation^  or  descent.     Their 
digmties  are  also  incapable  of  cession^  and  during  the  respeo- 
five  lives  of  those  by  whom  they  are  possessed^  remain  indelible^ 
except  by  forfeiture,  or  by  express  act  of  the  legislature. 

It  does  not  appear  that  the  government  of  Edward  II.  was.  Tallage  of 
comparatively  speaking,  tyrannical;  but  he  was  accustomed  to  ^*™«™®**™* 
tallage  the  demesne  towns  without  any  parliamentary  sanc- 
tion". 

*  1  Bep.  Dig.  Peer.  266^294,  pasBim.      ^ '  Mad.  Fir.  Bur.  6.  1  Rot.  Pari  449. 
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Edward  II. 
1307—1327. 

Complaints  of 
commoners  as 
to  tallage. 


In  19  Edward  II.  the  commons  complained  that,  "  whereaa 
we  and  our  ance8toi:3  have  given  many  tallages  to  the  king's 
ancestors,  to  obtain  the  charter  of  the  forest,  which  charter 
we  have  had  confirmed  by  the  present  king,  paying  him 
largely  on  our  part ;  yet  the  king^s  officers  of  the  forest  seize 
on  lands,  and  destroy  ditches,  and  oppress  the  people,  for 
which  they  pray  remedy,  for  the  sake  of  God  and  his  father's 
soul."  They  likewise  complained  of  arbitrary  imprisonment, 
against  the  law  of  the  land^^  To  these  complaints  the  king 
promised  effectual  redress^'. 


Section  VIL 


EDWARD  IIL,  Jannuy  20,  a.  d.  1327,— June  31,  a.  d.  1377- 


1.  General  Observations. 

2.  Judicial  Powers  of  the  Peers. 

3.  Alienation  of  Lands. 

4.  Privileges  of  Peerage. 

5.  Antipathies  against  the  Papal 

Power. 


6.  Arbitrary  Exercise  of  the  Royal 

Authority. 

7.  Increased  Importance  of  Par- 

liament. 

8.  Pecuniary  Impositions. 


Edwahd  III. 
1327—1377. 


IncreaBed  impor- 
tance of  parlia- 
ment 


1.     General  Observatiojis. 

Edward  II.  having  resigned  in  favour  of  his  son,  the  latter 
ascended  the  throne ;  his  coronation  succeeded,  at  which  the 
oath  administered  to  him,  resembled  that  taken  by  his  father  ^ 

Conquerors,  though  usually  the  bane  of  human  kind,  proved 
often  in  the  feudal  times  the  most  indulgent  of  sovereigns. 
They  stood  most  in  need  of  supplies  from  their  people ;  and, 
not  being  able  to  compel  them  by  force  to  submit  to  the  neces- 
sary impositions,  they  were  obliged  to  make  them  some  com* 
pensation,  by  equitable  laws  and  popular  concessions*. 

The  pecuniary  necessities  of  Edward  were  such  that,  the 
parliament  attained  greater  consideration  during  his  reign,  and 
acquired  more  regular  authority,  than  in  any  fonner  time  ; 
and  even  the  House  of  Commons,  which,  during  turbulent  and 
factious  periods  was  naturally  depressed  by  the  greater  power 
of  the  crown  and  barons,  began  to  appear  of  some  weight  in 
the  constitution^. 

"  1  Rot.  Pari.  430.  «  3  Hallam's  Middle  Ages,  60,  61. 

^  4  Rymer,  243.  '  Robcrtson^s  Hist.  Scot.  R  1. 

°  SeldeA*s  Titles  of  Honor,  021.    4  Rymer,  7S&    8  Henry,  155. 
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With  respect  to  the  temporal  lord*,  the  king  assumed  the  Edwarp  III. 
power  of  giving  one  degree  of  dignity,  that  of  "  duke,^'  which  ' 

had  not  been  given  by  his  predecessors,  and  the  fact  shows  Titieof  ••dui»« 
that,  the  exclusive  creation  of  titles  of  dignity  was  then  con-^ 
sidered  as  vested  the  crown. 

One   of  the   most   popular  laws  enacted  by  any  prince  Limitotionofthe 
was  Stat.  25  Edward  III.\  and  which  limited  the  cases  of  1™*^^^^    „' 

'  1  •       •      1    Stat*  25  Edw.  III. 

high  treason,   before  vague  and  uncertain,  to  three  principal  cs. 
heads :  conspiring  the  death  of  the  king,  levying  war  against 
him,  and  adhering  to  his  enemies ;  and  the  judges  were  pro* 
hibited,  if  any  other  cases  should  occur,  from  inflicting  the 
penalty  of  treason  without  an  application  to  parliament. 

In  consequence  of  a  parliamentary  ordinance*,  the  chief  Lords  and  oom- 
justice,  in  40  Edward  III.  addressed  the  lords  and  commons  to^^gusb. 
in  English  instead  of  French,  which  practice  was  afterwards  stet.30Edw.m. 
continued ;  but  the  French  language  still  continued  in  use  in  ^'  ^^ 
bills  of  parliament,    and  other  proceedings,   notwithstanding 
the  declaration  of  the  king's  will.     The  English  language  had 
always  prevailed  as  the  language  of  the  body  of  the  people, 
though  the  French  had  been  generally  used  by  those  of  higher 
condition ;  and  the  adoption,  though  partial,  of  the  English, 
in  legal  and  parliamentary  proceedings,  had  an  important  effect, 
in  diffusing  a  more  general  knowledge  of  the  law  and  mode  of 
government,  which  ultimately  tended  to  establish  the  consti- 
tution upon  its  present  basis^ 


2.    Judicial  Powers  of  the  Peers. 

The  jurisdiction  of  the  "  Curia  Regis,'*''  seems  in  this  reign  juriBdiction  of 
to  have  changed.     It  was  the  supreme  court  of  justice,  both  chLigid. 
by  way  of  original  and  appellate  jurisdiction,  and  part  of  the 
jurisdiction  of  this  court,  is  at  the  present  moment  vested  in  the 
*'  lords  spiritual  and  temporal."*'    . 

The  first  authentic  record  of  its  change,  is  an  entry  in  the 
Clow  Roll  of  1  Edward  III.,  in  which  the  '^  Placita,  coram 
rege  et  consilio  suo  in  parliamento,''  are  described  as  having 
been  "in  presentia  regis,  procerum  et  magnatum  regni,  in 
parliamento  suof'  thus  exclusively  comprising  all  the  lords 
spiritual  and  temporal,  summoned  to  parliament.     The  office 

*  CSL    1  Btat.  Realm,  319.    2  Hot.  Pari.  239.    3  Liiigard,  117. 

*  Btat  36  Edw.  III.  c.  15. 

*  1  Bep.  Dig.  Peer.  295—334,  passim. 
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Edward  III.  of  chief  justiciary  had  then  ceased;  the  chancellor  had  become 
J327— 1377.    ^g  gpg^  1^^  Qgjg^j.  ^f  ^jj^  crown;  the  King's  Bench,  Common 

The  Judges  cease  Pleas,  and  Exchcqucr  had  bccomc  Separate  courts;  the  judges 

partoof  the        took  rank  according  to  their  ancienty  as  judges,  the  chie&  of 

iegifiiatui«.         ^^Yi  court  Only  having  precedence,  and  at  this  period  were 

considered  merely  as  assistants  in  parliament, — ^not  as  integral 

and  component  parts  of  the  legislature. 

The  lords  take  It  is  evident  that  the  principles  on  which  the  judicial  pro- 

if  toe  J^iilJ^  ceedings  of  the  lords,  according  to  the  present  constitution  of 

mont  parliament,  ought  to  have  been  regulated,  were  not  definitively 

settled  in  4  Edward  III.     They  assumed  to  themselves,  and 

were  allowed  by  the  king,  the  title  of  judges  of  the  parliament; 

Trials  of  Simon    they  protested  against  being  required  to   judge   Simon   de 

ThS^'^J^^    Beresford,  because  he  was  not  their  peer ;  and  they  suffered 

of^iT'  *"**  ^*^    Thomas  de  Berkeley,  who  was  their  peer,  to  be  tried  by  a  jury 

of  knights  in  a  proceeding  "  coram  rege  in  plenopai'liamento,'' 

without  any  interference,  as  far  as  appears,  on  their  part. 

It  is  true  that  Berkeley  up6n  his  arraignment  had  put 
himself  "  super  patriam  ;'^'  but,  as  Richard,  son  of  Edmund, 
Earl  of  Arundel,  alleged  in  the  same  parliament,  by  the  great 
charter  no  earl,  baron,  or  other  person  of  the  kingdom  was 
to  be  proceeded  against,  but  by  judgment  of  his  peers ;  and 
therefore  the  trial  of  Thomas  de  Berkeley  in  full  parliament 
by  twelve  knights,  who  were  not  his  peers,  seems  to  have 
been  as  irregular  a  proceeding,  though  not  so  unjust,  as  the 
condemnation  by  the  peers,  of  Roger  Mortimer,  Earl  of  March, 
their  peer,  and  Simon  de  Beresford,  not  their  peer,  without 
trial,  on  the  supposed  notoriety  of  the  truth  of  the  charges 
made  against  them. 
Judgment  of  the  The  judgment  of  the  Earl  of  March,  as  in  the  case  of  the 
reverawL**"^  Earl  of  Lancaster,  was  after  his  execution  reversed,  because  it 
was  without  trial,  and  it  might  also  have  been  deemed  erro- 
neous, for  want  of  a  lawful  presentment  of  the  offence  to  warrant 
such  a  trial, 
niegai  a«em-  The  king  in  the  sixth  year  of  his  reign  communicated  to 

**"**•  parliament  that,   "  divers  persons,   in   defiance  of  the  law, 

assembled  in  great  companies,  and  committed  great  outrages,'*'" 
and  requested  the  prelates,  earls,  barons,  ^^  et  autres  grantz^^ 
to  advise  him  on  the  subject. 

^  There  was  at  this  period  no  distinction  oetween  temporal  peers,  except 
"  earls**  and  '^ barons;**  though  in  many  entries  in  the  Parliament  Bolls 


ni.]  THE   HOUSE   OP   PLANTAGENET.  113 

The  prelates  stated  it  did  not  belong  properly  to  them,  to  Edward  III. 
consult  about  keeping  the  peace,  or  the  chastisement  of  the     1327—1377. 
offences  stated,  and  went  by  themselves  to  consult". 

This  separation  of  the  prelates  from  the  rest  of  the  assembly,  Attouptsof  the 
because  it  did  not  belong  to  them  to  consult  about  keeping  the  Jl^^'J^y"  ^^^ 
peace,  and  the  chastisement  of  felons,  is  a  remarkable  instance  theiaity. 
of  the  attempts  of  the  clergy  to  separate  themselves  from  the 
laity,  and  perhaps  will  serve  to  explain,  why  many  laws  appear 
to  have  been  made,  without  the  concurrence  of  the  prelates. 
In  this  instance,  they  were  no  parties  in  proposing  those  regu- 
lations, which  were  subsequently  enacted,  for  the  preservation 
of  the  peace,  though  they  afterwards  gave  their  assent ; — ^but 
the  exercise  of  their  separate  authority  by  excommunication  and 
ecclesiastical  censures  was,  for  themselves,  an  ample  protection. 

3.    Alienation  of  Lands. 

An  important  law  was  passed  in  1  Edward  III.  with  respect  stat  i  Edwani 
to  the  alienation  of  lands  holden  in  chief  of  the  crown,  which  *"•*'•**• 
took  from  the  king  all  power  of  preventing  such  alienations, 
when  the  lands  were  holden  of  him  in  chief  as  of  his  crown, 
binding  him  to  receive  a  reasonable  fine  for  alienation  ^  without 
his  licence.  At  the  same  time  the  king  disclaimed  any  right, 
to  prevent  alienation  of  lands  holden  of  him  in  chief  as  of  an 
honour  escheated,  or  which  had  otherwise  come  to  his  hands. 

After  this  statute  alienation  of  lands  could  not  be  prevented.  The  crown  inca- 
which  were  holden  of  the  king  in  chief,  as  of  his  crown;  and  if  SI^ ritenauonof 
the  dignity  of  peerage  had  been  incident  to  the  tenure  of  lands  '"*'*"• 
90  holden,  the  alienation  must  have  conveyed  the  dignity  as 
incident  to  the  tenure,  against  the  will  of  the  king;    even 
though  the  crown  might  have  expressly  declared  its  will,  by 
refusing  to  license  the  alienation. 

It  is  extraordinary,  if  the  tenure  of  land  had  the  effect 
of  giving  to  the  tenant  the  dignity  of  peerage,  that  after 
1  Edward  III.,  if  not  before,  no  person  should  have  availed 
himself  of  this  consequence  of  tenure  to  obtain  that  dignity,  or 
that  the  legislature,  should  not  have  been  aware  that,  by  taking 
away  restraint  of  alienation,  such  consequences  might  follow, 
and  should  not  have  provided  against  it. 

Uie  words,  *'et  antres  grantz,*'  are  used,  Imt  their  adoption  was  to  describe 
those  members  of  the  king's  council  who  were  not  "earls  "  or  "barons," 
aod  the  king's  judges  who  were  present  in  parliament. 

'^  Rot.  ParL  Edward  III.  64. 

^  2  Inst  C7.    Bro.  Alienat.  34.    Fitz.  Quare  Impedit,54. 
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niaed  In  14  VA- 
wardlU. 


Priyil^;e  of  peer- 
age is  Inaeparable 
from  the  person. 


Extends  to  the 
wives  and 
widowB  of  peers. 


4.     Privileges  of  Peerage, 

The  confinement  of  the  privileges  of  peerage,  to  those  called 
the  peers  of  the  realm,   as  a  personal  privilege,  giving  no 
privilege  or  even  legal  rank  to  their  families,  and  motdding 
all  who  had  not  that  privilege,  however  high  their  birth, 
into  the  mass  of  the  commons,   is   an   important  constitu- 
tional feature,  and  was  first  clearly  recognised  in  this  reign 
hy  articles  from  the  king,  which  were  assented  to  by  the 
prelates,  earls,  barons,  "et  autres  grantz,*^  and /all  the  com- 
mons of  the  realm  assembled  in  parliament.     It  was  ordained 
that,  no  peer  of  the  land,  officer,  or  other,  by  reason  of  his 
office,  or  of  things  touching  his  office,  nor  for  any  other  cause, 
should  be  drawn  into  judgment  to  lose  his  temporalities,  lands, 
tenements,  goods,  or  chattels,  or  to  be  arrested,  imprisoned, 
outlawed,  exiled,  or  forejudged,  or  compelled  to  answer  or  be 
judged,  except  by  award  of  the  peers  in  parliament ;  saving 
always   to  the  king  and  his  heirs,  in  other  cases,  the  laws 
rightfully  used,  and  by  due  process  ;  and  saving  also  the  Buits 
of  parties.     And  if  any  peer  of  his  ovm  will  would  otherwise 
answer,  or  be  judged  otherwise  than  in  parliament,  that    it 
should  not  turn  to  the  prejudice  of  the  other  peers,  or  to  him- 
self in  any  other  case,  except  if  any  peer  should  be  sheriiT, 
or  farmer  of  fee,  or  had  been  officer,  or  received  the  king^'s 
money  or  other  chattels,  by  reason  of  which  office  or  receipt, 
he  was  bound  to  account,  so  that  he  should  account  by  himself 
or  his  attorney  in  the  accustomed  places  \ 

Thus  confining  the  privileges  of  the  peer,  which  distin- 
guish him  from  all  other  subjects  of  the  realm,  to  his  person, 
except  as  his  heir  afler  his  death,  might  claim  the  dignity  of 
peer  of  the  realm. 

This  privilege  attaches  at  all  times ; — is  distinct  from  that 
privilege  of  parliament,  which  belongs  to  the  members  of  l>oth 
houses  of  parliament ;  it  exists  when  there  is  no  parliament.,  as 
well  as  when  there  is  a  parliament ; — it  extends  to  their  ^nvesi 
and  widows  as  partaking  of  their  personal  privilege,  and  is  lost 
to  the  widow,  when  by  a  second  marriage,  she  loses  the  clia- 
racter  of  widow  of  a  deceased  peer. 


1  2  Rot.  Pari.  126,  127.    1  Rep.  Big.  Peer.  313.    Vide  etiam  5 
282.    3  Lingard,  38. 
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Ebwamd  in. 
5.    Antipathies  against  the  Papal  Power.  1827—1877* 

The  nation  entertained  violent  antipathies  against  the  papal 
power.  The  parliament  pretended  that,  the  usurpations  of  the 
pope  were  the  cause  of  all  the  plagues,  injuries,  famine,  and 
poverty  of  the  realm  ; — ^were  more  destructive  to  it  than  all  the 
wars  ; — ^and  were  the  reason  why  it  contained  not  a  third  of 
the  inhabitants  and  commodities  which  k  formerly  possessed  ; 
— ^that  the  taxes  levied  by  him  exceeded  five  times  those  which  TaxM  levied  by 
were  paid  to  the  king; — that  everything  was  venal  in  that  **»«*»  of  Rome, 
sinful  city  of  Rome  ; — and  that  even  the  patrons  in  England 
had  thence  learned  to  practise  simony,  without  shame  or 
remorse*; — the  king  was  even  petitioned  by  parliament  to 
employ  no  churchman  in  any  office  of  state*,  and  they  threat- 
ened to  repel  by  force  the  papal  authority,  and  thereby 
pro^^ding  a  remedy  against  oppressions,  which  they  could  not, 
nor  would  any  longer  endure'. 

Such  feelings  caused  the  enactment  of  the    '^  Statute  of  The  statute  of 
Provisors*,**  rendering  it  penal  to  procure  any  presentations  ^^fiiL^ai^; 
to  benefices  from  the  court  of  Rome,  and  securing  the  rights  of  asEdw.m.  c  i. 
all  patrons  and  electors,  which  had  been  extremely  encroached 
on   by  the  pope;  and  by  a  subsequent  statute',  every  person 
was  outlawed,  who  carried  any  cause  by  appeal  to  the  court  of 
Rome*. 

These  feelings  of  distrust  prevailed  in  51  Edward  III.,  as  The 


conunone 


amongst  the  petitions  of  the  commons  of  that  year  is  one,  that  JjJ^^^ 
no  statute  nor  ordinance  should  be  made  or  granted  at  the  ocmstitutioMof 
petition   of  the  clergy,  if  it  should  not  be  by  assent  of  the     ®*'  "^  ' 
commons,  and  that  the  commons  should  not  be  bound  by  any 
''  constitutions,''^  which  the  clergy  made  for  their  own  advan- 
tage, without  the  assent  of  the  commons,  for  the  clergy  would 
not  be  bound  by  any  of  the  king's  statutes  or  ordinances,  made 
without  their  assent'. 

Throughout  this  reign  and  those  of  Edward  I.  and  II.,  there  strugsiebythe 


free 
mnjo 

exempt  themselves  from  the  control  of  the  temporal  power,  i»^'w- 


appears  to  have  been  a  continual  struggle  of  the  clergy,  to  2S!ltoBi**rai 


*  Cotton,  74,  128,  129.  •  Ibid,  112.    2  Hume,  493. 

»  1  Cotton,  41.  *  26  Edward  III.  Stat  6.    27  Edward  III.  Stat.  1. 

*  27  Edward  III.  c.  1.    38  Edward  III.  Stat  2,  c.  1. 

*  2  Hume,  492,   493.      Vide   post  infra   tit.    **  Reformation '♦    temp. 
Henry  VIII. 

"'   3  lingard,  124,  125. 
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Edward  III.  and  a  strong  disposition  on  the  part  of  the  lords  and  commons, 
1327—1877.  and  especially  of  the  commons,  to  resist  their  pretensions ; 
but  the  king,  dreading  a  contest  with  the  clergy,  appears  to 
have  endeavoured  to  support  the  temporal  authority  to  a  much 
less  extent,  than  that  to  which  the  commons  would  have 
carried  it. 

The  existence  of  a  distinct  convention,  consisting  of  the 
prelates,  and  representatives  of  the  clergy,  assembled  at  the 
same  time  vnth  the  prelates  and  other  lords  of  parliament,  and 
the  representatives  of  the  commons,  under  the  king,  and 
claiming  exemption  as  to  their  spiritualities,  with  the  property 
which  they  included  under  that  denomination,  from  the  power 
of  parliament,  and  rendering  aid  to  the  king,  by  their  exclusive 
grants  out  of  those  revenues,  which  were  not  considered  liable 
to  any  charges  under  the  general  legislative  assemblies  of  the 
country,  had  tended  to  create,  in  some  degree,  two  legislative 
assemblies, — one  spiritual  and  the  other  temporal.  The  pre- 
lates being,  from  their  numbers  and  riches,  influential  members 
of  both  assemblies,  and  as  the  aids  to  be  expected,  from  what 
they  termed  their  spiritual  possessions,  depended  entirely  on 
the  votes  of  the  clergy,  whilst  the  prelates  had  equal  votes 
with  the  temporal  lords,  in  charging  all  other  property,  ren- 
dered the  crown  very  cautious  in  its  contests  with  the  eccle- 
siastics, and  unwilling  to  give  them  offence. 

But  it  is  evident  whilst  such  privileges  were  recognised,  the 
constitution  of  the  legislature  for  all  purposes,  was  not  com- 
pletely established  on  its  present  basis. 


F^PBQIMIIlt  OOH' 

flmatlonof 
■tatutwreqnind. 


6.    Arbitrary  Exercise  of  the  Royal  Authority. 

A  statute  which  had  been  enacted  some  years,  instead  of 
acquiring,  was  imagined  to  lose  force  by  time,  and  needed  to 
be  often  renewed,  by  subsequent  statutes  of  the  same  sense  and 
tenour.  Hence,  likewise,  that  general  clause  so  frequent  in  old 
acts  of  parliament,  that  the  statutes  enacted  by  the  king'^s 
progenitors  should  be  observed*;  a  precaution  which,  if  ^e 
circumstances  of  the  times  be  not  considered,  might  appear 
absurd  and  ridiculous;  and  the  frequent  confirmations,  in 
general  terms,  of  the  privileges  of  the  church,  proceeded  from 
the  same  cause*. 


»  3C  Edward  III.  c.  1.    37  Edward  III.  c.  1. 


'  2  Hume,  488. 
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The  charter  or  statute  "  de  Tallagio  non  concedendo,'^  though  Edward  III. 
never  repealed,  seems  to  have  abeadj  lost  by  age  all  \U  ^327— 1377* 
authority,  for  there  was  no  act  of  arbitrary  power^  more 
frequently  repeated  by  Edward  than  that,  of  imposing  taxes 
without  consent  of  parliament,  of  which  there  are  numerous 
instances  in  the  firsts  thirteenth^  fourteenth",  twentieth', 
twenty-first ^  twenty-second',  twenty-fifth',  thirty-eighth *% 
fiftieth",  and  fifty-first  *■  years  of  his  reign,  and  he  openly 
avowed  and  maintained  such  power. 

All  the  high  prerogatives  of  the  crovm  were  exercised  in  this  ThecommoM 
reign;  but  it  gave  consolation,  and  was  considered  as  a  pre-  thetymmyof 
sage  of  their  ultimate  annihilation,  that  they  were  indignantly  ***®®^^- 
complained  of  by  the  commons^":   such  as   the  dispensing 
power",    extension  of  the  forests",    erecting  monopolies*', 
exacting  loans *^,   stopping  justice  by  particular  warrants", 
the  renewal  of  the  commission  of  trailbaton ",  pressing  men 
and  ships  into  the  public  service*®,   levying  arbitrary  and 
exorbitant  fines '^  extending  the  authority  of  the  privy  council 
to  the  decision  of  private  causes  ■*,  enlarging  the  power  of  the 
mare5chal''s  and  other  arbitrary  courts*',  imprisoning  members 
for  freedom  of  speech  in  parliament*^,  obliging  people,  without 
any  rule,  to  send  recruits  of  men-at-arms,  archers,  and  hoblers 
to  the  army**. 

7-  Increased  Importance  of  Parliament. 

The  commons  increased  in  power,  notwithstanding  the  AoquiBition  of 
exactions,  evasions,  and  authority  of  the  king,  the  principles  I^^Sm.^*^^* 
being  recognised  that,  no  alteration  in  the  law  could  be  efiected, 
except  through  the  instrumentality  of  the  lords  and  commons, 
that  involuntary  pecuniary  taxation  was  illegal,  that  the  com- 
mons possessed  the  privilege  of  impeachment ;  vnth  a  right  of 
investigating  public  abuses  \     Thus  the  king  in  the  twenty- 

»  4  Bymer,  363.  *  lb.  17, 18.  *  lb.  39.  •  lb.  47- 

'  lb.  52,  53,  67,  M.  *  lb.  69.  »  lb.  76.  *«  lb.  lOJ. 

"  lb.  138.  '«  lb.  162. 

"  Rot.  ParL  Edward  lU.  66, 104, 160, 161, 166,201. 

'♦  Cotton's  Abr.  148.  "  Cotton,  71. 

'•  Cotton's  Abr.  61,  61,  122. 

'^  6  Rymer,  491,  674.    Cotton's  Abr.  56. 

'»  Cotton,  114.  *»  Ibid.  67.  **  Cotton's  Abr.  47,  79,  1 13. 

«  Ibid.  32.  *«  Ibid.  74.  "  Ibid. 

**  "Walsing.  189, 190. 

«*  8  Tyrrell's  Hist.  564.    2  Hume,  490.    3  Lingard,  131,  J  32. 

'  Rot.  FarL  Edward  III.  237,  253.    Vide  post  infra,  121. 
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Edwaed  III. 
;iS27— 1377. 

Ordinance  of  the 
Staple. 


DiitiBctfon  be- 
tween an  ordi- 
nance anda 
statute. 


Reeognitlon  of 
the  Stat  15 
Edward  n. 


flev«nth  year  of  his  rei^  held  what  was  called  a  great  council 
at  Westminster,  in  which  the  ^^  Ordinance  o/theStapte'"  was 
promulgated.  To  this  council  only  one  knight  was  summoned ' 
for  every  county,  and  two  citizens  or  burgesses  were  required 
from  thirty-seven  cities  and  boroughs,  by  writs  directed  to  their 
officers,  and  not  the  sheriSs  of  the  counties^  no  writs  being  sent 
to  the  other  places,  from  which  representatives  had  been 
usually  required.  This  assembly,  therefore,  was  not  that,  which 
had  been  customarily  convened  within  the  meaning  of  Stat.  15 
Edward  IL,  for  the  constitution  of  a  legislative  assembly;  and 
those  which  attended  had  not,  according  to  the  provisions  of 
such  statute,  the  power  of  making  laws,  touching  the  estato  of 
the  king  and  common  profit  of  the  realm. 

The  commons  assembled  in  the  council,  though  they 
approved  of  the  ordinances,  objected  to  the  authority,  by 
which  it  was  proposed  that  they  should  be  sanctioned;  though 
such  ordinances,  according  to  earlier  practice,  would  have 
been  deemed  legal  by  the  kiug^s  order  in  council.  They 
suggested  the  propriety  of  the  ordinances  being  embodied  in 
a  statute,  by  the  lords  spiritual  and  temporal,  and  by  the 
knights,  citizens,  and  burgesses,  duly  elected,  and  assembled 
at  a  subsequent  parliament,  by  which  the  ordinances  of  .the 
council  could  alone  receive  the  force  of  law. 

This  suggestion  was  so  far  submitted  to  by  the  king  that, 
although  he  insisted  on  the  ordinances  being  in  the  mean 
time  obeyed  as  law,  he  agreed  they  should  have  the  autho- 
rity of  a  subsequent  parliament,  and  at  the  next  parliament, 
28  Edward  III.  they  were  submitted  to  the  consideration 
of  parliament,  and  being  approved  of,  were  entered  on  the 
Statute  !Roll  as  a  statute*. 

This  demonstrates  what  was  then  considered  by  the  com- 
mons, and  in  some  degree  recognised  by  the  king,  to  be  the 
difference  between  an  ordinance  and  a  statute  ; — the  commons 
insisting  that  an  ordinance  had  not  the  force  of  law,  though 
assented  to  by  a  great  council  assembled  by  the  king,  in  which 
persons  summoned  as  representatives  of  the  commons  w^ere 
present,  but  not  summoned  in  the  manner,  which  custom 
required  for  a  representation  of  the  commons  in  parliament. 

*  Clans.  27  Edward  III.  in  dors.  m.  13. 

«  M.S.  Reg.  19  A,  XIV.    Rot.  Pari.  27  Edward  III.  258,  267.    2  Wbite- 
locke  on  Parliamentary  Writs,  297.     6  Rymer,  282.     9  IdiiimnL    12C 
1  Ruffhead*8  Stat  27<j. 
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This  transaction  was  a  complete  acknowledgment  that,  the  Eowa&d  IIL 
constitution  of  the  government,  for  the  purposes  of  legislation,  1327—13^7- 
was  truly  deolaFed  by  Stat.  15  Edward  11/ 


8.  Pecuniary  Impontiom. 

Considering  the  proceedings  in  parliaments  and  the  com-  Tallage  of 
missions  upon  the  Patent  Roll  of  6  and  7  Edward  III.,  it  ^""^  * 
may  be  inferred  that,  at  this  time,  the  grants  of  the  cities  and 
boroughs  in  parliament,  were  intended  to  supersede  the  king's 
right  of  tallage  of  his  demesnes. 

From  an  early  period  the  boroughs,  when  about  to  be 
tallaged,  frequently  offered  in  its  place  a  sum  of  money,  under 
the  name  of  a  ^^  gifb,^  which,  if  it  were  accepted,  was  assessed 
and  paid  by  their  own  magistrates'.  The  greatest  part,  if 
not  all,  of  the  cities  and  boroughs  sending  representatives  to 
parliament,  were,  or  had  been,  part  of  the  king^s  demesnes,  or 
in  the  king^s  hands,  and,  as  such,  liable  to  tallage ;  they 
might,  therefore,  consent  to  tax  themselves  in  a  mode,  which 
may  have  been  less  vexatious  and  burdensome  to  individuals, 
and  yet  produced  more  to  the  crown,  and  therefore  was 
accepted  by  the  crown  instead  of  tallage, — and  at  the  same 
time  the  power  of  the  commons  would  be  increased '. 

In  22  Edward  III.,  the  commons  granted  a  subsidy,  on  niegaiityofaru- 
condition  that,  thenceforth  there  should  be  no  imposition,  *^^  °°* 
tallage,  or  charge,  by  way  of  loan  ("  d'^Aprest  '^)  without  the 
grant  and  assent  of  the  commons  in  parliament ;  and  that  these 
conditions,  should  be  entered  on  the  Roll  of  Parliament  as  a 
matter  of  record,  and  should  also  be  expressed  in  letters  patent, 
and  sent  to  all  the  counties  of  England,  without  fee,  under  the 
great  seal^. 

In  20  Edward  IIL,  that  distinction  was  established,  which  curtomsievicd 
^^as  afterwards  revived  in  the  reign  of  James  I.,  between  attorpoJS,iuid 
customs  levied  on  merchandize  at  the  ports,  and   internal  *n*«n^**»»- 
taxes.     The   statute  "  Confirmatio  Chailai'um,''  had   taken 
away  the  prerogative  of  imposing  internal  taxes, — its  language 
was  not  so  explicit  as  to  the  former ;  but  the  intention  of  the 

*  Vide  ante,  99,  105.    3  Inst.  1,  6, 1 13. 

^  BoU  Pari.  Edward  lU.  App.  446. 

'  1  l^Bdy,  178.    2  Lingard,  374. 

'  2  Bot.  Pari.  66, 446,  447.  3  HaUam*8  Middle  Ages,  63.  3  IdBgard,  128. 

'  Bot.  Pari.  Edward  III.  161, 166,  260, 201.    3  LoDgaid,  124,  et  seq. 
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Edward  III.  leorislature  was  to  annul  every  species  of  taxation,  imlesB  sanc- 

1027 1377         .  *     *  ^  ' 

L  tioned  by  parliament,  Magna  Charta  having  only  provided 

that,  foreign  merchants  should  be  free  from  all  tributes  except 
the  ancient  customs  *. 
Dispcnriiiff  But  Edward,  notwithstanding  the  enactments  which  have 

been   cited,   always  maintained  a  claim  to  impose  charges 
upon  his  subjects  in  cases  of  great  necessity,  and  for  the 
defence  of  his  kingdom';  and  in  the  fifteenth  of  his  reign, 
took  upon  himself  to  repeal,  by  proclamation,  an  act  of  parlia- 
ment, assigning  as  reasons,  that  his  assent  had  been  involun- 
tar}',  and  that  the  act  in  question  was  inconsistent  with  the 
prerogatives  of  the  crown,  which  he  was  bound  by  his  coro- 
nation oath  to  maintain  ^. 
Principles  of  re-        It  scems,  from  the  entries  on  the  Parliament  Rolls,  that 
towSon^lpre-  ^^0  modcm  principles  of  representation  and  taxation,   were 
ciseiy dciincd.       jjq^  clcarfy  Settled   and  understood  in  this  reign;  thus,  in 

18  Edward  III.,  separate  grants  were  made  to  the  king,  by 
the  clergy  of  the  provinces  of  Canterbury  and  York,  in  their 
several  convocations,  and  by  the  commonalty,  and  by  the 
cities  and  boroughs  in  parliament,  no  grant  being  made  by  the 
temporal  lords,  which  shows  that,  the  principle  of  a  general 
legislative  power  for  the  purposes  of  taxation,  was  not  then 
fully  adopted;  neither  did  it  exist  in  46  Edward  III.,  for 
after  leave  was  given  to  the  knights  of  counties  to  depart,  and 
had  departed,  the  citizens  and  burgesses  were  ordered  to 
remain",  and  they  were  prevailed  upon  to  grant  to  the  king, 
a  continuation  for  a  year,  of  an  aid  granted  in  the  former  year, 
of  certain  duties  on  wines,  and  other  merchandize  coming  to 
the  kingdom.  This  duty  immediately  affected  the  cities  and 
boroughs  as  merchants,  but  it  indirectly  affected  the  whole 
kingdom,  and  was  in  direct  violation  of  the  declaratory  Stat. 
15  Edward  II.  The  legality  of  this  grant  was  recognized  on 
tlie  principle,  that  the  persons  immediately  to  be  charged, 
might  grant  an  aid  to  the  king  of  duties  chargeable  in  the  first 
instance  upon  themselves,  though  the  charge  might  ultimately 
affect  the  whole  kingdom. 
Fiuctuatingstatc       The  fluctuating  state  of  the  constitution  is  illustrated,  by 

of  the  constitu- 

''""•  *  2  Howeirs  Stale  Trials,  371— filD.    Hale's  Treatise  on  the  Customs,  in 

Ilargrave's  Tracts,  vol.  i.    3  Lisgard,  128.    Vide  ante,  117. 

•  2  Rot.  Pari.  366.  6  Rymer,  282.  Cotton  Abr.  132,  152.  8  Hear\% 
152,  153.    2  Hume,  491.    3  Lingard,  128,  129,  131—^133. 

7  8  Henry,  152.    3  Lingard,  128,  129, 131>-133.     I  Ruffhead  s  Stat  233. 

"  3  Uiigard,  133 ;  ct  Rot  Pari.  Edward  III.  {lassim. 
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two  events  in  45  and  46  Edward  III.  Parliament  made  a  Edwaed  III. 
mistake  in  the  assessment  of  the  taxation,  but  were  dissolved  ^""  ^'' 
without  its  being  discovered.  Upon  its  detection,  the  king 
summoned  a  council,  consisting  of  one  knight,  citizen,  and 
burgess,  named  by  himself,  out  of  two  that  had  been  returned 
to  the  last  parliament ;  and  such  council  rectified  the  mistake, 
and  which  was  not  made  a  ground  of  subsequent  complaint*. 

In  46  Edward  III.,  after  the  petitions  of  the  commons  had  Taauiuon  aanc- 
been  answered,  and  the  knights  dismissed,  the  citizens  and  and  imrgesaos 
burgesses  were  convened,  before  the  Prince  of  Wales  and  the  °^^' 
lords,  in  a  room  near  the  White  Chamber,  and  solicited  to 
renew  their  subsidy  of  40^.  upon  the  tun  of  wine,  and  6d.  in 
the  pound  upon  other  imports,  for  safe  convoy  of  shipping, 
during  one  year  more;  to  which  they  assented,  and  so  de- 
parted *•. 

Nothing  indicates  more  forcibly  a  change  in  the  constitution,  origin  of  the 
than  the  artful  policy  of  Edward,  in  consulting  the  conmions  quiring  a  right 
upon  the  questions  of  war  and  peace  with  France;  so  that  «' interference  in 


of  abuae 

seemingly  acting  under  their  advice,  no  complaints  could  be  and  policy, 
urged  as  to  the  expenses  ^^-  and  the  equally  artful  policy, 
adopted  by  the  Prince  of  Wales  and  the  Earl  of  March,  in 
employing  the  commons  as  tools  to  overthrow  an  unpopular 
ministry,  by  petitioning  the  king  to  increase  his  council,  by  a.d.i37«. 
"  ten  or  twelve  bishops,  lords,  and  others,  to  be  constantly  at 
hand,  so  that  no  business  of  weight  should  be  dispatched 
without  the  consent  of  all,  nor  smaller  matters  without  that 
of  four  and  six  ;^  and  in  another  petition  impeaching  Lords 
Latimer  and  Nevil,  with  four  merchants,  for  public  abuses  '"• 
Precedents  were  thus  established,  and  the  commons  ulti- 
mately succeeded  in  acquiring  a  right  of  interference,  into  all 
cases  of  public  abuse  and  policy. 

•  Bot  Pari.  Edward  III.  304.  2  Brady,  161.  Prynne's  4  Kegister, 
289.     8  Henry,  14?. 

^«  Rot  Pari.  Edward  III.  310.    3  Hallam's  Middle  Ages,  70. 

"  5  Bymer,  165.    Cotton's  Abr.  108, 120.    2  Hume,  487. 

'<  Cotton's  Abr.  122.  Rot  Pari.  Edward  III.  322-^329,  374.  3  Hallams 
3fiddle  Ages,  83.    3  Lingard,  106. 
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Htchard  II. 
1377—1399. 


Causes  of  tho  in* 
creased  povrer  of 
the  people. 


Section  VIIL 
RICHARD  XI.  June  21,  a.d.  1377,— September  29,  a.d.  1399. 


1.  General  State  of  the  Gountiy. 

2.  Provisions  to  enforoe  the  attend- 

auce  of  Members  of  Parlia- 
ment;   Prerogative  of    the 


King  to  create  Peers,    and 
grant  the  right  of  Parliamen- 
tary Representation, 
3.  Pecuniary  Impositions. 


1.  General  State  of  the  Country, 

The  reign  of  Richard  II.  affords,  but  little  matter  that 
may  shine  in  history ;  and  cannot  boast  of  any  one  great  and 
distinguished  captain ;  any  one  memorable  battle  or  important 
siege;  but  prorogations  of  truces,  abstinences,  sufferances, 
patiences,  tolerances,  were  the  language  and  amusement  of 
the  times ;  and  treaties  were  aU  the  while  kept  on  foot  for  a 
perpetual  peace, — ^treaties  hitherto  fruitless,  illusory,  and 
impracticable. 

The  vicissitudes  of  this  period  have,  however,  rendered  it 
an  important  period  in  the  constitutional  history  of  the 
country :  the  deposition  of  the  king,  and  the  substitution  of  a 
successor  to  his  throne,  not  the  heir  of  the  royal  family,  by 
the  authority  of  the  lords  and  commons  assembled  in  par- 
liament, taught  the  people  the  increased  power  of  that 
assembly. 

William  Rufus,  Henry  I.,  Stephen,  and  John,  had  ac- 
quired the  throne  out  of  the  direct  line  of  succession ;  but 
their  advancement  was  attributable  to  accidental  circum- 
stances, united  with  the  power  and  influence  of  individuals, 
and  not  to  a  national  spirit  of  liberty,  manifested  in  any  great 
legislative  assembly. 

The  spirit  of  independence,  and  the  power  and  importance 
of  the  body  of  the  people,  which  was  manifested  in  this  era, 
may  be  ascribed  to  the  subdivision  of  property,  the  increase  of 
tenancy  in  chief  of  the  crown,  alienations  of  the  crown  lands, 
grants  of  franchises,  the  civil  contests  in  the  reign  of  John 
and  Henry  III.,  the  necessities  of  Edward  I.,  the  weak  and 
disturbed  government  of  Edward  II.,  his  dethronement,  and 
the  succession  of  his  son,  sanctioned  by  the  authority  of  a 
legislative  assembly,  the  vast  expenses  of  the  wars  in  the  reij^ 
of  Edward  III.,  which  had  compelled  that  prince  frequently  to 
have  recourse  to  his  people  for  pecuniary  aid,  and  had  at  length 
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given  to  the  legislative  assembly  of  the  kingdom,  and  par-  RichaedII. 

ticnlarly  to  the  commons  assembled  in  parliament,  a  portion  , — .     L 

of  that  powers  which  in  time  produced  the  constitutional 
B)stem,  on  which  the  government  of  the  country  now  rests. 

In  this  reign,  the  greatest  abuses  and  violations  of  law  and  unoonfltftixtioiiai 
justice  obtained ;  high  prerogative  doctrines  were  insisted  on  ; 
judgments  of  treason  and  attainders  were  had,  without  due 
examination  or  trial ;  the  encroachments  of  the  civil  law  were 
favoured,  because  they  inculcated  doctrines  of  passive  obedi- 
ence ;  the  Statute  of  Treasons  was  infringed ;  and  a  member 
of  the  legislature  (Sir  Thomas  Haxey)  was  condemned  to  die 
the  death  of  a  traitor,  for  having  moved,  that  economy  might 
be  promoted  at  court,  and  that,  to  attain  such  end,  the  court 
should  not  be  so  much  frequented  by  bishops  and  ladies ". 

Salutary  provisions  were  however  made,  for  reafulatine:  the  neguiationsof 

_;*  _  ..  .  .'ill    policxj  and  corn- 

prices  of  labour  and  provisions ;  increasing  the  number,  and  morcc. 

regulating  the  proceedings,  of  justices  of  the  peace ;  and  also 

for  the  encouragement  of  navigation,  trade,  and  commerce,  by 

which  merchants  of  England,  could  neither  export  nor  import 

any  goods  but  in  English  ships,  which  may  be  considered  as 

the  first  "  Navigation  Act.'^ 

At  the  cominencement  of  this  reign,  the  insurrection  of  Public  anarchy. 

the  people   threatened  the  dissolution  of  all  government ' ; 

ahout  the  middle  of  it,  a  powerful  combination  of  the  nobles 

annihilated  the  prerogatives  of  the  crown,  and  engrossed  the 

whole  power  of  the  state  ^;  and  towards  its  termination,  the 

court  party  gained  the  ascendant :  and  Richard,  supported  by 

a  junto  of   his  favourites,   invested  with    unconstitutional 

powers  by  an  obsequious  parliament  \  acted  in  a  manner  so 

arbitrary  and  imprudent  %  that  he  lost  the  affections  of  his 

subjects,  and  gave  an  opportunity  to  a  bold  usurper,  to  deprive 

him  of  his  crown  and  life.     It  is  difficult  to  determine  in 

which  of  the  above  situations  the  people  were  most  oppressed, 

or  the  greatest  acts  of  tyranny  were  perpetrated^:    but  the 

*  Rot.  Pari  Richard  11.  passim.        *  Cotton's  Abr.  362.    8  Henry,  164. 
'  2  Ftoissard,  cc.  74,  75,  77.    Walsing.  24S— 267.    Knyghton,  2637.     3 

Home,  10—12.    3  Lingard,  176—164. 

*  Cotton,  316 — 322.      luiyghton,    2686—2716.      3  Hume,  17,  et  seq. 
Stat  11  Richaitl  II.  c.  1^  et  seq.    3  Lingard,  208—210,  220. 

^  8  Rymer,  7.     Cotton,  368.    4  Froissard,  c.  00.    Walsing.  364.    Stat. 
21  Richard  IL  c  20.    3  Hume,  31.    3  Lingard,  224. 

*  Cotton,  399,  400.    2  Dugdale,  71.    3  Tyrrel,  part  li.  991.    3  Hume, 
36--42.    3  Lingard,  268.    3  Hallam's  Middle  Ages,  1 14,  1 19. 

'  8  Henry,  168. 
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BicHAftD  IL    ancient  history  of  England  is  nothing  but  a  catalogue  of  rever- 
11 L  sals ;  everything  is  in  fluctuation  and  movement ;  one  faction 

was  continually  undoing  what  was  established  by  another; 

and  the  multiplied  oaths,  which  each  party  exacted  for  the 

security  of  their  present  acts,  betray  a  perpetual  consciousness 

of  their  instability ". 

2.  Prormons  to  enforce  the  attendance  of  Members  of  Par- 
liament; Prerogative  of  the  King  to  create  Peers^  and 
grant  the  right  of  Parliamentary  Representatian. 

Stat.  5  Rich.  IL        An  act  to  secure  the  regular  attendance  of  persons  in  par- 
stftt.2,c4.         Hament  was  passed  in  5  Richard  II.  S  by  which  all  persons 

and  commonalties,  who  thenceforth  had  summons  of  parlia- 
ment, were  to  come  to  the  parliament  in  manner  as  they  were 
bound  to  do,  and  had  been  accustomed  in  the  kingdom  of 
England  of  ancient  time ;  and  that  whomsoever  thenceforth  had 
such  summons,  be  he  archbishop,  bishop,  abbot,  prior,  duke, 
earl,  baron,  bannerett,  knight  of  county,  citizen  of  city,  burgess 
of  borough,  or  other  singular  person  or  commonalty  whatsoever, 
and  should  be  absent,  or  should  not  come  on  such  sununons, 
if  he  could  not  reasonably  and  honourably  (honestement)  have 
excuse  towards  the  king,  was  to  be  amerced  and  otherwise 
punished,  according  to  what  had  of  old  time  been  before  used 
in  the  kingdom  in  such  case ;  and  if  any  sheriff  was  negligent 
in  making  returns  of  the  writs  of  parliament,  or  should 
leave  out  from  such  returns  any  cities  or  boroughs  which  were 
bound,  and  of  ancient  time  used,  to  come  to  parliament,  he 
should  be  punished  in  the  manner  accustomed  to  be  done 
in  the  case  of  old  time, 
statute  refers  to  This  statutc  rcfcrs  generally  to  custom,  respecting  the 
tot^irofJJfra-  temporal,  as  weU  as  the  spiritual  lords;  and  may  be  con- 
monstopariia-  gidcrcd  as  tending  to  give  a  permanent  title  to  those,  whose 
ancestors  had  been  summoned  to  parliament  by  writ,  and 
might  thereupon  be  deemed  to  have  gained  a  right  to  like 
summons  by  usage ;  but,  in  practice,  there  are  many  instances 
of  persons  summoned  to  parliament,  whose  descendants  were 
not  so  summoned. 
Creation  of  poers  It  has  been  said,  that  earls  were  always  created  by  letters 
patent;  but  it  should  be  remembered  it  was  the  highest  official 

"  3  Hume,  34.  *  Hot.  Pari.  Richard  II.  129.    Stat.  2,  c.  4. 


by  patent 
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dignity.    The  title  of  duke  originated,  as  previously  stated,  Richa&dII. 
with  Edward  III. ;  Richard  IL  introduced  the  rank  of  mar-    1377—1399. 
quia  by  patent,  and  also  created  a  baron  by  letters  patent, 
being  the  first  creation  of  the  dignity  of  baron  by  patent ;  and 
Henry  VI.  instituted  the  title  of  viscount ". 

These  grants  by  patent,  had  the  effect  of  insuring  the  sue-  succession  in- 
cession  to  the  dignity,  according  to  its  limitations;  and  con-  to  the  terms  of^ 
fined  the  title  to  such  heirs  as  were  therein  specified.  theptttent. 

From  this  time,  the  descendants  of  all  those  who  were  then 
peers,  and  not  so  created  by  letters  patent,  could  claim  the 
dignity  by  prescription,  if  summoned  by  a  general  writ ;  and 
the  apprehension  that  such  would  be  the  effect  of  a  general 
writ,  led,  as  in  the  case  of  Baron  Vescy,  to  a  specification  in 
the  writ  of  sununons  of  the  special  heirs,  to  whom  it  was  the 
king^s  intention  the  dignity  should  descend. 

The  abbots  and  priors  insisted  that  holding  by  barony  alone.  Attendance  of 
was  not  a  sufficient  ground  for  requiring  their  attendance  in  fn^rfSn^**" 
parliament;  and  that  such  only  were  bound  to  attend,  as  not  influenced  by 
only  held  by  barony,  but  whose  predecessors  had  been  accus- 
tomed to  attend;  thus  referring  their  attendance  to  ancient 
custom'. 

Usage  is  equally  applied  to  counties,  cities,  and  boroughs,  umgo  applied  to 
as  to  the  lords  spiritual  and  temporal ;  and  this  statute,  com-  toroughs. 
bined  with  that  of  15  Edward  II.,  gave  a  more  fixed  character 
to  the  legislative  body. 

Preserving  to  the  archbishops,  bishops,  abbots,  and  priors.  Fixed  ciumeter 
accustomed  to  be  summoned  to  parliament,  their  dignities ;  ^|]^iveb<^yT 
to  the  temporal  peers,  then  in  possession  of  the  dignity,  here- 
ditary titles,  qualified  wherever  the  title  had  been  qualified  by 
its  original  and  known  creation,  and  in  other  cases  descendible 
to  all  the  heirs  of  the  body  of  the  then  peer,  or  of  his  ancestor 
first  sunmioned,  and  under  whom  he  claimed  his  dignity;  and 
to  the  counties,  cities,  and  boroughs,  which  then  sent  members 
of  parliament,  it  also  confirmed  their  rights  of  representation : 
but  applying  to  the  rights  and  obligations  of  all,  '*  usage,^^  as 
the  evidence  of  those  rights  and  obligations  *, 

*  Se]den*8  Titles  of  Honor,  680.  2  I>iigdale*8  Baronage,  54.  10 
Henry,  54. 

'  8elden'8  Titles  of  Honor,  617,  618.    8  Henry,  160. 

*  The  House  of  Lords,  in  the  first  Parliament  of  Richard  II.,  consisted 
of  the  archbishops  and  bishops,  twenty-two  abbots,  and  two  priors,  one 
dake,  thirteen  earls,  forty-seven  barons,  twelve  judges  and  privy  council- 
lors.   Dagdale*8  Summons,  299.    8  Henry,  164. 
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BiCHABD  IL 

1377—1309. 

Prerogative  of 
the  king  to  erect 
bishoprics,  and 
to  increase  the 
number  of  the 
commons. 


Perpetual  right 
of  borouglis  to 
send  representa- 
tives, after  hav- 
ing once  been  re- 
quirtd  80  to  do. 


Owe  of  Lord 
FrMeheviUo. 


But  the  statate  must  be  considered  as  having  left  open  to 
the  sovereign,  the  erection  of  new  bishoprics  with  the  dignity 
of  lord  of  parliament  annexed,  or  of  founding  abbeys  and 
priorios  with  the  addition  of  the  like  dignity,  or  the  grant  of 
the  dignity  to  abbots  and  priors  of  more  early  foundation, 
together  with  the  creation  of  peers,  with  new  or  ancient  names 
of  dignity,  and  -with  general  or  special  limitations ;  and  also 
the  power  of  giving  to  other  counties,  cities,  and  boroughs, 
the  right  of  sending  representatives  to  parliament :  in  fact,  all 
these  powers  were  subsequently  exercised  by  the  king  alone, 
as  well  as  with  the  concurrence  of  the  lords  and  commons  in 
parliament. 

James  I.  assumed  also  the  power  of  granting  the  right  of 
representation  to  the  two  universities  of  Oxford  and  Cam- 
bridge ;  bodies  not  falling  under  the  description  of  cities  and 
boroughs  as  used  in  this  statute,  and  it  is  very  doubtful 
whether  tliey  can  be  considered  as  within  the  description  of 
the  word  "  communities.'*^ 

The  Parliament  of  1640  seems  to  have  recognised  that  the 
right  of  boroughs,  if  once  required  to  send  members  of  par- 
liament, was  a  perpetual  right,  incapable  of  being  defeated 
or  lost  by  non  user  or  otherwise,  and  writs  were  issued  for  the 
election  of  members  for  boroughs  which,  before  5  Richard  II., 
had  ceased  to  send  members  of  parliament;  but  this  was 
only  acted  upon  partially. 

The  House  of  Lords,  on  the  contrar)-,  in  the  case  of  Lord 
Frescheville,  seems  to  have  considered  a  writ  of  summons  in 
the  reign  of  Edward  I.,  without  any  subsequent  writ,  as  not 
having  created,  of  itself,  a  prescriptive  title  to  hereditary 


succession. 


3.  Pecuniary  Impositiom, 


Privy councu  Although  Edward  III.  had  claimed  an  arbitrary  right  to 

Bununon  an  as-       |  .  /»ii«  •  i  . 

sembiy  to  obtain  ^evy  taxcs  m  cascs  of  public  necessity  or  danger,  it  was  repu- 
J^^^^^*^  diated  in  2  Richard  II. ;  for,  when  the  realm  was  in  imminent 
danger  of  invasion,  the  "pnvy  council  convoked  an  assembly 
of  peers  and  other  great  men,  probably  with  a  view  to  avoid 
the  summoning  of  a  parliament.  This  assembly  lent  their 
own  money,  but  declared  that  they  could  not  provide  a  remedy 
without  charging  the  commons,  which  could  not  be  done  out 
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of  parliament,  advisine  that  one  ahould  be  speedily  sum-  Rickaed  II. 
HMmed'.  isn-im. 

In  11  Richard  II.  complaint  was  made  in  parliament'  of  Exactions  by  the 
impositions  on  the  clergy  of  the  kingdom  by  the  pope,  praying  ^^* 
the  king  to  provide  remedy  against  such  exactions ;  and  in 
the  same  parliament  it  was  granted  by  the  king,  that  nothing 
should  be  levied  or  paid  in  burden  or  damage  of  the  kingdom; 
and  an  imposition  having  been,  notwithstanding,  made  by  the 
pope  on  the  clergy,  and  levied  by  authority  of  the  archbishops 
upon  their  suffragans,  without  the  conrnoion  council  and  assent 
of  the  kingdom,  writs  were  directed  to  the  persons  employed 
for  the  purpose,  to  forbear  levying  such  impositions. 

These  proceedings  declare  that,  according  to  the  constitu-  no  tax  can  be 
tion  of  the  government,  no  imposition  could  be  made  on  the  imiverL 


con- 
sent 


people  of  England,  without  the  common  council  and  assent  of 
the  kingdom ;  and  that  the  king  was  advised  that,  there 
existed  no  other  power  besides  parliament,  by  which  any  such 
imposition  could  be  made :  and  though  his  grandfather  had 
acted  in  derogation  of  this  general  right,  Richard  II.  always 
had  recourse  to  parliament  to  authorize  any  pecuniary  impo- 
Bition  on  the  people. 

The  clergy  made  frequent,  but  unsuccessful,  attempts  to  Attempts  by  the 
separate  themselves  from  the  laity,  and,  as  a  distinct  estate  of  ijTei^v^^i^ 
the  realm,  to  have  a  negative  on  all  the  proceeding  in  parlia-  *^®  **"y- 
ment,  and  thus  to  place  the  separate  conventions  of  the  clergy 
as  a  control  on  the  lords  and  commons '*:  but  the  assent  of  Assent  of  ciexsy 
the  clergy,  as  a  body,  was  not  essential  to  any  statute  or  ordi-  SS^^lmrat^of 
nance ;  because  they  had  seats  in  parliament,  only  in  respect  of  ^^ 
their  temporal  estates ;  and  the  several  statutes  made,  controll- 
ing the  power  of  the  see  of  Rome,  were  generally  enacted, 
not  only  without  the  assent  of  the  prelates,  but,  in  some 
instances  notwithstanding  their  express  refusal  to  give  such 
absent,  and  their  declaration  that,  giving  such  assent,  would 
have  been  in  breach  of  their  oaths  of  obedience  to  the  see  of 
Rome\ 

The  deposition  of  the  king  occurred  at  a  time,  when  every-  Deposition  of  uie 
thing  seemed  to  contribute  to  his  support,  in  the  exercise  of  whl^^erythlng 
that  arbitrary  power  which  he  had  assumed.  Those  whom  25?^^hi 
he  had  reason  to  fear,  were  removed  either  by  violent  death  support 

*  2  Hallam's  Const.  Hist  27.  *  Rot  Pari.  Richard  XL  406. 

'  Ibid.  348.  *  1  Rep.  Dig.  Peer,  paesim  335—347. 


con- 
his 
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Richard  II.   or  banishment,  and  others  were  secured  in  his  mterest  by 

1877—1399.    places  or  favours  at  court.     The  great  offices  of  the  crown, 

and  the  magistracy  of  the  whole  kingdom,  were  put  into  such 

hands  as  were  fit  for  his  designs ;  besides  which,  he  had  a 

packed  and  servile  parliament  ^. 

But  the  same  spirit  of  liberty  which  had  been  so  slow  to 
act  under  so  many  provocations,  acted  with  the  greatest  vigour 
when  it  was  least  expected. 

The  armies  would  not  fight  for  the  king  against  their 
country;  some  of  his  ministers  were  hanged,  particularly  those 
who  had  been  the  great  instruments  of  taxing  and  oppressing 
the  people;  and  the  king,  in  his  distress,  saw  himself  for- 
saken by  those,  whom  he  should  have  forsaken  before ;  the 
very  men  who  had  so  much  flattered  him  with  their  excessive 
love  and  loyalty,  and,  like  those  mean  insects  which  live  with 
a  little  warmth,  but  shrink  at  any  change  of  weather ;  they, 
who  had  contributed  to  all  his  errors  in  prosperity,  trans- 
planted their  zeal  into  the  new  sunshine,  as  soon  as  his  suc- 
cessor demanded  the  crown. 


Events  which 
led  to  the  dqiosi 
tion  of  the  Ung. 


Bolingbroke*8  Hist.  Eng.  64. 


ROGBR  MORTIMER,  L.  of  Wlgmore,  R  of  Maroh,  hanged  1330l 
Philipi>a.  dr.  of  WilliamMontague,  E.  of  Salisbury. 


J' 


Sir  Edmund.    Sir  Qw}ftry, 


Rogerp  E.  of  March, 
K.  G.  135Q. 


EDWARD,  P.  of 
Wales,  1376. 

Joan,  tho  Fair  Maid 
of  Kent 


William 

of 

Hatfield, 

1336. 


"fxS. 


k  of  Vork. 

Bliz2  Table  Y. 


Edmund,  E.  of 

March,  L.  of 

Wigmore,  1381. 

Fhillppa,  dr.  of 

Lionel,  D.  of 

Clarcau^e. 


J 


33  RICHARD  XL 
K.of  Enc^and. 
Bee  Table  UL 


i 


Fhilippa  of  Clarence, 
Css.  of  March  &  Ulster. 

Edmund  Mortimer  III. 

E.of  March,  L.  of 

Wigmore,  1381. 


34  HlfXlph 
Neril,E. 
of  West- 
more- 
land. 


r~i 


Roger,  E. 
of  March, 

1398. 
Eleonora, 
dr.  of  Tho- 
mas, E.  of 
Kent, 
140S. 


BlrEd. 
mond. 

N^drT 

of 
Owen 

Olen- 
dower. 


I- 


I 


9 


If 


Philippiu 


9 


I 

m 

r 

u 

I 


I 

5J 


35  HENRY  V. 
of  Momnouth, 

1482. 

Catherine,  dr.  of 

Charles  YLK.  of 

France,  1439. 


Edmund,  E. 

of  March, 

1424. 


T 


1 


ANNE.       Eleonora. 


Anne,  dr.  of 

Edmimd,  E. 

of  Stafford. 


RICH- 
ARD, E. 
of  Cam- 
bridge, 
141& 


Edward 
Courtenay, 
son  of  Ed- 
ward, E.  of 
Devonshire. 


36  HENRY 

VLofWind- 
sor,  1461. 

Margaret,  dr. 

of  Rene,  D. 

of  A^Jou. 


Sir  Owen 
Tudor,  1461. 


Edmund, 
of  Richm 
1456. 


Margaret 

of  John, 

Somerset, 


Richard,  E.  of  Ruthmd, 

D.  of  York,  and 

E.  of  March,  1460. 


37  EDWARD  IT. 

K.  of  England. 

See  Table  V. 


EDWARD,  D.  of  Cornwall, 
P.  of  Wales,  1471. 

Anne,  dr.  of  Richard,  E.^f 
Warwick. 


CHARD 
.K.  of 
gland, 


irHyigw 
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Chapter  IV. 
THE  LINE  OF  LANCASTER. 

A.D.  1399—1461. 


HBNRY  nr.— HENRY  V.-HENRY  YL 

Sbctiov  L 
HENRY  IV.,  September  29»  a.  d.  lS99,^Afarch  20,  a.  d.  1413. 

1.  The  Title  of  Heuy  lY.  to  the  I  2.  The  Cknuititatioiial  Rights  of  the 
CrowB.  I  Lords  and  Ck>iximoii8  defined. 

3.  General  Legislative  Enactments. 


1.  The  Title  of  Henry  IV.  to  the  Crown. 

WauAM  II.  and  Henry  I.  had  obtained  the  throne  in 
prejudice  of  the  claims  of  their  elder  brother  Robert;  Stephen 
had  been  advanced  to  the  same  dignity,  contrary  to  every 
opinion  of  hereditary  succession ;  John  had  been  crowned  in 
opposition  to  the  cbims  of  Arthur,  the  son  of  his  elder 
brother ;  but  from  that  time,  during  a  period  of  two  hundred 
years,  the  opinion  of  hereditary  right  to  the  throne  had  been 
preserved  without  interruption. 

For  although  Edward  III.  had  been  invested  with  the 
royal  power  in  the  lifetime  of  his  deposed  father,  it  was  in 
the  character  of  apparent  heir  of  that  father ;  and  his  grandson, 
Richard  II.,  at  a  very  early  age,  had  succeeded  his  grand- 
fiither,  before  whose  death  the  people  and  the  parliament 
had  shown  an  anxiety  to  obtain  a  recognition  of  the  title  of 
Richard  to  the  succession,  as  the  representative  of  his  father. 

But  Henry  IV.  obtained  the  crown,  evidently  against  the 
prevailing  opinion  of  hereditary  right,  to  the  prejudice  of  the 
claims  of  the  Earl  of  March,  the  grandson  of  Lionel,  the 
elder  brother  of  John  of  Gaunt,  father  of  Henry;  and  the 
right  of  the  Earl  of  March,  as  presumptive  heir  to  the  crown, 
had  been  acknowledged  by  Richard. 

The  title  of  Henry  IV.,  though  he  sometimes  affected  to 
derive  it  through  a  different  channel,  depended  wholly  on  the 
authority  of  the  lords  and  commons,  summoned  in  the  name 
of  Richard    to  attend  his  parliament,  in  which  the  three 


Hekrt  IV. 
1399—1413. 


EdwtrdnLin- 
vetted  with  the 
rojftl  power*  ee 
^ipuieiit  heir  to 
hie  father. 


Title  of  Bmaj 
IV.  deriyed  from 
perliament 
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Hevrt  IV. 
1899—1413. 


The  effects  of 
liBCtion. 


Heniy  IV.  sup- 
ported his  title 
by  militazy  au- 
thority. 


BichArdftd- 
Jlrilged  to  periie- 
tufll  imprison- 
ment. 


estates  of  the  realm  exercised  the  aathority  to  depose  their 
king,  and  to  place  another  on  the  throne.  These  acts  of 
power,  notwithstanding  the  preceding  struggles,  and  in  some 
degree  the  violence  of  the  deposition,  had  a  considerable  effect 
on  the  minds  of  the  people,  by  raising  in  their  estimation  the 
power  and  authority  of  parliament ;  and  also  tended  to  imprees 
on  the  king,  the  degree  of  his  dependance  on  that  assembly,  as 
being  the  origin  apd  support  of  his  regal  authority. 

Faction,  as  it  oppresseth  the  whole  community,  if  it  suc- 
ceeds ;  so  it  often  draws  oppression,  not  only  on  itself  alone, 
but  on  the  whole  commimity,  when  it  fails. 

The  attempts  to  dethrone  Henry  IV.  ^  was  a  justification 
to  support  himself  by  a  military  force ;  and  was  an  excuse,  in 
the  minds  of  many,  for  governing  with  a  severe  hand ;  for 
doing  several  illegal  and  tyrannical  actions ;  for  invading  the 
privileges  of  parliament,  at  least,  in  the  point  of  elections ; 
and  for  obtaining,  by  these  means,  frequent  and  heavy  taxes 
from  the  people ;  for  all  this  might  appear  the  harder,  because 
it  happened  in  the  reign  of  a  king,  who  had  no  title  to  the 
crown  but  the  good  will  of  the  people,  and  the  free  gift  of 
parliament;  so  it  might  appear,  on  the  other  hand,  less 
grievous,  because  some  part  of  it  was  rendered  necessary  by 
the  opposition,  which  a  faction  made  to  a  parliamentary 
establishment ;  and  because  the  rest  of  it  was  represented, 
under  that  umbrage,  to  be  so  likewise,  by  the  coui't  logic  of 
that  age*. 

The  king,  shortly  after  his  accession,  came  to  the  parlia- 
ment; and  there,  by  assent  of  the  lords  spiritual  and  temporal, 
Richard,  late  king  of  England,  was  adjudged  to  perpetual 
imprisonment,  to  remain  secretly  in  safe  guard  ^. 

To  this  proceeding  the  commons  were  not  parties,  but  they 
shortly  afterwards  shewed  to  the  king,  that  as  the  judgments 
of  parliament  belonged  solely  to  the  king  and  the  lords,  and 
not  to  the  commons,  unless  the  king  pleased  of  his  special 
grace,  to  shew  them  such  judgments  for  their  ease,  that  no 
record  should  be  made  in  parliament  concerning  the  said  com- 
mons, that  they  were  or  should  be  parties  to  any  judgment 
given  or  to  be  given  in  parliament. 

^  WaUing.  362— 368.  Otterbounie,  244.  Ypod.  Neuet.  656, 560.  HaU, 
fol.  21, 22,  et  seq.  8  Rymer,  313—838.  HarL  M8S.  42,  IbL  152.  3  Hume, 
68,70.    3  lingard,  279--303. 

*  Bolingbroke,  Hist.  Eng.  66. 

»  Rot.  Pari.  Hen.  IV.  426,  427.    3  Lingard,  278. 
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To  this  it  was  answered  by  the  Archbishop  of  Ganterbnry,    Hsvrt  IV4 
by  command  of  the  king,  that  the  commons  were  petitioners    1^^^— ^^^^ 
and  demanders,  and  that  the  king  and  the  lords,  of  all  time^  Disclaimer  by 
bad  had,  and  ought  to  have,  of  right,  the  judgments  in  parlia-  j^SSf^?' 
ment,  in  manner  as  the  commons  had  shewn ;  save  that  in  a 
statute  to  be  made,  or  in  grants  and  subsidies^  or  such  things 
to  be  done  for  the  common  profit  of  the  realm^  the  king 
would  have   especially  their  advice  and   assent;   and  this 
order  of  proceeding  should  be  holden  and  kept  in  all  time 
to  come. 

The  commons,  in  the  convention  of  the  estates,  had  con-  convention  of 
curred  in  the  judgment  of  deposition  against  Richard ;  but  the  S^^^^St 
judgment  of  perpetual  imprisonment  against  him,  was  not  a  0'  depoaition. 
legal  consequence  of  that  judgment,  nor  was  it  in  any  manner 
a  judgment  of  law,  but  a  mere  ordinance  of  policy;  it  there- 
fore ought  to  have  been  by  statute ;  but  the  commons  du- 
daimed  the  right  of  exercising  judicial  powers. 

2.  Tks  CmstUntional  RighU  of  the  Lords  and  Commons 

dsjin^d. 

The    kinff   being  oblieed  to  conciliate  the   nation,    the  A«wiipti«of 

F^r.   •     •  _x  1  !_•  1.    antiiority  by  the 

commons,  aware  of  their  importance,  assumed  powers.  Which  oottmon^. 
had  never  been  exercised  by  their  predecessors. 
In  the  first  year  they  procured  a  law,  that  no  judee,  in  Nojndgetopie^ 

•xi^  .    .       .5  1        11  1  %  -L       theordewof  the 

concurring  with  any  iniquitous  measure,  should  be  excused  by  kingforaniuegai 
pleading  the  orders  of  the  king,  or  even  the  danger  of  his  own  ■"** 
life  from  the  menaces  of  the  sovereign  \ 

The  reasonableness  and  expediency  of  this  measure  are  very 
manifest ;  it  being  the  indispensable  duty  of  a  good  minister 
to  dissuade  his  master  from  all  illegal  measures,  or,  if  he 
cannot  prevail,  to  quit  his  service,  rather  than  suffer  himself 
to  be  made  the  instrument  of  them ;  and  if  the  commands  of 
the  prince  were  to  be  allowed  a  sufficient  justification,  the 
prerogative  of  doing  no  wrong,  would  be  extended  to  ministers, 
and  nobody  would  be  left  accountable  for  mal-adminlstration. 

In  2  Henry  IV.,  the  commons  claimed  a  right  of  not  granting  nefuMi  of  sop- 
any  supply  before  they  received  an  answer  to  their  petitions ;  Soni'w^'an- 
whidt  was  a  tacit  manner  of  bargaining  with  the  crown',         "wweci. 

They  also  inserted  in  their  pecuniary  grants,  that  the  king 

>  Cotton,  364.    3  Htitnd^  78. 

*  Cotton,  406.    3  Rot.  Pari.  468.    3  Lingard,  323. 
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could  not  lawfully  raise  such  aids,  without  the  consent  of  the 
lords  and  commons':  and,  in  consequence,  no  precedents  for 
arbitrary  taxation  of  exports  or  imports  occur  from  the  acces- 
sion of  Richard  II.  to  the  reign  of  Mary^. 

In  the  fifth  year  they  desired  the  king  to  remove  from  his 
household  four  persons,  who  had  displeased  them,  among 
whom  was  his  own  confessor;  and  Henry,  though  he  told 
them  that,  he  knew  of  no  offence  which  these  men  had  com- 
mitted, yet,  in  order  to  gratify  them,  complied  with  their 
request^. 

In  6  Henry  IV.,  the  house  voted  supplies  to  the  crown,  but 
appointed  treasurers  of  their  own,  to  see  the  money  disbursed 
for  the  purposes  intended,  and  required  them  to  deliver  in 
their  accounts  to  the  house';  and  from  that  period,  the  supply 
was  generally  appropriated  to  specific  purposes,  excepting  a 
certain  sum  for  the  absolute  disposal  of  the  crown ;  a  custom 
which  first  originated  during  the  minority  of  Richard  II. 
The  privilege  of  freedom  of  debate,  of  verbally  presenting 
their  petitions^,  and  exemption  from  arrest  or  imprisonment', 
were  also  recognised  in  this  reign. 

In  8  Henry  IV.,  the  commons  proposed,  for  the  regulation 
of  the  government  and  household,  thirty  important  articles, 
which  were  all  agreed  to;  and  they  even  obliged  all  the 
members  of  council,  all  the  judges,  and  all  the  officers  of  the 
household,  to  swear  to  the  observance  of  them*. 

The  increased  authority  of  the  commons  arose  from  the 
domestic  difficulties  of  the  crown ;  but  when  the  kingdom 
became  more  settled,  he  repulsed  their  aggressions; — thus, 
when  the  speaker  made  his  customary  application  for  '^  liberty 
of  speech,'^  the  king  told  him,  ''  he  would  have  no  novelties 
introduced,  and  would  enjoy  his  prerogatives"." 

The  king,  however,  in  danger  and  prosperity  maintained  the 
inviolability  of  church  property,  thus; — ^the  commons,  in  the 
sixth  year  of  this  reign,  when  required  to  grant  supplies,  pro- 
posed that  the  crown  should  seize  all  the  temporalities  of  the 
church,  and  employ  them  as  a  perpetual  fund  to  serve  the  exi- 
gencies of  the  state ;  but  Henry  discouraged  their  application  *  \ 

*  3  Rot  ParL  493.   3  Hume^  78.         *  2  Howell's  State  Trials,  443,  507. 

»  Ck>tton,  42&     3  Bot  Pari.  523, 527.   3  Hume,  78. 

^  Cotton,  438.    3  Rot.  ParL  523, 529.  ^  3  Rot.  Pari.  540, 642. 

"  Ibid.  456,  523, 573.  •  CJotton,  456,  467. 

^^  3  Rot.  Pari.  64a     3  Lingard,  320, 321.   3  Hume,  78. 

1^  Walsing.  371.    Ypod.  Neust  563. 
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and  when  in  the  eleventh  year  they  made  a  similar,  but  more    Henry  IV. 
"zealons'**  proposition,,  he  gave  them  a  severe  reproof**.  ^^^^ L 

In  7  and  8  Henry  IV/',  the  settlement  of  the  succession  cknumonfltraited 
to  the  crown,  was  ordered  to  be  exemplified  under  the  great  "I'ttomS"^ 
8eal,  and  according  to  the  language  of  this  instrument,  the 
knights,  citizens,  and  burgesses,  assembled  in  parliament,  were 
then  considered  ad  "  procuratores  et  attomati"  of  all  the  coun- 
ties, cities,  and  boroughs,  and  of  the  whole  people  of  the 
kingdom,  "  per  universitates  et  communitates'*^  of  the  same 
counties,  cities,  and  boroughs,  and  by  the  whole  people  of 
the  same,  lawfully  constituted,  according  to  the  style,  manner, 
and  observance  of  the  kingdom. 

Therefore,  by  the  usage  of  the  kingdom,  the  knights,  citi- 
zens, and  burgesses,  as  then  elected  and  returned,  though 
elected  and  returned  only  by  some,  were  to  be  considered  as 
in  effect  procurators  and  attorneys  for  the  whole,  and  had 
power  to  act  for  the  whole ;  and  that  for  this  purpose  they 
were  assembled  before  the  king,  and  before  the  prelates,  and 
the  lords,  and  all  who,  according  to  usage,  ought  to  attend  the 
parliament. 

Enactments  were  likewise  made,  respecting  the  election  of  Election  of 
knights  of  the  shire,  by  which  it  was  provided  that  at  the  next  ^^^  **'  *^* 
county  to  be  holden  after  delivery  of  the  writ  to  the  sheriff,  statrHemyiv. 
proclamation  should  be  made,  in  full  county,  of  the  day  and  ^  ^^ 
place  of  the  parliament ;  and  that  all  those  who  should  be 
then  present,  as  well  suitors  duly  summoned  for  any  cause  as 
others,  should  attend  the  election  of  their  knights  for  the 
parliament,  and  then  in  county  should  go  to  the  election, 
freely  and  indifferently,  notwithstanding  any  prayer  or  com- 
mand to  the  contrary;  and  after  the  knights  should  be  elected, 
whether  absent  or  present,  their  names  should  be  written  in 
an  indenture,  under  the  seals  of  all  those  who  should  elect 
them,  and  annexed  to  the  parliament  writ;  which  indenture, 
so  sealed  and  annexed,  should  be  deemed  the  return  of  the 
writ  as  to  the  knights  of  the  counties.     And  that  in  writs  of 
the  parliament  in  future  should  be  inserted  this  clause, — '^  £t 
electionem  tuam  in  pleno  comitatu  tuo  factam,  distincte  et 
aperte,  sub  sigillo  tuo,  et  sigillis  eorum  qui  electioni  illi  inter- 
fuerint,  nobis  in  cancellaria  nostra,  ad  diem  et  locum  in  brevi 
content,  certifices  indilate**.''^ 

'•  Walriiig.  379.    8  Rymer,  627.    Otterboume,  267. 

^*  3  Bot.  ParL  674,  676.  "  Stat  7  Henry  IV.  c  15 ;  4  Inat.  10, 48. 
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HEvmr  IV.        It  WM  likewige  enacted  that  a  sheriiF  making  a  false  return, 

or  acting  in  opposition  to  Stat.  7  Henry  IV.  c.  15»  was  sub- 

mtA.  n  Hm.  iy,  jected  to  a  fine  of  one  hundred  pounds,  and  the  judges  of  assize 
were  empowered  to  inquire  into  such  oflences,  and  to  pass 
sentence  on  the  delinquents  ^^. 
oiijectortiMw         These  statutes  were    intended   to  settle   the  manner  of 
Btotatoa.  election  of  knights  for  those  counties,  which  then  sent  mem- 

bers of  parliament,  and  to  ascertain  the  persons  who  were  to 
elect  those  knights,  because,  from  the  mode  of  election  which 
had  hitherto  prevailed,  much  depended  on  the  partiality  of 
the  sheriff,  who  being  appointed  by  the  court,  seldom  hesi- 
tated to  make  an  undue  return,   when  requested    by  the 
government,  and  which  had  caused  frequent  remonstrances. 
Another  equally  cogent  motive  was,  that,  in  many  preceding 
parliaments,  the  conmions,  by  their  petitions,  had  desired  a 
parliamentary  declaration,  by  whom  the  wages  of  knights  of 
the  shires  were  to  be  paid;   but  to  these  petitions  of  the 
commons,  answers  were  given  referring  only  to  usage;  and 
from  some  of  these  petitions  it  appeared,  the  peers  had  in- 
sisted that,   their  tenants  being  represented  by  them,  were 
exempted  from  that  charge. 
Peers  aanmed         In  the  proceedings  on  the  deposition  of  Richard  II.,  the 
^<^*i£?^tra  V^^   assumed  the   character  of  one  of  the  estates  of  the 
oftheraaini.an    reahn,  all  the  rest  of  the  laity,  comprehending  the  tenants  of 
Riohai^n.^      those  peers,  being  considered  as  forming  another  and  distinct 
estate ;  and  this  third  estate  was  evidently  considered  in  the 
proceedings  on  the  deposition  of  Richard,  not  as  represented 
in  any  part,  by  the  temporal  lords,  who  formed  the  second 
estate,   but  as  represented  in  the  whole   by  the  represen- 
tatives of  the  commons  in  parliament ;  and  in  the  description 
of  the  parliament,   in  the  exemplifications  of  the  acts  of 
settlement  of  the  crown,  in  7  Henry  IV.,  and  indeed  through- 
out the  whole  of  the  reign  of  Henry  IV.,  the  elected  knights, 
Memben  of  par-  Citizens,  and  burgesses  in  parliament,  were  treated  as  the 
llr!^*rejl2^  representatives  of  all  the  commons  of  Ae  realm,  forming  the 
teftiveeof  aiithe  distiuct  third  ostatc ;  the  temporal  lords  appearing  only  on 
xMim.  their  own  behalf  as  the  second  estate,  of  which  they  were  the 

only  members". 


15 


3  Rot.  Pari.  601.    8tat  11  Henry  IV.  c.  1.    3  lingard,  317,  31& 
"  Whitelock  has  asserted  (2  Whitelocke,  ParL  Writ,  43,)  that  the  « three 
estates  are  king,  lorda,  and  commons  ;*'  but  this  position  cannot  be  sap- 
ported  by  the  ancient  records  and  law  books  (3  Hallam*s  Middle  A^&s, 
158).  ''This  land  standeth,"  says  the  Chancellor  Stillington,  in  7  EdwBid  IV., 
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Thus  gradually  the  constitution  of  the  legislature  became    Hckkt  IV. 
fonned  as  at  present.     The  representative  system  by  elections  J^?Illl]i?L 
for  counties,  cities,  and  boroughs,  was  gradually  introduced, 
indebted   for   its  origin  to  the  pecuniary  necessities  of  the 
crown,  as  it  could  obtain  more  from  them  by  such  a  mode, 
than  by  a  reasonable  tallage ;  and  finally  established  by  usage 
rather  than  by  positive  law.    No  definitive  enactment  having  gtat  7  Hen.  iv. 
been  previously  made,  declaring  who  should  be  the  persons  ^J^*^^^^ 
represented  ^^  and  who  should  be  the  electors  of  the  knights  of  ^  membanor 
the  shires,  tffl  Stat.  7  Henry  IV.  i-it«n«t. 

The  two  houses  of  parliament  were  not  accustomed,  previous 
to  this  period,  to  consider  their  respective  rights  and  privileges 
with  that  jealousy,  which  they  have  subsequently  done. 

In  the  parliament   which    assembled  at  Oloucester  in  9  lUghtsandpriTi- 
Heniy  IV.,  the  conmions  prayed  the  king  that  certain  lords,  hmnesof  pLull^ 
whom  they  named,  might  be  assigned  to  commuue  with  them  ™^^ 
of  certain  matters,  for  the  common  profit  of  the  whole  king- 
dom;   a  request  which  had   been   made  on  previous  occa^ 
sions,  and  which    the    king    granted;    but    the    conomons 
henceforth  availed  themselves  of  every  opportunity  to  claim 
peculiar  privileges,  particularly  respecting  pecuniary  grants  to 
the  crown. 

The  king  had  assembled  the  lords  spiritual  and  temporal  Theiorisadviw 
in  his  presence,  and  they  were  required  to  state  what  aid  they  ^eu^ml^of 
conceived  necessary  for  the  public  service.  puwioaidk 

To  this  the  lords  answered,  that  less  would  not  suffice  than 
a  tenth  and  a  half  of  cities  and  boroughs,  and  a  fifteenth  and  a 
half  of  other  laymen,  and  a  grant  of  the  subsidy  of  wool, 
leather,  and  woolfells,  and  other  duties  for  two  years. 

"  by  three  states,  and  above  that  one  principal,  that  is  to  wit,  lords  spiritual, 
lords  temporal,  and  commons,  and  over  that,  state  royal,  as  our  sovereign 
lord  the  king.**  (5  Rot.  ParL  622.)  Thus,  too,  it  is  deolared  that  the  treaty 
of  Staples,  in  l4dS,wa8  to  be  confirmed  ^per  tres  status  regniAngUaa  riteet 
dehite  oonvocatos,  videlidt  per  prelatos  et  denim,  nobiles,  et  communitates 
ejnsdemr^^ni**    (12  Rymer,  508.) 

Hie  only  autlimity  which  can  be  cited  for  Whiteloeke,  is  in  2  Henry 
IV.,  wbtn  the  commons  say,  that  the  states  of  the  reahn  may  be  com- 
pared  to  a  trinity,  that  is,  the  king,  the  lords  spiritual  and  temporal,  and 
the  commons.  (3  Rot  ParL  459.)  This  passage  only  proves  that  by  estates 
of  the  imlm,  was  meant  members^  or  neoesaary  parts  of  the  parliament. 
The  enor  has  originated  from  an  inattention  to  the  primary  sense  of  the 
word  "status,*'  which  means  an  order  or  condition  into  which  men  are 
rfwcd  by  the  instittttions  of  society.  It  is  only  in  a  secondary  or  rather 
as  eUiptiaJ  ^plication,  th»t  it  oau  be  referred  to  their  repreeeoitaliTee  in 
padiament  or  national  couucilB. 

*'  1  Rep.  Dig.  Peer.  367» 
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By  command  of  the  king,  a  message  was  sent  to  the  com- 
mons, to  send  to  the  king  and  the  lords  a  certain  number  of 
their  fellows,  to  hear  and  report  to  their  fellows  what  they 
should  have  in  command  frran  the  king.  The  conmuHis  sent 
twelve  of  their  members,  to  whom  the  question  put  to  the 
lords,  and  the  answer  given  by  the  lords,  were  delivered; 
which  answer  the  king  willed  they  should  report  to  their 
fellows. 

The  report  being  made  to  the  commons,  they  affirmed  the 
proceeding  to  be  in  prejudice  and  derogation  of  their  liberties : 
thus  claiming,  as  the  representatives  of  the  people  at  laige, 
that  all  grants  of  aids  must  proceed  first  from  them,  and 
could  not  originate  with  the  lords ;  an  assertion  inconsistent 
with  the  frame  of  such  an  assembly,  as  was  required  by  the 
Charter  of  John,  and  inconsistent  with  many  proceedings  in 
the  reign  of  Henry  III.,  and  particularly  in  the  assembly, 
whose  answer  to  the  king  produced  the  parliament  of  Oxford, 
in  the  forty-second  of  that  reign. 

The  king,  as  it  is  stated  on  the  Roll,  hearing  of  the  trans- 
action in  the  commons,  and  willing  that  nothing  should  be 
done  then,  or  in  future,  which  might  any  way  turn  against 
the  liberty  of  the  estate,  for  which  they  were  come  to  the 
parliament,  nor  against  the  liberties  of  the  lords;  willed, 
and  granted,  and  declared,  that  it  should  be  lawful  for  the 
lords  to  commune  amongst  themselves  in  that  parliament, 
and  in  every  other  in  time  to  come,  in  absence  of  the  king,  of 
the  state  of  the  realm,  and  of  the  remedy  necessary  for  the 
same ; — ^and  that  in  like  manner,  it  should  be  lawful  for  the 
commons,  on  their  part,  to  commune  together  of  the  state  and 
remedy  aforesaid : — ^provided  always,  that  the  lords,  on  their 
part,  and  the  commons  on  their  part,  should  not  make  any 
report  to  the  king,  of  any  grant,  by  the  commons  granted,  and 
by  the  lords  assented  to,  nor  of  the  conununications  of  the  said 
grant,  before  the  lords  and  commons  should  be  of  one  assent 
and  accord  in  such  matters ;  and  then  in  manner  and  form  as 
had  been  acustomed ;  that  is,  by  the  mouth  of  the  speaker  of 
the  commons. 

The  king  willing,  moreover,  by  assent  of  the  lords,  that  the 
communication  made  in  that  parliament,  as  before  stated, 
should  not  be  drawn  into  example  in  time  to  come,  nor  turn  to 
the  prejudice  or  derogation  of  the  liberty  of  the  estate  for 
which  the  commons  were  then  come;  neither  in  that  par- 
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liament,  nor  in  any  other  in  time  to  come ;  but  he  willed  that  Hewbt  IV. 
himself,  and  all  the  other  estates,  shotdd  be  as  free  as  they  ^^0^— l^*^* 
were  before*'. 

This  declaration  on  the  part  of  the  crown,  seems  to  have 
placed  the  king,  and  the  two  houses  of  parliament,  in  that 
separate  and  independent  situation  in  which  they  are  now 
respectively  situated. 

Not  indeed  as  a  novelty,  but  as  a  solemn  declaration  in  The  House  of 
parliament  of  what  had  been  before  accustomed,  although  niMd^M then- 
proceedings  of  a  contrary  tendency  might  have  taken  place  in  SbTSuM^eilu^ 
former  parliaments : — ^and  this  declaration  in  parliament,  with 
Stat.  15  Edward  II.,  and  the  statute  passed  in  this  parliament 
declaring,  who  should  be  the  electors  of  the  knights  of  the 
shires,  and  the  repeated  declarations  in,  this  and  preceding 
parliaments  of  Henry  IV.,  that  the  House  of  Commons  as 
then  constituted,  was  the  representative  of  the  third  estate,  in- 
cluding all  the  laity  of  the  kingdom,  except  the  lords  temporal, 
and  that  the  lords  temporal  by  themselves  were  a  distinct 
estate  of  the  realm,  appearing  personally  in  parliament,  seem 
to  have  completely  settled,  what  was  in  future  to  be  deemed 
the  true  constitution  of  the  legislature  of  the  kingdom,  espe- 
cially with  respect  to  the  important  point  of  grants  of  aid 
to  the  king,  and  with  respect  to  the  separate  and  distinct 
<^e8  and  duties  of  the  two  houses  of  parliament,  and  their 
respective  separate  and  independent  proceedings,  and  also  the 
relation  which  the  king  was  to  bear  to  the  two  houses  of 
parliament  respectively,  except  only  as  the  privileges  claimed 
by  the  clergy  may  have  interfered. 

3.  General  Legidatite  Enactments. 

Several  important  statutes  were  passed :— one  confined  the  sut  i  Hen.  iv. 
guilt  of  treason  to  the  offences  enumerated  in  the  celebrated 
act  of  Edward  III.^  another  abolished  appeals  of  treason  in  stat.  i  Hen.  iv. 
parliament,  and  sent  the  accuser  to  the  established  courts  of 
law*;    a  third  declared  that  the    authority  of   parliament  stat  i  Hen. iv. 
should  never  more  be  delegated  to  a  committee  of  lords  and 
commons';  and  a  fourth*  forbade,  under  the  heaviest  penalties,  stats  Hen.  iv. 
any  person  besides  the  king  to  give  liveries  to  his  retainers. 

>«  3  Hot.  ParL  427.  *  Stat.  1  Henry  IV.  c  10. 

'  Ibid.  c.  14 ;  vide  ante  III.  '3  Lingard,  277, 278. 

«  Stat.  I  Heniy  IV .  c.  7.    Stat  2  Henry  IV.c  21. 
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HENRY  v.,  March  20,  a.  d.  1413,— August  31,  a.d,  1432. 


1.  Peraons  to  be  chooen  and  chooser* 
of  Knights  and  Burgesses  to  serve 
in  PaiSamsnt. 


2.  Illegal  Taxes  not  levied  fay  the 
House  of  lAncaster. 


1,  Persons  to  be  choeen^  and  choosers  of  Knights  cmd  Burgesses 

to  serve  in  Parliament. 


Hekkt  V. 

1413—1422. 


Stat  1  Hen.  V. 
d. 


In  ihe  short,  but  triumphant  goverament  of  Henry  V^  the 
spirit  of  Action  was  awed,  and  the  spirit  of  liberty  had  no 
oooasion  of  exerting  itself;  at  least  mth  straggle,  or  in  any 
signal  manner,  under  a  prince,  just,  moderate,  and  pious, 
according  to  the  religion  of  those  times  \ 

This  reign  was  productive  of  an  important  statute*,  as  to 
the  classes  of  people  who  should  be  chosen,  and  should  be 
I  choosers  of  the  knights  and  burgesses  to  senre  in  parliament, 
;by  which  the  knights  of  the  shires  were  not  to  be  ohosen,  unless 
Vesideut  within  their  shires,  and  the  knights,  esquires,  and 
others,  choosers  of  such  knights  of  the  shires,  were  also  to  be 
Msident  within  their  shires. 

\  The  ^^  citisens^^  and  '^  burgesses,^  of  the  cities  and  boroughs 
i^ere  to  be  chosen  from  men,  citizens  and  burgesses  resiant, 
d\tdling,  andfree^  in  the  same  cities  and  boroughs,  and  n<me 
olber  in  any  wise*. 
iThe  general  doctrine  of  ^'  residence'^  is  thus  applied  to  the 
^''^rb^nl^d  persons  who  were  to  vote  in  the  shires,  as  the  ''  inhabitants  of 
oonunon  Uw.  ^hfe  county  C*  and  likewise  to  the  boroughs,  the  buigeases  of 
wlkich  were  resident^  and  in  that  character  would  be  suitors  of 
the  court  leet : — they  were  to  be  ^'  dwelling,^^  and  so  would  be 
'^  householders,^^  and  would  pay  scot  and  lot :  they  were  also  to  be 
oC^^/ree*^  condition,  and  therefore  would  be  sworn  and  enrolled 
at  the  court  leet ;  and  would  be  free  and  lawful  men  of  the 
pl^ce,  where  they  were  enrolled  and  dwelt ;  and  as  that  was 
a  borough,  they  would  be  burgesses :  and  this  construction  of 
th^  statute  is  supported  by  the  Saxon  laws, — ^the  common  law, 
— itnd  all  the  legal  and  municipal  records  up  to  this  period. 

^  Bolingbroke,  Hist.  Eng.  68.  '  Stftt  1  Henry  Y.  c.  1. 

^  This  statute  is  an  isolated  instance,  wherein  the  House  of  Commons 
and  the  oourt  of  King's  Bench»  usurped  the  power  of  declaring  it  unfit  to  be 
obeerveda  when  it  was  unrepealed  Jby  any  enactment,  upon  the  principle  of 
desuetude,  a  doctrine  which  cannot  be  too  severely  reprobated  (vide  1  B&ck, 
note  D  63.    8tat  14  Geo.  III.  c.  58). 


Doctrine  of  n«i 
onoy  supported 
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Importanoe  has  been  attached  to  the  hypothesis,  that  mem-*     Hevrt  V. 
ben  for  the  boroughs  have  been  stated  to  be  returned  at  the   _^i!?Z?^??l 


county  courts,  and  from  whence  it  has  been  inferred,  that  the  ?»*™  z*'  «>""- 
eleetions  were  there  also: — ^but  the    elections  were  always  oonrt. 
made  in  the  boroughs,  with  the  assent  of  the  inhabitant  house- 
holders,  and  if  any   of  the  electors  apprehended  political 
treachery,  then  they  personally  presented  the  return  to  the 
sherif,  while  he  was  presiding  in  the  county  court^. 

2.  lUegal  Taxe$  not  levied  by  the  Hou9e  ofLancatter. 

With  respect  to  the  imposition  of  taxes,  none  of  the 
princes  of  the  House  of  Lancaster,  ventured  to  impose  taxes 
without  consent  of  parliament:  their  doubtful  or  bad  title 
became  so  far  of  advantage  to  the  constitution : — ^because  the 
mle  thus  became  fixed,  and  could  not  safely  be  broken  after- 
wards, even  by  more  absolute  princes*. 


Section  HI. 
H£NKY  yi.>  August  31>  ▲.  d,  1422,^March  4,  a.  d.  U61. 


1.  National  Disorders. 

2.  Power  of  the  King  to  appoint 

aBegent 

3.  Rising  Importance  of  the  Com- 


mons, and  improper  condnct 
of  the  Sherifis  in  making 
their  ParliamentaryRetums. 
4.  Borough  Institutions. 


1.  National  Disorders. 

The  spirit  of   faction  which   prevailed  in  the  reion  of   Henry  VI. 

Henry  VL,  the  loss  of  all  the  provinces  in  France*,  the  dis-  1 

content  which  followed*,  and  the  claims  of  hereditary  right,  pxeyaienceof 
in  opposition  to  the   parliamentary   title  of  the  House  of  »***°°*^^**»*^* 
Lancaster';  were  productive  of  disorder  in  every  part  of  the 
government  \ 

The  conmions  had  it  much  in  their  power  to  enforce  the 
execution  of  the  laws;  and  if  a  defect  was  experienced  in  this 

*  Prynne,  252,  257.  ^  3  Hume,  122. 

'  11  Rymer,  158— 266.  Rot.  Pari.  Henry  VI.  147,  etseq.  3  Monstrel. 
21,  38.  UalU  161—166.  Grafton,  646.  Wil.  Wyroest  460.  3  Lingard, 
413, 454,  456,  472.    3  Hume,  177,  178. 

*  6  Rot.  ParL  172—182,  Wil,  Wyrceat.  467—470.  3  Lingard,  457,  et 
seq.    3  Hume,  179,  et  seq. 

>  Whetham,  485.   WiL  Wyxt^t.  484,    Rot.  ParL  Henry  VL  375--38S. 
3  Ungard,  488—492. 
*•  3  Hume,  188,  et  seq. 
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Hkn&t  VL    particular,  it  J>roceeded  leas  from  any  exorbitant  power  of  the 

1  orown,  than  from  the  licentious  spirit  of  the  aristocracy,  and, 

perhaps,  from  the  rude  education  of  the  age,  united  with  an 
Ignorance  of  the  advantages  resulting  from  a  regular  admini- 
stration of  justice. 

Notwithstanding  the  violence  of  rival  factions,  the  commons 

maintained  their  rights  to  vote  and  appropriate  the  supplies, 

the  impeachment  of  obnoxious  ministers*,  the  personal  security 

Stat  11  Hen.  VI.  ^^  ^civ  members  was  protected*,  and  to  this  reign  may  be 

^  "•  ascribed,  the  recognition  of  important  constitutional  principles, 

and  the  enactment  of  several  salutary  measures^. 


RaooKnition  of 
important  oonsti' 
tutional  piin- 
dpleSi 


Tornmentof  hli 


2.  Patters  of  the  King  to  appoint  a  Regent. 

Theidngotti  It  was  recoguised  as  a  constitutional  principle,  that  though 

tSTalll^lrt*'"**  the  king,  in  the  case  of  temporary  absence  from  the  realm, 
▼Me forthe go-  might  appoint  a  regent  with  delegated  authority  during  his 
absence,  yet  he  could  not,  without  the  concurrence  of  the 
three  estates,  provide  for  the  government  during  the  minority 
of  his  successor.  Thus  Henry  VL  was  but  nine  months  old 
at  his  father'^s  death,  and  although  Henry  V.  had  conferred 
the  regency  upon  the  Duke  of  Gloucester,  yet  on  the  twenty- 
seventh  day  of  the  first  session  of  parliament,  it  is  entered  upon 
the  roll,  that  the  king^  '^considering  his  tender  age,  and 
inability  to  direct  in  person  the  concerns  of  his  realm,  by 
assent  of  lords  and  commons,  appoints  the  Duke  of  Bedford, 
or,  in  his  absence  beyond  sea,  the  Duke  of  Gloucester,  to  be 
protector  and  defender  of  the  kingdom  and  English  church, 
and  the  king'^s  chief  counsellor.'"  This  appointment  was  made 
during  the  king'^s  pleasure ;  sixteen  councillors  were  named  in 
parliament,  to  assist  the  protector  in  his  administration :  aa< 
their  concurrence  was  made  necessary  to  the  removal  an) 
appointment  of  officers ;  and  in  all  important  business  that 
was  executed  by  order  of  council,  the  whole,  or  major  part, 
were  to  be  present ;  "  but  if  it  were  such  matter  that  the 
king  hath  been  accustomed  to  be  counselled  of,  that  then  the 
said  lords  proceed  not  therein,  without  the  advice  of  my  lords 
of  Bedford  or  Gloucester  \'" 


*  HoUingshed,  631.   Grafton,  607.   Hall,  157.  3  Hume^  185.   Cotton,  642. 
'  Stat  11  Henry  VI.  c.  11,  et  vide  etiam.    3  Rot  Pari.  541,  542. 
7  3  Lingard,  497— 409.    3  Hume,  212, 213.    S  Henry,  <»— 70. 
1  4  Rot  ParL  174, 176. 
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Another  principle  was  also  acknowledged,  that  whenever    HcnktVL 
the  reigning  monarch,  either  through  unforeseen  absence,      ^^     — i 
extreme  youth,  or  mental  disease,  was  incapable  of  performing  ^]3JJJ^^ 
the  functions  of  royalty,  the  exercise  of  his  authority  devolved  nanb>  howpio- 
exclusively  on  the  House  of  Peers,  who  appointed  the  great 
officers  of  state,  and  the  members  of  the  council,  giving  to 
them  powers  to  transact  the  ordinary  business  of  government, 
bat  resuming  those  powers,  as  often  as  they  themselves  assem*- 
bled,  either  in  parliament  or  in  a  great  council. 

This  right  was  exercised  upon  the  accession  of  Henry  III.', 
Edward  L»,  Edward  III/,  Richard  11/,  and  Henry  VI/ ; 
and  its  recognition  in  the  reign  of  the  latter  sovereign  was 
required  firom  the  Dukes  of  Bedford,  Gloucester,  and  York, 
who  declared  that,  during  the  king^s  minority  or  incapacity, 
they  were  entitled  to  no  more  authority  than  any  other  peer, 
unless  it  were  conferred  upon  them  by  the  whole  body. 

The  House  of  Peers  also  exercised  exclusive  jurisdiction  House  of  iKv^b 
where  the  succession  to  the  crown  was  disputed ;  and  when,  ^^^^^!!^^ 
in  this  reign,  the  Duke  of  Y^rk  claimed  the  throne,  it  was  ^i^mtedqnM* 
the  House  of  Peers  whom  he  addressed ;  as  it  was  that  house  soooesBian  totiM 
alone,  which  had  authority  to  decide  the  question,  and  the  ^^' 
commons  never  claimed  a  right  to  interfere :  but,  if  an  act  of 
parliament  is  required  to  enforce  the  judgment  of  the  peers, 
then  the  ^^  assent  ^  of  the  conunons  must  be  obtained  ^. 

3.  Rising  Importance  of  the  Commons. 

From  the  rising  importance  of  the  commons,  knights, 
citizens,  and  burgesses,  were  considered  in  a  different  character 
from  that  in  which  they  had  heretofore  been  held,  and  hence- 
forth, political  parties  adopted  any  manceuvre  which  could  con- 
ciliate their  prejudices,  so  as  to  make  them  the  servile  instru- 
ments of  their  ambitious  projects. 

The  reigns  of  Richard  II.  and  Henry  IV.  had  shown  the  nuigeroaso«- 
dangerous  consequences  of  that  influence,  which  the  crown  had  ^^jj^rferenoe 
obtained  in  the  election  of  members  of  parliament.     The  2^^^^^*" 
watchful  spirit  of  liberty,  or  of  party,  was  soon  alarmed  and 
provoked  during  the  reign  of  the  three  Lancastrian  princes,  to 

■  Hatt  Paris,  243.      '  Matt  Westmonaat.  Ap.  2.  Brady's  Hist  Eng.  1. 
^  2  Rot  Pari.  62.  *  7  Bymer,  171. 

«  4  Rot  ParL  169, 320,  463, 6  ib.  242,  409, 411. 

7  Cbtton,  666,  666.    Grafton,  643-^7.    HoUingBbed,  66?.    3  Lingard, 
497,498.    3  Hume,  206— 207. 
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neprlndple 
under  whkb 
decton  are  re- 
quired to 
^property 
quaUflcation. 


The  methodi  of 
Toiing,  bj  cen- 
turieeor  by 
tribes,  among  the 
Romaxub 


Regolation  for 
the  chooaers  of 
knightaofthe 
Bhire. 

Stat.  8  Hen.  TL 
C.7* 


make  atioh  reguktiotDB  about  elections,  and  aboQt  the  panptrtj 
and  other  qnalifioationB  of  the  electors  and  elected,  as  seemed 
at  that  .time  sufficient  to  prevent  this  influence  for  the  future. 

The  principle  under  which  electors  are  required  to  possess 
a  property  qualification,  is  for  the  purpose  of  excluding  those 
who,  from  the  meanness  of  their  situation,  are  esteemed  to 
have  no  will  of  their  own ;  it  being  thoo^t  that,  if  these 
persons  had  votes,  thej  would  be  tempted  to  dispose  of  them 
under  some  nndue  influence  or  other.  This  would  give  a 
great,  an  artftd,  or  a  wealthy  man,  a  larger  share  in  elections 
than  is  consistent  with  general  liberty.  If  it  were  probable 
that  every  man  would  give  his  vote  freely  and  without  influ- 
ence of  any  kind,  then,  upon  the  true  theory  and  principles  of 
liberty,  every  member  of  ihe  community,  however  poor,  should 
have  a  vote  in  electing  those  delegates,  to  whose  charge  is 
committed  the  disposal  of  his  property,  his  liberty,  and  his 
life. 

But  since  that  can  hardly  be  expected  in  persons  of  indigent 
fortunes,  or  such  as  are  under  die  immediate  dominion  of 
others,  all  popular  states  have  been  obliged  to  establish  certain 
qualifications;  whereby  some,  who  are  suspected  to  have  no 
will  of  their  ovm,  are  excluded  from  voting,  in  order  to  set 
other  individuals,  whose  wills  may  be  supposed  independent, 
more  thoroughly  upon  a  level  with  each  other. 

This  constitution  of  sufirages  has  always  been  framed  in 
England  upon  a  wiser  principle  than  either  of  the  methods 
of  voting,  by  centuries  or  by  tribes,  among  the  Romans.  In 
the  method  of  centuries,  instituted  by  Servius  Tullius,  it  was 
principally  property,  and  not  numbers,  that  turned  the  scale ; 
in  the  method  by  tribes,  gradually  introduced  by  the  tribunes 
of  the  people,  numbers  only  were  regarded,  and  property 
entirely  overlooked.  Hence  the  laws  passed  by  the  former 
method  had  usually  too  great  a  tendency  to  aggrandise  the 
patricians,  or  rich  nobles ;  and  those,  of  the  latter  had  too 
much  of  a  levelling  principle  *. 

In  the  eighth  year  of  this  reign  a  statute  was  passed  for  the 
regulation  of  the  choosers  of  knights  of  the  shire,  which 
recited ',  ^'  that  the  elections  of  knights  of  shires  to  come  to 
parliament  in  many  counties  of  the  realm  of  England,  had  of 
late  been  made  by  very  great,  outrageous,  and  excessive 


*  1  Black.  Com.  171, 172. 


Stftt  8  Henry  VI,  c.  7. 
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number  of  people  dwellinjr  within  the  same  counties,  of  the   Hxnat  YI. 

whidi  xnofit  part  was  of  people  of  small  substance,  and  of  no 1 

value,  whereof  every  of  them  pretended  a  voice  equivalent^  as 
to  such  elections  to  be  made,  with  the  most  worthy  knights 
and  esquires  dwelling  within  the  same  counties,  whereby 
manslaughters,  riots,  batteries,  and  divisions  among  the  gen- 
tlemen, and  other  people  of  the  same  counties  shall  very 
likely  rise  and  be,  unless  convenient  and  due  remedy  was 
provided;""  and  therefore  it  was  enacted,  *'  that  the  *  knights  KnightBtobe 
of  the  shires'"  should  be  chosen  in  every  county,  by  people  who  have  free 
dwelling  and  resident  in  the  same  counties,  whereof  every  one  o^fo^*Smtog! 
of  them  should  have  free  land  or  tenement  to  the  value  of  40t*  per  annum. 
hy  the  year,  at  the  least,  ab<HM  ail  chwrge% ;    and  that  they, 
which  should  be  so  chosen,  diould  be  dwelling  and  recddent 
within  the  same  counties,  and  such  as  had  the  greatest  number 
of  them,  that  might  expend  408,  by  the  year  or  above,  as  afore 
is  said,  should  be  returned,  by  the  sheriff  of  every  county, 
knights  of  the  Parliament/^ 

And  by  a  statute  in  10  Henry  YI*,  it  was  required  that  the  stat  iohhl  vt. 
choosers  of  knights  for  parliament  should  be  people  dwelling  ^'^' 
and  resiant  in  the  counties,  whereof  every  one  should  have 
freehold  to  the  value  of  409.  by  the  year  at  least,  above  all 
charges. 

The  effect  of  these  statutes  was  an  infringement  on  the  con*  oi^eotof 
Btitntion,  by  disfranchising  all  those  freemen  who  were  not  ^  ^^  ^^^  ^q 
*'  freeholders,'^  &c.,  while  they  gave  no  right  to  freeholders  of  "«°-  ^-  ^'  *• 
Mi».  per  annum,  which  they  did  not  previously  possess  as 
householders.     From  the  preamble  of  the  former  statute,  it 
appears  that  the  alteration  was  proposed,  not  in  consequence 
id  any  disturbances  that  had  arisen,  but  for  the  purpose  of 
preventing  those,  which  ^^  shall  very  likely  rise  and  be."' 

The  general  class  of  voters  is  again  distinctly  defined  to  be.  General  ciam  of 
"people  dwelling  and  resiant  within  the  county ;''  and  the  ^*»'«"*«^^ 
same  would  have  been  the  description  of  the  voters,  if  they 
had  been  living  in  a  borough,  namely,  the  resiants  in  each  of 
the  cases  owing  suit  to  the  king'*s  court  in  the  county-^',  tf., 
the  sheriff ''s  toum — and  in  the  borough  to  the  leet,  because, 
as  there  is  no  special  provision  of  the  law  either  way,  the 
general  law  would  be  supposed  to  have  prevailed  in  both ;  by 
which  means  they  would  have  been  on  the  same  footing, 
differing  only  in  this  respect,  that  while  the  one  was  confined 
to  the  borough,  the  other  extended  over  the  whole  county. 
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their  parliamen- 
tary dutieai 


It  appears  by  the  year-books  and  statutes  at  the  period 
when  these  enactments  were  made,  that  the  principles  of  the 
Saxon  and  common  law  were  continued,  the  distinction 
between  villainage  and  freedom  recognised,  and  the  toum  and 
leet  in  universal  practice. 

Although  two  hundred  citizens  and  burgesses  sat  in  the 
parliament  of  23  Edward  I.,  yet  in  the  reigns  of  Edward  III. 
and  his  three  successors,  about  ninety  places,  upon  an  average, 
only  returned  members  *. 

This  decrease  may  be  ascribed  to  two  causes,  the  disinclina- 
tion of  the  burgesses  to  be  represented,  and  the  corrupt  con- 
duct of  the  sherifis. 

Every  city  and  borough  were  obliged  to  elect  representatives 
out  of  its  own  constituency,  who  were  resident  among  them- 
selves, as  being  the  best  acquainted  with  their  local  grievances, 
and  had  also  to  contribute  to  their  expenses. 

As  neither  the  boroughs  nor  their  representatives  then  par- 
ticipated in  ^^  political  jobs,^  the  parliamentary  franchise  was 
regarded  as  an  onerous  burden,  and  when  the  burgesses  could 
neither  bribe  nor  cajole  the  sheriff  into  omitting  to  send  bis 
writ,  they  then  refused  to  make  a  return;  a  refusal  which 
was  not  attended  with  punishment,  as  the  government  were 
utterly  indifferent  to  such  defaults,  provided  the  borough  con- 
tributed its  share  of  taxation.  Thus,  in  1368,  Edward  III., 
in  a  charter,  after  reciting  that  the  good  men  and  conmuHialty 
of  Torrinfftan,  Devon,  had,  through  the  mcdiciaus  return  of 
the  sheriff,  sent  two  burgesses  to  parliament  from  the  twenty- 
first  of  his  reign ;  and  l^t,  in  consequence  of  such  a  burden, 
they  had  been  greatly  impoverished ;  granted,  that  for  the 
future  they  should  be  exempted  from  returning  any  burgesses 
to  parliament  *:  and  Richard  XL  gave  to  Colchester  a  similar 
indulgence  for  five  years,  because  they  had  fortified  their 
town*. 

In  some  instances  the  burgesses,  when  elected,  refrised  to 
attend  their  parliamentary  duties ;  and  it  ultimately  became 
requisite  that  the  sheriff  should  take  sureties  for  their  appear- 
ance, whose  names,  down  to  the  end  of  the  fifteenth  century, 
were  indorsed  upon  the  writ  along  with  those  of  the  elected*. 


'  3  Fiynne,  224,  et  seq.    3  WiUis,  Not  ParL,  96,  et  seq. 

*  Bot  Pat.  42  Edward  III.  p.  1,  n.  8.    M.  aad  a  Hist  Borons^  67S. 

»  3  Prynne,  241.    M.  and  8.  Hist.  Borougbs,  749. 

'  1  Ludere,  15.    3  Prynne,  252. 
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The  parliamentary  writ  to  the  sheriff,  required  him  to  cause    Henkt  VI. 

two  knights  to  be  elected  out  of  the  body  of  the  county,  two  _1 

citizens  from   every  city,  and   two    burgesses  from    every  ^^^*^*^'^* 
bofDQgh:   but  negligence  and  political  depravity  alone  dic- 
tated the  execution  of  these  duties. 

Some  authors  have  imagined  [that,  the  sheriff  had  a  dis-  sheriffs  had  no 
cretionary  power  to  determine  which  boroughs  should  exeiv  ^^Jj"*^ 
m  the  parliamentary  franchise ;  but  the  terms  of  the  writ  ^^^  ^^^ 
were  imperative,  and  under  it  he  was  exclusively  compelled  should  retum 
to  send  a  precept  to  every  place  within  his  county,  that  exer-  "P'*^'***^** 
cised  a  local  and  exclusive  jurisdiction  apart  from  the  county^. 

Sheriffs  were  in  the  habit  of  omitting  boroughs  which  had  omMonof 
been  recently  represented,  and  indorsing  upon  the  writ  a  ^^^^1!'**^ 
wilful  fiilsehood.  Thus,  in  12  Edward  III.,  the  sheriff  of 
Wiltshire,  after  returning  two  citizens  for  Salisbury,  and  the 
burgesses  for  two  boroughs,  concludes,  ^^  there  are  no  other 
cities  or  boroughs  within  my  bailiwick,^^ — ^yet  eight  other 
boroughs  had  sent  members  to  preceding  parliaments.  In  6 
Edward  II.,  the  sheriff  of  Bucks  declared  that,  he  had  no 
borough  within  his  county  except  Wycomb ;  though  Wend- 
over,  Agmondesham,  and  Marlow,  had  twice  made  returns 
since  that  king^s  accession*^. 

Poverty  was  taken  as  an  excuse  for  not  returning  parlia-  PoTortyanex- 
mentary  representatives.    Thus,  in  6  Edward  II.,  the  sheriff  ^^i^^u^^ 
of  Northumberland  returns  to  the  writ  of  sunmions,  that  all 
bis  knights  are  not  sufficient  to  protect  the  county ;  and  in 
1  Edward  III.,  that  they  were  too  much  ravaged  by  their 
enemies  to  send  any  members  of  parliament  *.    The  sheriffii 
of  Lancashire,  after  making  several  returns,  that  no  boroughs 
existed  within  the  county,  though   Wigan,   Liverpool,   and 
Preston  were  such,  subsequently  alledged,  that  none  ought  to 
be  called  upon  to  return  representatives  on  account  ot  their 
poverty.    This  return  was  constantly  made  from  36  Edward 
III.  to  the  reign  of  Henry  VI.»« 
Although  the  sheriff  was  punishable  for  such  conduct  ^',  it  sheriffs  seldom 

°  '^  '         puntohedfor 

their  comiptJbn. 

^  H.  and  a  Hist.  Boroughs,  1930—1938. 

*  Ibid.  494.     Brady  on  Boroughs,  110.     3  Prynne,  231.     3  Hallam's 
Middle  Ages,  169. 

*  3  PiTnne,  166. 

*  4  Vrjiaie,  317.     3  HaUam*B  Middle  Ages,  171.     M.  and  a  Hist, 
^iironghs,  494  in  loc.  peasixn. 

"Stat  11  Henry IV.  c  1;  6HonryVI.  c.4;  SHenry VI.  c7;  23 
Hemy  VL  c  14. 
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Btftt.  23  Henry 
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was  rarely  inflicted,  because  the  Houee  of  CommoDB  had  not 
then  the  cognizance  of  disputed  elections,  having  no  power  to 
issue  process  or  examine  witnesses ;  and  upon  a  false  return 
by  the  sheriff,  there  was  no  effective  remedy  but  through  the 
king  or  his  council  ^*,  and  who,  upon  many  occasions,  were 
the  actual  culprits  ^' ;  in  fact,  although  these  frauds  were  the 
theme  of  reprobation,  there  are  only  six  instances  during  the 
reigns  of  the  Plantagenet  family,  wherein  it  was  deemed 
expedient  that  the  bad  conduct  or  mistake  of  the  sheriff  should 
receive  specific  animadversion  ^*. 

Another  cause  also  operated  to  protect  the  sheriff,  viz.,  the 
short  duration  of  parliaments;  thus  the  last  parliament  of 
Richard  II.,  which  may  also  be  called  the  first  of  Henry  IV., 
sat  only  one  day,  and  during  that  period  deposed  one  king, 
and  placed  another  upon  the  throne  ^^  The  two  longest  par- 
Uaments  were  those  of  8  Henry  IV.  and  23  Henry  VI.,  the 
former  of  which  sat,  in  three  sessions,  one  hundred  and  fifty- 
nine  days,  and  the  latter,  in  four  sessions,  one  hundred  and 
seventy-eight;  but  both  members  and  constituents  renoon- 
strated  against  such  delays  and  expense  ^'. 

Such  proceedings  of  the  sheri&  were  productive  of  Stat. 
6  Henry  VI.,  c.  4,  by  which  the  sheriff  or  the  knighta  re- 
turned by  him,  could  traverse  the  validity  of  the  inquests  before 
the  justices,  and  be  heard  in  their  own  defence ;  and  also  of 
the  Stat.  23  Henry  VI.,  c.  14,  which,  after  reciting  Stat.  1 
Henry  V.,  c.  1,  requiring  the  members  for  cities  andborougha 
to  be  chosen  from  men,  citizens,  and  burgesses,  residing, 
abiding,  and  free,  states  that  the  citizens  and  burgesses  had 
always  in  cities  and  boroughs  been  chosen  by  citizens  and 
burgesses,  and  no  other,  and  to  the  sheriffs  of  the  counties 
returned;  but  that  the  sheriffs,  for  their  singular  avail  and 
lucre,  had  not  made  due  elections  of  the  knights,  and  some- 
times no  return  of  them,  or  the  citizens  and  burgesses,  and  then 
provides  that  the  former  statutes  should  be  kept  in  all  points, 
and  that  every  sheriff  should  deliver,  without  fraud»  a  auffi- 


»«  3  Prynne,  167. 

^  Otterbourne,  p.  191,  in  alluding  to  the  tlavish  parliament  of  1307,  lays, 
that  of  the  knights  returned  on  such  occasion,  they  were  not  elected  **  per 
communitatem,  ut  mos  exigit,  sed  per  regiam  volnntatem.'*  Vide  eitiam 
Prynne*!  Seoond  Reg.  141.    6  Rot.  Pari.  867»  400.    Paeton  Letters  passim. 

"  Introd  Glanv.  Rep.  12.    4  Prynne,  261.    6  Rot  Pari.  7,  580. 

>^  4  Prynne,  449,  450.    Waking.  859.    10  Henry,  67. 

>*  4  Prynne^  482,  526.    Holbgshed,  531.     10  Henry,  67. 
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cient  preeept  to  every  mayor  and  bailiff,  to  make,  their  due   H«i?ry  VT. 

elections  and  return  of  the  persons  really  elected,  under  a  21 I L. 

eerere  penalty. 

The  policy  of  tuch  enactments  is  obvious,  because  "  in  a  piMenration  of 
constitation  like  ours,  the  safety  of  the  whole  depends  on  the  ^^^l^utiL* 
Utnce  of  the  parts ;  and  the  balance  of  the  parts  on  their 
mutual  independency  on  each  other /^  Although  this  propo- 
sition of  carrying  on  business,  and  maintaining  government 
by  powers  absolutely  distinct,  and  absolutely  independent,  has 
been  described  as  a  mere  ^^  Utopian  Scheme,"'*  yet  such 
objections  have  only  proceeded  from  ignorance. 

Bolingbroke  justly  observes  ^^  "  Have  not  powers  absolutely  Powers  distinct 
distinct  and  independent  been  joined  by  federal  unions!    Are  Svob2^^ 
BO  such  examples  to  be  found,  even  at  this  day !    Has  not  byfederaiunioiu. 
this  been  brought  about  by  the  very  reason  given  to  prove 
tiiat  it  can  never  happen ;  because  men  agree  when  they  see 
reason  for  agreement;  and  they  see  reason  for  agreement, 
when  they  see  their  interest  in  agreeing! 

A  king  ct  Great  Britain  is  that  supreme  magistrate,  who  The  king  of 
faas  a  negative  voice  in  the  legislature.     He  is  intrusted  with  ^^H^n^ 
the  executive  power ;  and  several  other  powers  and  privileges, 
which  we  call  prerogatives,  are  annexed  to  this  trust. 

The  two  Houses  of  Parliament  have  their  rights  and  privi* 
leges ;  some  of  which  are  common  to  both,  others  particular 
to  each.  They  prepare,  they  pass  bills,  or  they  refuse  to  pass 
such  as  are  sent  to  them.  They  address,  represent,  advise, 
remonstrate. 
The  snprone  judicature  resides  in  the  lords.  fudS^^°^°' 

The  commons  are  the  grand  inquest  of  the  nation ;  and  to  onnd  inquest  of 
them  it  belongs,  likewise,  to  judge  of  national  expenses,  and  to  *'*®°**^°- 
give  supplies  accordingly. 

If  the  legislative  as  well  as  the  executive  power  was  wholly  Division  of 
in  the  king,  as  in  some  countries,  he  would  be  absolute ;  if  in  Tih^itedm^**" 
the  lords,  our  government  would  be  an  aristocracy;  if  in  the  narohy. 
conmions,  a  democracy.    It  is  this  division  of  power,  these 
distinct  privileges  attributed  to  the  king,  to  the  lords,  and  to 
the  eonmions,  which  constitute  a  limited  monarchy. 

Again,  as  they  constitute  a  limited  monarchy,  so  the 
wisdom  of  our  government  has  provided,  as  far  as  human 
wisdooi  can  provide,  for  the  preservation  of  it,  by  this  division 
of  poiwer,  and  by  these  distinct  privileges. 

"  BoUtJgbroke's  H$at.  Eng,  70—74. 
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Henry  VI.        jf  any  one  part  of  the  three,  which  compose  our  gorern- 

1  ment,  should,  at  any  time,  usurp  more  power  than  tie  law 

megai  luurpft-  gives,  or  make  an  ill  use  of  a  legal  power,  the  other  two  parts 
oneparnr^e  ii^J)  by  uuitiug  their  strength,  reduce  this  power  into  its 
ShiS^S!^*^  proper  bounds,  or  correct  the  abuse  of  it ;  nay,  if  at  any  time 
i>>v>K(L  two  of  these  parts  should  concur  in  usurping,  or  abusing 

power,  the  weight  of  the  third  may,  at  least,  retard  the  mis- 
chief, and  give  time  and  chance  for  preventing  it. 
NAticnai  prape-      To  the  strict  adherence  of  supporting  this  balance  may  be 
i^o^gto^t^    ascribed  our  national  prosperity;  to  its  neglect  or  improper 
twiaaoeof  the     ijge,  may  be  ascribed  our  misfortunes. 

OfttMrtlttttion.  . 

Since  this  division  of  power,  and  these  distinct  privileges 
constitute  and  maintain  our  government,  it  follows  that  the 
confusion  of  them  tends  to  destroy  it.  This  proposition  is 
therefore  true,  that  in  a  constitution  like  ours,  the  safety  of 
the  whole  depends  on  the  balance  of  the  parts.  Let  us  see 
whether  it  be  true  that  the  balance  of  the  parts  consiste  in 
their  mutual  independency. 
Piooeedinsiof  The  power  which  the  several  parts  of  our  government  have 
Moh  put  of  the    Qf  controlling  and  checking  one  another,  may  be  called  a 

flOTenmieiit  coo*  ^  '  » 

troued  by  the      dependency  on  one  another ;  and  may  be  argued  for  by  those, 
^'  who  want  to  throw  darkness  round  them,  as  the  dependency 

opposed  to  the  independency,  mentioned  in  the  proposition. 
But  the  fallacy  is  gross. 

This  power  of  control  in  each,  which  results  from  the  divi- 
sion of  power  amongst  all  the  parts  of  our  government,  is 
necessary  to  the  preservation  of  it,  and  thus  a  sort  of  con- 
stitutional dependency  is  created  among  them;  but  this 
mutual  dependency  cannot  be  opposed  to  the  independency 
pleaded  for. 

On  the  contrary,  this  mutual  dependency  cannot  subsist 
without  such  an  independency;  for  whenever  ibis  indepen- 
dency is  lost,  the  mutual  dependency  is  that  moment  changed 
into  a  particular,  constant  dependency  of  one  part  on  two ;  or, 
which  is  still  more  unreasonable,  of  two  parts  on  one. 

The  constitutional  dependency  consists  in  this, — that  the 

proceedings  of  each  part  of  the  government,  when  they  come 

forth  into  action    and  affect  the  whole,  are  liable   to  be 

examined  and  controlled  by  the  other  parts. 

BeniQtioiMof         '^^^  independency  consists  in  this, — ^that  the  resolutions  of 

•jidhpMrt of  the    ^nch  part,  which  direct  their  proceedings,  be  taken  indepen- 

isdepeDdentof     deutly,  and  without  any  influence,  direct  or  indirect,  on  the 

thaotherp^t^    others. 
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Without  the  first,  each  part  would  be  at  Kberty  to  attempt  Hekrt  VI. 
destroying  the  l^Iance,  by  usurping  or  abusing  power ;  but  ^^^""^^^^' 
without  the  last,  there  can  be  no  balance  at  all. 

This  may  be  illustrated  by  supposing  a  prince  who  claims 
and  exercises  a  right  of  levying  money  without  consent  of 
parliament.  He  could  not  be  opposed  effectually,  if  the  two 
Houses  of  Parliament  had  not  a  right  to  oppose  him,  to  call 
his  ministers  to  account,  and  to  make  him  feel  that,  far  from 
being  absolute,  he  was  under  this  constitutional  dependency; 
but  he  would  not  be  opposed  at  all,  if  the  two  Houses  of 
Parliament  were  under  his  influence,  and  incapable  of  directing 
their  proceedings  independently  of  him.^ 


4.  Borouffh  Institutions. 

In  consequence  of  the  increase  of  learning  and  the  growing  Mtmidpid  char- 
importance  of  citizens  and  burgesses,  the  municipal  charters  *«"*»wnwith 

*  *  .  gnatar  locniiiojr. 

from  18  Henry  VI.  were,  with  a  few  exceptions,  drawn  with 

a  degree  of  particularity,  which  had  not  previously  existed, 

and  those  rights,  such  as  the  power  of  perpetual  succession, 

—having  a  common  name, — ^power  of  pleading  and  being 

impleaded  by  that  name, — and  the  capacity  of  purchasing 

and  possessing  property,  &c.,  which  the  citizens  and  burgesses 

had  enjoyed  at  the  common  law,  as  incidental  to  the  creation 

of  a  borough,  were  granted  in  express  language,  and  those 

general  terms  by  which  the  inhabitant  householders  of  every 

borough  had  been  hitherto  described,  as  ^^  men,^^  ^^  burgesses,^^ 

and,  ^^conmionalty,^  merged  into  that  of  ^'  corporation,^^  under 

a  more  specific  name; — ^the  designation  of  corporation  never  The  name  of  oor- 

having  previously  to  this  period  been  applied  to  the  borough  adi^yted. 

institutions. 

But  in  every  other  respect  such  institutions  were  un-  Bonmgh  imuta- 
changed,  and  all  the  inhabitant  householders  of  every  city  **«»"«*«««*• 
and  borough,  exercised  the  parliamentaiy  and  municipal  fran- 
chises, not  as  a  matter  of  favour,  but  as  a  constitutional  right, 
arising  from  their  freedom  by  birth  and  their  liability  to  the 
local  burdens.  Political  depravity  was  not  sufficiently  ma- 
tured to  deprive  them  of  these,  their  unquestionable  legal 
birthrights. 

The  municipal  records  of  this  period  have  been  subse-  MtmiciiNd  w- 
ciuently  much  erased,  and  essentially  altered,  in  order  to  give  S^'ST"^ 
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Hekbt  VI.   the  sanctity  of  usage  to  modern  usurpation':  and  the  Paston 

I42g— uei.    Letters  evince  the  anxiety  of  all  parties  relative  to  the  parlia- 

paaton  Letters,    meutary  elections,  and  the  early  interference  of  the  peers  of 

the  reaha^  which  circumstances  show  the  increase  of  the 

authority  of  the  oommons,  and  the  efforts  made  to  influence 

their  deliberations. 

^  Additional  MSS.  Br.  Museum,  6U36,  p.  19.  lb.  28  B.  603&-1  Paston 
Letters,  08,  2 ;  lb.  p.  103,  107,  122.  M.  and  S.^Hist.  Boroughs,  220,  et  se^. 
907*  et  in  loo*  pafsim. 


Chapter  V. 
THE  LINE  OF  YORK. 

A.D.  14GI— 1486, 

EDWARD  IV.,  March  4,  a.d.  1461,— April  9,  aji.  1483. 

EDWARD  v.,  April  9,— June  26,  a.d.  1483. 

RICHARD  IIL,  June  26,  a.d.  1483,--August  22,  a.d.  1486. 

Edward  IV.   Thb  reigns  of  Edward  IV.,  Edward  V.,  and  Richard  III.  do 

1461—1483.    ^^^  present  any  essential  change  from  that  state  of  things 

Noeflsentiia        which  had  characterized  the  reign  of  Henry  VI. 

J'Z  ^l^"^^      It  lias,  however,  been  justly  observed^  that  the  measures  of 

Henry  VL  parliament,  during  this  age,  furnish  us  with  examples  of  a 

strange  contrast  of  freedom  and  servility.    They  scruple  to 

^\m!       grant,  and  sometimes  refuse,  to  the  king  the  smallest  supplies, 

Measures  of —  tho  most  uccessary  for  the  support  of  government,  even  the 

uunent  furnish  xnost  uecossary  for  the  maintenance  of  wars,  for  whiok  the 

^^^'V^taMit  nation,  as  well  as  the  parliament  itself,  expressed  great  fond- 

^  ^""*  *^  ness :  but  they  never  scruple  to  concur  in  the  most  fls^rant 

"^     ^  act  of  injustice  or  tyranny,  which  falls  on  any  individual, 

Richard  III.  however  distinguished  by  birth  or  merit. 

1483—1485.        These  maxims,  so  ungenerous,  so  <q>posite  to  all  principles 

of  good  govemmwit,  so  ooatrary  to  the  practice  of  present 

parliaments,  are  very  remarkable  in  all  the  transactions  of  the 

English  history,  for  more  than  a  century  after  the  period  in 

which  we  are  now  engaged. 

»  3  Hume,  263. 
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Chapter  VI, 
THE  HOUSE  OP  TUDOR, 

A.D.  1485--1603. 
HEXRT  TIL-HENBT  rni.^EDWARI>  VI.-MARY.-BLIZABETH. 

Bectioh  I. 
HENRY  m.,  August  22,  a.o.  1485,-->iipril  22,  a.d.  1509. 

1.  Objects  for  which  Henry  VII.  was  railed  to  the  Crown. 
3,  Peeonuuy  Impooitions.  9.  Beguktions  of  Police  aad  Commerce. 

1.  Objects /or  which  Henry  VII,  was  raised  to  the  drown, 

Henrt  VII.,  a  Greature  of  the  people,  had  been  raised  to  the  Henut  VII. 
throne  in  order  to  out  up  the  roots  of  faction;  to  restore  public    1485—1509. 
tnnqoiUity;  and  to  establish  a  legal  government  on  the  ruins 
of  tyranny. 

He  did  the  yery  reverse  of  this ;  his  reign  and  that  of  his 
son,  have  been  two  of  the  severest  under  which  our  country 
luUh  groaned ;  and  yet,  in  these  very  reigns,  the  foundations 
of  liberty  were  laid  much  broadet  and  stronger  than  ever^ 

The  king,  under  the  pretext  of  establishing  liberty,  obtained  creation  of  the 
aa  aseendancy  over  the  deliberations  of  the  commons,  and,  as  ^^^^^ 
practical  proofs  of  the  sincerity  of  his  'liberal  professions,^  Heuy  vn.  ci. 
to  his  ^'liberal  friends,''''  procured  the  powers  of  the  Star 
Chamber',  and  causelessly  procured  numerous  bills  of  attain- 
der, in  order  to  gratify  his  hateful  prejudices". 

The  increased  powers  of  the  estates  of  parliament  is 
evinced,  by  their  vesting  the  crown  in  Henry  VII.  without 
alleging  any  title  in  him  to  that  crown,  by  inheritance,  elec- 
tion, or  otherwise*. 

This  had  the  effect  of  exalting  the  Authority  of  the  com-  powm  of  the 
mons;  and  Henry  availed  himself  of  such  authority,  by  ~J^o™«^- 
exereising  all  his  tjnrannical  acts  through  their  instrumen- 

^  Bollnghroke'fl  Hist.  Eng.  90. 

*  S  Sot.  PiEoi  986,  400.    Stat.  SHeniyVII.  c.  1.    1  Brodie  158,  et  seq. ; 
sed  vide  Bacon,  581.     3  lingard,  823.    3Hmne,  397* 

'  3  Hume,  318,  322,  363,  383.    Bacon,  611.    Folyd.  Virg.  593. 

*  3  Lingiurd,  607—009.    3  Himie,  316. 
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tality;  in  fact,  both  united  in  one  comipon  object,  namely,  to 
destroy  the  influence  of  the  peers. 

The  facilities  which  had  been  given  to  the  lords  to  alienate 
their  lands,  united  with  the  enlargement  of  commerce  and 
navigation,  had  increased  the  property  of  the  commons,  and, 
consequently,  their  power  in  the  state ;  but  as  the  influence 
of  the  nobility  decreased,  the  tyranny  of  the  king  and  com- 
mons increased,  and  to  a  much  more  dangerous  extent  than  it 
had  ever  done  under  the  feudal  laws. 

The  extensive  landed  property  which  accrued  to  the  crown, 
by  succession  to  the  inheritance  of  the  Houses  of  Lancaster 
and  York  united,  and  by  the  confiscations  which  had  followed 
the  national  commotions,  had  produced,  during  a  period  of 
above  fourscore  years,  from  the  deposition  of  Richard  II.  to 
the  accession  of  Henry  VII.,  a  great  income ;  which,  with 
the  ordinary  permanent  income  of  the  crown,  arising  from 
various  duties  and  grants  by  parliament,  and  from  the  profits 
of  tenures  and  other  royal  rights,  had  been  managed  Mdth 
great  econonjy ;  and  Henry  VII.  was  thus  rendered,  in  a  great 
degree,  independent  of  that  parliament,  which  had  created  his 
title  to  the  throne,  and  particularly  of  the  House  of  Conunons, 
whose  influence  had  been  principally  derived  irom  the  pecu- 
niary necessities  of  the  king. 

In  the  House  of  Lords,  the  influence  of  the  crown  was 
always  predominant,  the  number  of  temporal  peers  having 
during  this  reign,  averaged  about  forty,  and  at  the  comimence- 
ment  not  so  many;  the  spiritual  lords  having  been  therefore 
always  the  majority  of  the  house. 

Henry  VII.  proceeded  as  he  had  been  sufiered  to  set  out, 
and  established  by  degrees,  and  those  not  slow,  a  power  almost 
absolute.  By  making  an  ill  use  of  this  power,  die  king  was 
the  real  author  of  all  the  disorders  in  the  state,  and  of  iJl  the 
attempts  against  his  government ;  and  yet,  the  better  to  pre- 
vent such  disorders,  and  to  resist  such  attempts,  further  powers 
were  entrusted  to  him. 

Because  he  had  governed  ill,  it  was  put  in  his  power  to 
govern  worse ;  and  liberty  was  undermined  for  fear  it  should 
be  overthrown.  It  hath  fared  sometimes  with  monarchy  as 
with  the  church  of^Rome ;  both  have  acquired  greater  w^th 
and  power  by  the  abuse  of  what  they  had,  and  mankind  have 
been  egregiously  the  bubbles  of  both*. 

'^  Boliugbroke'6  Hist.  Eng.  93,  94. 
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Hekry  VII. 
2.  Pecuniary  Impositions,  1485^1609. 

Although  the  parliaments  of  the  first  two  Tudors  cordially  system  of  bene- 
participated  with  the  crown  in  every  oppressive  enactment,  SbttaarT****"^ 
yet  they  invariably  manifested  reluctance  to  grant  pecuniary 
assistance.  Accordingly  Henry  VII.  adopted  the  unfair 
sjBtem  of  "benevolences"*  or  " contributions,"  which  gifts, 
though  apparently  voluntary,  were  "extortions;"  and  this 
improper  conduct  indirectly  received  a  parliamentary  sanction, 
bj  a  statute  enforcing  the  personal  payment  of  arrears  of 
money,  which  individuals  had  been  induced  to  promise*. 

Unceasing  efforts  were  made  by  the  king  to  amass  treasure,  Theiawsaitered, 
and  almost  every  alteration  in  the  laws,  however  salutary  or  utk^of*^!^'* 
otherwise  in  their  future  consequences,  had  this,  and  this  '^^'^ 
only,  for  their  great  and  immediate  object". 

Every  scheme  was  adopted,  in  prosecutions  upon  old  and  Proaecutknis 
forgotten  penal  laws,  in  order  to  extort  money  from  the  sub-  ^^^^  '^^ 
ject,  and  which  was  preferred  to  the  framing  of  any  new 
beneficial  regulations. 

The  feudal  rights  were  instrumental  to  oppression.    The  Feudal  ri^ts  in- 
lands of  those  who  died  without  heirs  reverted  to  the  crown 
by  escheat.     Officers  were  appointed  in  every  county  to  pro- 
secute the  king^s  rights;  his  title  was  to  be  found  by  the 

*  *' A  benevolence  was  originally  a  contribution  made  by  the  king's 

immediate  vassals ;  but,  from  a  relaxation  of  the  ancient  feudal  principles, 

in  the  reign  of  Edward  lY.,  had  extended  over  the  whole  kingdom.    It 

vas  always,  except  in  the  singular  cases,  considered  as  a  free  gift,  and 

could  not  be  levied,  by  force,  from  such  as  persisted  in  refusing  it.    But, 

although  the  people  were  not  bound,  in  law,  to  contribute,  they  had  every 

inducement  f^m  expediency;  since  a  refusal  was  likely  to  be  attended 

with  greater  inconveniency,  than  the  payment  of  the  money  which  was 

demanded.    From  the  discretionary  power  of  executing  the  law,  the  crown 

had  many  opportunities  of  harassing  those  who  showed  themselves  un- 

villing  to  r^eve  its  necessities ;  and  seldom  failed  to  make  them  heartily 

repent  of  their  obstinacy.    The  king  had  the  power  of  quartering  troops 

in  any  part  of  the  kingdom :  by  which  means  he  was  enabled,  however 

unjusdy,  to  create  expenses  and  vexation  to  such  of  the  inhabitants  as  had 

not  complied  with  his  demands.    The  very  solicitation  of  a  benevolence 

upon  the  part  of  the  crown,  was  therefore  justly  regarded  in  the  light  of 

hardship ;  and  to  repress  which,  the  Stat.  1  Kichard  III.  c.  2,  was  enacted ; 

winch  provides  *  that  the  king*s  subjects  shall  from  henceforth,  in  no  wise, 

he  chaiged  by  such  charge,  exaction,  or  imposition  called  a  benevoUncey  nor 

by  such  like  charge ;  and  that  such  exations  called  benevolences,  before 

this  time  taken,    be  taken  for  no  example  to  make  such,  or  any  like 

charge  of  any  of  the  king*s  subjects  hereafter,  but  shall  be  damned  and 

annulled  for  ever.* " 

'  Stat  11  Henry  VII.  c  10';  vide  etiam  3  Hume,  376. 

^  4  Black.  Com.  428. 
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Hekbt  VIL  inquest  of  a  jury,  gummoned  at  the  instance  of  the  eacheator, 
1485— lft09.    ^^^  returned  into  the  Exchequer.     It  then  became  a  matter 
of  record,  and  could  not  be  impeached.    Hence  the  eiobeators 
taking  hasty  or  false  inquests,  defeated  the  right  heir  of  hia 
succession. 
couno  of  Justice      Exccssive  fiues  were  imposed  on  granting  livery  to  the 
tSS^^t-  kiiig's  wards  on  their  majority.     Informations  for  intrusions, 
ingmoD^.         criminal  indictments,  outlawries,  or  civil  process;  in  short, 
the  whole  course  of  justice  furnished  pretences  for  exacting 
money;  while  a  host  of  dependants  on  the  court,  suborned  to 
play  their  part  as  witnesses,  or  even  as  jurors,  rendered  it 
hardly  possible  for  the  most  innocent  to  escape  these  penalties. 
Even  the  king'^s  clemency  seems  t-o  have  sprung  from  the 
sordid  motive  of  selling  pardons: — he  made  a  profit  of  every 
office  in  his  court,  and  received  money  for  conferring  bishop- 
ricks*. 
Eztoriioiifl  of  fthe      Thcso  oxtortious  and  corruptions  contributed  to  the  unpopu- 
blSISU*tiirta-  ^*"*y  ^^  Henry,  and  answered  the  end  of  invigorating  his 
poverished  the     power :  they  were  tolerated  by  the  commons,  because  the  fines 
nobiutjr.  ^^j  forfeitures  impoverished  and  intimidated  the  nobility. 

3.  Regulations  of  Police  and  Commerce. 

Regulations  are  found  among  the  statutes  of  this  reign,  both 
with  regard  to  the  police  of  the  kingdom,  and  its  commerce ; 
but  the  former  are  generally  contrived  with  much  better 
judgment  than  the  latter ;  the  more  simple  ideas  of  order  and 
equity  are  sufficient  to  guide  a  legislator  in  everything,  that 
regards  the  internal  administration  of  justice;  but  the  princi- 
ples of  commerce  are  much  more  complicated,  and  require  long 
experience  and  deep  reflection,  to  be  well  understood  in  any 
state*. 
PoMcasionof  the      Under  the  family  contests  of  the  Plantagenets  the  lives 
wfficieni  title  to  ^^^  properties  of  individuals  were  held  by  a  precarious  tenure, 
Sm^^'^*''*^^'  which   created  the  necessity  of  Stat.  11  Henry  VII.,  c.  1*, 
by  which  a  shield  was  acquired  against  the  violence  and  ven- 
Stat  11  Henry      geauce  of  fiictions,  and  placed  the  civil  duty  of  allegiance  on 
a  just    foundation,   by  destroying  the    distinction   between 
governments  "  de  jure^  and  "  de  factoT" 

^  1  Ellis*  Letters  illustrative  of  English  Hist.  58.     3  Turn.  Hirt«  of 
England,  628.  1  Hallam's  Const.  Hist.  2L.  Hall's  Qkroo.  of  Englaad*  486L 
^  3  Hume,  397. 
«  3  Hume,  366,  367.    I  Hallam's  Const.  Hist.  12. 
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It  enacts  that  no  person,  who  in  anns  or  otherwise  assists  Hcket  YII. 
the  king,  for  the  time  being,  should  afterwards  be  convicted    ^^^'"^*^' 
or  attainted  thereof  as  of  an  offence,  by  course  of  law,  or  by 
act  of  parliament,  and  all  process  and  acts  of  parliament  to 
the  contrary  should  be  Toid. 

This  law,  although  it  is  designated  by  Lord  Bacon,  as  one 
^^  of  a  strange  nature,  more  just  than  legal,  and  more  magna« 
nimous  than  provident,^^  is  remarkable  for  its  reason,  justice, 
and  humanity, — and  authorizes  the  constitutional  maxim, 
that  poflsessicm  of  the  throne  gives  a  sufficient  title  to  the 
rabjecf  8  allegiance,  and  justifies  his  resistance  to  those  who 
may  pretend  a  better  right. 

The  Star  Chamber  exercised,  under  Henry  VII.  and  Henry  Jorisdiotionof 
VIII.,  an  almost  boundless  criminal  jurisdiction,  and  without  chi^ter^aodita 
any  appellate  tribunal ;  and  upon  every  subject  in  which  the  ^ponw^tmem- 
govemment  felt  itself  interested,  the  court  thereupon  adjudi- 
cated.    It  punished  all  obnoxious  persons,  who,  though  they 
had  been  guilty  of  no  breach  of  the  law,  had,  directly  or 
indirectly,  offended  the  prince  or  his  ministers. 

The  members  of  this  tribunal  were  the  confidential  advisers 
of  the  crown.  The  penalties  inflicted,  entailed  utter  ruin,  and 
the  very  design  of  its  judicature  was  so  repugnant  to  the 
epirit  of  freedom,  that  it  was  subsequently  viewed  with  abhor- 
rence; and  finally  abolished  in  the  reign  of  Charles  I*. 

The  benefit  of  clergy*,  was  remodelled  by  the  legislature.  The  benefit  of 
This  privilege  being  designed   at  first  only  for  the  actual  d^uSJytuoio- 
clergy,  had,  by  degrees,  extended  to  all  who  could  read,  and  so  8^»»**"w- 
were  capable  of  becoming  clerks.     Though  the  "Stat,  de 
Clero*,'*'  by  specifying  the  orders  of  clerks  that  should  be 
entitled  to  this  privilege,  excluded  actual  lajTnen  from  claim- 
ing clergy;  yet  the  former  latitude  soon  prevailed  again,  and 
a  capacity  to  read  became  once  more  synonymous  with  clergy : 
it  had  also  been  the  usage  to  allow  it  to  all  such  felons  in 
every  single  offence. 

All  lay  offenders  were  now  answerable  to  the  demands  of  Lay  offender* 
justice.     Laymen  being  allowed  their  clergy  only  once,  the  S^J^S****^* 
criminal^  on  the  first  offence,  being  ordered  to  be  burnt  in  the  Justice 
hand  with  a  letter  denoting  his  crime,  after  which  he  was  vn^'c.Sr"^ 

'  Stat.  16  Charles  I.  o.  10;    vide  etiam  Stat  21  Henry  YIIL  c.20. 
4  Reeves,  149. 

^  It  is  ptopeiff  the  privU^  of  leammg^  as  clergy,  in  the  old  Fr»ich, 
Bgnified  fldenee. 

^  25  Edward  III.  Stat.  3,  c.  4.    4  Beeves,  155—157. 
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punished  capitally  for  .any  new  offence.  About  three  years 
afterwards,  another  statute"  was  passed,  which  related  not  to 
particular  persons,  but  to  particular  offenders,  it  having  enacted 
that  soldiers  departing  out  of  the  king'^s  service  without  the 
license  of  their  captain,  should  be  deemed  felons.  And  in 
12  Henry  VIP.  it  was  further  ordained  that,  for  the  future, 
if  any  lay  person  prepensedly  murder  his  lord,  master,  or  so- 
vereign immediate,  he  should  not  be  admitted  to  his  clergy. 

An  important  act  of  this  reign  is  the  ^^  Statute  of  Fines,'" 
4  Henry  VII.  c.  24,  being  a  transcript,  slightly  modified, 
from  one  passed  in  the  reign  of  Richard  III.;  its  object  was 
not  to  give  the  tenant  in  tail  a  greater  power  over  his  estate ; 
but  rather,  by  establishing  a  short  term  of  prescription,  to  put 
a  check  on  the  suits  for  recovery  of  lands,  which,  affcer  times 
of  so  much  violence  and  disturbance,  were  naturally  springing 
up  in  the  courts. 

The  statute,  in  order  to  favour  possession,  enacts,  that  a  fine 
levied  with  proclamations  in  a  public  court  of  justice  shall, 
after  five  years,  except  in  particular  circumstances,  be  a  bar  to 
all  claims  upon  land.  This  was  its  main  scope;  the  liberty 
of  alienation  was  neither  necessary,  nor  probably  intended  to 
be  given". 

It  was  deemed  requisite  to  remedy  an  abuse  which  had 
been  practised  by  widows,  while  in  possession  of  their  "  dower,'' 
or  what  has  since  been  called  a  ^'jointure.'"  They  were  in 
this  manner  seised  of  the  freehold,  and  consequently  of  all  the 
privileges  annexed  to  it ;  and  could  therefore  exercise  a  right 
over  it,  which  rendered  those  next  in  succession  quite  at  their 
mercy : — it  was  therefore  enacted*,  that  the  widow  diould  he 
incapable  of  making  a  property  of  that  which  had  been  allotted 
to  her  for  an  honourable  provision  during  life ;  and  the  rever- 
sion to  the  heirs  of  the  husband  and  his  family,  was  thus 
effectually  secured. 

Laws  were  passed  this  reign,  ordaining  the  king's  suit  for 
murder  to  be  carried  on  within  a  year  and  a  day^*;  suits 
were  given  to  the  poor  in  forma  pauperis,  that  is,  without 
paying  dues  for  the  writs,  or  any  fees  to  the  council  ^U  penalties 
were  provided  against  those  who  carried  off  any  woman  by 

•  Stat  7  Heniy  VII.  c  1.  ^  Stat  12  Henry  VII.  c  7. 

"  1  Hallam  Const.  Hist.  17.     4  Reeves,  135^139. 
»  Stat,  n  Henry  VII.  c.  20  »• 


"  Stat.  11  Henry  VII.  c.  12. 


Stat.  3  Henry  VII.  c.  I. 
>*  Stat.  3  Henry  VII.  c.  2. 
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force";  sheriffis  were  prohibited  from  fining  an  accused,  unless  ^JJJ^Ji^^' 

he  had  been  previously  summoned  before  their  court**;  at-  — 

taint  of  juries  was  to  be  granted  in  cases  which  exceeded  forty 
pounds  value  *^;  actions  popular  were  not  allowed  to  be 
eluded  by  fraud  or  covin'*;  and  the  engaging  retainers,  and 
giving  them  badges  or  liveries'*  were  prohibited. 

Severe  enactments  were  made  against  taking  interest  for  Enactmente 
money,  which  v^as  then  denominated  usury '^;  the  profits  of  '''™^' 

exchange  were  forbidden,  as  savouring  of  usury'*;  evasive 
contracts,  by  which  profits  could  be  made  from  the  loan  of 
money,  were  also  carefully  guarded  against'*;  actions  upon  the 
case  had  increased,  and  supplied  the  place  of  many  ancient 
remedies ;  but  being  subjected  to  the  delay,  which  was  incident 
to  the  old  process,  it  was  enacted**  by  Stat.  19  Henry  VIL, 
c.  9,  that  the  like  process  should  be  in  actions  upon  the  Rflguktiou 
case,  as  in  actions  of  trespass  and  debt,  when  sued  in  the  ^^^^o^*^ 
King^s  Bench  or  Conmion  Pleas. 

Statutes  were  niade  against  the  exportation  of  money,  plate,  Bxportotiflnof 
or  bullion*', — and  merchants  alien,  who  imported  commo- 
dities into  the  kingdom,  were  obliged  to  invest,  in  English 
commodities,  all  the  money  acquired  by  their  sales,  in  order 
to  prevent  their  conveying  it  away  in  a  clandestine  manner**. 

The  exportation  of  horses  was  prohibited**;  to  promote 
archery,  no  bows  were  to  be  sold  at  a  higher  price  than 
6r.  4el*^.    Prices  were  aflixed  to  woollen  cloth**;  to  caps  and 
bats**;  and  the  wages  of  labourers  were  regulated  by  law*'; —  wagMof  k- 
but  it  is  evident  these  matters  should  have  been  left  free,  and  ^'^^^"^ 
entrusted  to  the  common  course  of  business  and  commerce. 

A  law  had  been  enacted  during  the  reign  of  Henry  IV**. 
that  no  man  could  bind  his  son  or  daughter  to  an  apprentice- 
ship, unless  he  were  possessed  of  20s.  a  year  in  land,  and 
Henry  VII.,  because  the  decay  of  manufactures  was  com- 
plained of  in  Norwich,  from  the  want  of  hands,  exempted  that 
city  from  the  penalties  of  the  law**.    The  county  of  Norfolk 

'»  Stat.  11  Henry  VIL  c  16. 

»*  IKd.  c.  24.   Stat.  19  Heniy  VIL  c.  10.        "  Stat  3  Henry  VIL  c  12. 

»•  Stat  3  Henry  VII.  c.  1  and  12;  10  Hennr  VIL  c.  14. 

"  Stat  3  Henry  VIL  c  6.  '*  Ibid,  c  6. 

»•  Stftt  7  Heniy  VIL  c  8.       -        *•  Btat.  i9  Henry  VH.  c  9. 

*»  Stat.  4  Henry  VIL  c.  23.  •*  Btat.  3  Henry  VIL  c.  8. 

»  Stat.  11  Henry  VIL  c.  13.        "*  Stat  3  Henry  VIL  c  13. 

*»  Stat  4  Henry  VH.  c.  8.  *•  Ibid,  c  9. 

*7  Stat  11  Henry  VIL  c  22.  **  Stat  7  Heniy  IV.  o.  17- 

••  Stat  11  Henry  VIL  c.  11. 
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HsvbtVII.   obtained  a  like  exempti(Mi  with  regard  to  iome  branches  of 

L  the  woollen  manufacture  ••« 

Husbandjyen-         Those  absufd  limitations  proceeded  from  a  desire  of  pro- 
increawo/        motiug  husbaudry,  which,  however,  is  never  more  effectually 
mannfactuFM.     eucouraged  than  by  the  increase  of  manufactures.     For  a  like 
reason,   the  law*^   enacted  against  enclosures,  and  for  the 
keeping  up  of  farm-houses,  scarcely  deserves  the  high  praises 
bestowed  on  it  by  Lord  Bacon.     If  husbandmen  understand 
agriculture,  and  have  a  ready  vent  for  their  commodities,  a 
diminution  of  the  people  employed  in  the  country  need  not  be 
dreaded.    All  methods  of  supporting  populousness,  except  by 
the  interest  of  the  proprietors,  are  violent  and  ineffectual  ^\ 
Genenacharac-        Lotd  Bacon,  in  commenting  upon  the  laws  of  this  reign, 
ttJi^rdal'*^^'  says,  "  Henry  VII.  may  be  considered  as  the  greatest  English 
legislator  after  Edward  I.,  and  this  because  his  laws,  who  so 
marks  them  well,  are  deep  and  not  vulgar,  not  made  upon  the 
spur  of  a  particular  occasion  for  the  present,  but  out  of  pro- 
vidence for  the  future  i"""  but,  like  the  laws  of  all  other  times, 
his  statutes  seem  to  have  had  no  further  aim  than  to  remove 
some  immediate  mischief,  or  t6  promote  some  particular  end. 
It  is  needless  to  observe  that,  Lord  Bacon^s  extensive  know- 
ledge did  not  include  the  Statute  Book. 
ThepoUcyof  The  ouly  objects  of  Henry  VII.  were^  per  fas  ant  nefat^  to 

Uemyvii.  maintain  possession  of  the  throne,  depress  the  nobility,  and 
exalt  the  prerogative ;  these  he  pursued  without  being  blinded 
by  passion,  relaxed  by  indolence,  or  misled  by  vanity. 

^  Stat.  12  Henry  VII.  c  1.  «  4  Henr^-  VIL  c  1 

^  3  Hune,  399^^03. 
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Section  II. 
HENRY  VUL,  April  82,  juS.  1609,-^ainiary  28,  ▲.]>.  1547. 


1.  Conciliatory   Measures   of    tlie 

Crown. 
%  Pecuniaxy  Impontions. 
3.  Tjnnnical    Character    of    the 

King. 


4,  Servility  of  Parliament. 

5.  Privilege  of  Parliament 
0.  Adminiatmtion  of  Justice. 

7*  The  Suppression  of  Monasteries. 
8.  The  Reformation. 


1.  Conciliatory  Measures  of  the  Crown. 

On  the  accession  of  Henry  VIIL,  he  found  himself  master  HekrtVIII. 
of  considerable  wealth,  in  addition  to  which  he  received  the    ^^Q^— ^^7* 
grant  of  tonnage  and  poundage  \  but,  from  his  extravagance 
and  other  causes,   his  necessities    for  money  soon   became 
urgent. 

Having  been  foiled  in  attempts  to  levy  pecuniary  imposi-  FaUunofat- 
lions  on  the  subject,  without  the  acquiescence  of  parliament,  ^^JJ  touoi 
he  availed  himself  of  every  opportunity  to  secure  the  cordial 
rapport  of  that  assembly :  thus,  in  Colchester,  there  is  still 
extant » letter  written  by  the  king  to  the  burgesses,  requesting 
them  to  return  a  member  whom  he  nominated '. 

The  ascendancy  which  Heniy  acquired  over  the  parliament,  caumof  the 
united  with  the  dissemination  of  the  art  of  printing,  the  spirit  ^^^^ZT 
that  had  been  raised  by  Wicklifie,  the  success  of  Luther,  the 
disgust  which  the  nation,  from  their  increased  intelligence, 
entertained  against  the  papal  authority,  which  had  always 
been  grievous  in  its  nature,  and  scandalous  in  its  exercise, 
their  anxiety  that  the  extravagant  power  and  impertinent 
immunities  of  the  clergy  should  be  destroyed,  and  the  cordial 
support  that  Henry  gave  in  order  to  carry  such  feelings  into 
effect,  essentially  rendered  him  an  absolute  sovereign. 

The  rapacity  of  Henry  VII.  had  been  such,  that  it  was  con«cti<mcf 
deemed  expedient  to  conciliate  the  nation;   consequently  a  ^^""^ 
statute  was  enacted  to  correct  those  abuses  which  had  pre- 
vailed, in  finding  the  king^s  titles  to  lands  by  escheat'. 

That  innovating  statute  %  was  repealed^  which   enabled  statu Hemy 
justices  of  assize,  and  of  the  peace,  to  determine  all  offences,  J^^-  ^'  ^ 

»  Stat  1  Henry  VIII.  c  20.  App. 

*  M.  and  8.  Hist,  of  Boroughs,  1093. 

•  But.  1  Henry  VIII.  c.  8.  'Ml  Henry  Vll.  c.  3 
^  Stot  1  Henry  YIII.  c.  6;  et  etiam  Stat.  18  EMz.  c.  5. 
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HevryVIII.  except  treason  and  felony,  against  any  existing  statute,  without 

iL  a  jury,  upon  an  information  in  the  king'^s  name. 

Enactments  were  likewise  made,  by  which  the  forfeiture 


Severe  enact- 


SSi^'Sti?'*"*  ^V^^  ^^  penal  statutes  was  reduced  to  the  term  of  three 
8»te<L  years ;  costs  and  damages  were  given  against  informers  upon 

acquittal  of  the  accused ;  more  severe  punishments  were  pro- 
vided against  perjury;  the  &lse  inquisitions  procured  by 
Empson  and  Dudley  were  declared  null  and  invalid;  traverses 
were  allowed,  and  the  time  of  tendering  them  enlarged*. 
Improper  pun.  To  gratify  the  brutal  and  licentious  appetites  of  an  ignorant 
Iramd^D^di^r  populace,  as  well  as  the  more  refined  malignancy  of  political 
intrigue,  Empson  and  Dudley,  who  had  only  enforced  a  strict 
execution  of  the  laws,  and  acted  in  obedience  to  the  commands 
of  the  king,  were  accused  of  crimes  almost  impossible  in  their 
nature,  amounting  to  high  treason,  found  guilty,  and  exe- 
cuted^; so  that,  in  these  times,  justice  was  equally  violated^ 
whether  the  king  sought  power  and  riches,  or  courted  popu- 
larity. 

Admitting  Empson  and  Dudley  to  be  guilty  of  the  crimes 
laid  to  their  charge,  yet  the  manner  in  which  their  lives  were 
forfeited  cannot  be  justified, — ^for  a  spirit  of  liberty  can  never 
approve  of  that  process,  even  against  the  worst  and  most 
guilty  of  men,  as  may  be  applied  to  destroy  the  best  and  most 
innocent. 


Royml  rararaes 
unequal  to  the 
charge  of 
gOTemment* 


Oeneral  mrv^, 
A.O.  lOBS. 


2.  Pecuniary  Impositions, 

When  the  treasures  of  Henry  VII.  were  dissipated,  the 
royal  revenues  were  unequal  even  to  the  ordinary  charges  of 
government,  and  which  induced  every  exertion  in  order  to 
supply  such  deficiency. 

In  1522,  the  king  caused  a  general  survey  to  be  nouule 
of  the  kingdom,  as  to  the  mmibers  of  men,  their  ages,  pro- 
fession, stock,  and  revenue  S  and  then  tyrannically  issued 
privy  seals  to  the  most  wealthy,  demanding  loans  of  money ; 
and,  in  1523,  an  edict  was  published,  imposing  a  general  tax, 
which  was  still  called  a  loan,  and  5s.  was  levied  in  the  pound 

•  Stat.  1  Henry  VIII.  cc.  4,  8, 10, 11, 12,  et  al. 

^  Polydore,  620.  Herbert,  6,  6, 12,  13.  RoUs,  14.  Lords'  JounuJs,  i. 
9.    Stat.  1  Henry  VIII.  cc.  12, 15.    4  Lingard,  8,  9. 

»  Herbert,  121, 122.  Stowe,  318.  Rymer,  770,  et  seq.  4  Hmne,  48. 
4  Lingard,  es,  89. 
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upon  the  clergy,  and  2».  upon  the  laity,  promising  the  lenders  Hew rt VIII. 

they  should  be  indemnified  from  the  first  subsidy',  but  which  il 

was  a  precedent  for  the  king'*s  imposing  taxes,  without  the 
ooDsent  of  the  legislature. 

A  parliament  and  a  convocation  *  were  summoned  shortly  commons  re- 
afterwarda,  and  from  the  former,  a  grant  of  800,000/.  was  tioma  rights. 
demanded,  divided  into  four  yearly  payments,  to  assist  in  the 
invasion  of  France,  and  for  the  defence  of  the  north  of  Eng- 
land ;  although  the  conmions  had  the  courage  to  refuse  grants 
ing  little  more  than  the  moiety  of  the  sum  demanded  \  yet 
they  had  not  the  courage  to  complain  of  the  infringement  of 
their  privileges;    in  fact,  they  were  extremely  tenacious  of 
their  money,  and  refused  a  demand  of  the  crown,  which  was 
far  from  being  unreasonable :  but  they  allowed  an  encroach- 
ment on  national  rights,  in  the  case  of  improper  taxation,  to 
pass  unoensured,  though  its  direct  tendency  was  utterly  to 
subvert  the  liberties  of  the  nation ;  and  this  line  of  conduct 
emboldened  the  king,  imder  the  plea  of  necessity,  partially  to 
levy  in  one  year  that,  which  parliament  had  granted  him 
payable  in  four  years,  which  was  a  new  invasion  upon  the 
public  franchise*.    But  although  Henry  frequently  crushed  intnotabiespirit 

I*  .•.1  1  f  ,  i*of  the  commons 

ins  opponents  m  the  commons,  by  reprimanding,  to  use  nis  m  pecuniary 
own  language,  the  "  varlets  ^  in  person,  or  by  threatening  ^'^^ 
messages,  yet  in  pecuniary  afiairs  the  commons  displayed  a 
most  intractable  spirit,  and,  at  one  period  of  this  reign,  were 
Dot  assembled  for  seven  years. 

In  1525,  another  royal  edict  was  issued,  under  which  Arbttnry  taxa- 
commienoners  had  orders  to  demand  the  sixth  part  of  every 
man^s  aubetance,  payable  in  money,  plate,  or  jewels,  according 
to  the  valuation  in  1522 :  but  this  tyranny  was  justly  resisted 
to  such  an  extent,  that  the  edict  was  revoked,  and  all  the 
soma  that  had  been  received  under  it  were  remitted  *. 

The  government  then  had  recourse  to  '^  benevolences,^  which  seneyoienoes 
many  persons  submitted  to,  in  order  to  escape  from  the  per- 
secuting vengeance  of  the  court  and  its  miserable  satellites. 

If  any  proof  was  requisite  that  Henry  was  a  dishonourable 

*  HaU,  101,  102,  105.     Herbert,   121,  122.     Fiddes,  Collect  92.     4 
Hmiie,  46. 

^  3  Wilk.  Coo.  698—701.    1  Strype,  49. 
'  4  Hume,  47,  48. 

'  4  Hume,  4&    Hall,  656,  672.    1  Strype's  Eodes.  Mem.  49.    1  EUis*s 
Letters  iUustnitiye  of  English  History,  220. 

*  Han,  137—142.    4  LiDgard»  87. 
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HekhyVIII. 
1509—1547. 

Dishonourable 
character  of  tho 
khig;,  and  ser- 
vility of  puriia- 
ment 


Instmctions  to 
levy  the  benevo- 
lence, in,  A.a. 
15IS. 


and  a  selfish  wretoh,  and  that  the  commons  were  of  a  eharaeter 
the  most  servile,  it  is  that  statute,  wherein  ^*  they  do  for 
themselves,  and  all  the  whole  body  of  the  realm  which  they 
represent,  freely,  liberally,  and  absolutely,  give  and  grant  unto 
the  king^s  highness,  by  authority  of  this  present  parliament, 
all  and  every  sum  and  sums  of  money  which  to  them  and 
every  of  them,  is,  ought,  or  might  be  due,  by  reason  of  any 
money,  or  any  other  thing,  to  his  grace  at  any  time  heretofore 
advanced  or  paid  by  way  of  trust  or  loan,  either  upon  any 
letter  or  letters  under  the  king^s  privy  seal,  general  or  par- 
ticular, letter  missive,  promise,  bond,  or  obUgation  of  repay- 
ment, or  by  any  taxation,  or  other  assessing,  by  virtue  of  any 
commission  or  commissions,  or  by  any  other  mean  or  means, 
whatever  it  be,  heretofore  passed  for  that  purpose  ^y 

The  debts  thus  released  had  been  assigned  over  by  many  to 
the  crown  creditors,  and  some  had  been  given  as  &mily  set^ 
tlements,  it  not  being  contemplated  that,  a  king  and  his  par- 
liament could  participate  in  a  transaction  of  so  swindling  a 
character ;  but  it  is  said  by  Hall,  that  most  of  this  House  of 
Commons  held  office  under  the  crown. 

This  precedent  was  likewise  adopted  in  1544,  when  the 
king  was  again  released  by  statute  of  all  moneys  borrowed  by 
him  since  1542,  with  the  additional  provision,  that  if  he 
should  have  already  discharged  any  of  such  debts,  the  party  or 
his  heirs  should  repay  his  majesty '. 

In  1546*,  a  ^' benevolence  ^^  was  the  expedient  to  which  the 
government  had  recourse.  The  commissioners  who  were 
appointed  for  its  levy,  were  directed  to  incite  all  men  to  a 
loving  contribution  according  to  the  rates  of  thdir  substance, 
as  they  were  assessed  at  the  last  subsidy,  calling  on  no  one 
whose  lands  were  of  lees  value  than  40#.,  or  whose  chattels 
were  less  than  15/. ;  but  it  is  intimated  that  the  least  which 
his  majesty  can  reasonably  accept,  would  be  20df.  in  the  pmmd 
ou  the  yearly  value  of  land,  and  half  that  sum  on  moveable 
goods.  They  were  to  summon  but  a  few  to  attend  at  ono 
time,  and  to  commune  with  every  one  apart,  ^^  lest  some  cme 
unreasonable  man,  amongst  so  many,  forgetting  his  duty 
towards  God,  his  sovereign  lord,  and  his  country,  may  go 

7  6  Rot.  Pari.  164.    Burnet,  App.  No.  31.    Act  26,  An.  Reg.  21   Henrv 
YIII.     1  llallam,  Genet  Ukt.  SI,  32. 
""  Stat.  35  Plenry  YIII.  c.  12.    banden,  20a    Lords*  Journals,  3G5. 
«  15  liymcr,  84. 
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about  by  his  maliciouB  frowardnesfi  to  silence  all  the  rest,  be  HekrtVIII. 
they  never  lo  well  diBposed."  UOQ-1547. 

Tkey  were  to  use  ^'  good  word«  and  amiable  bebavioiur^^  to 
induce  men  to  contribute,  and  to  dinniss  the  obedient  with 
thanks.     But  if  any  person  should  withstand  their  gentle  Those  who  re- 
lolicitotioiis,  allepng  either  poverty  or  some  other  pretence,  bn^^  tJ^S* 
which  the  commissioiiere  should  deem  unfit  to  be  allowed,  nevoience,  wej© 
then,  after  failure  of  persuasions,  and  reproaches  for  ingratitude,  theprivycouAcu. 
they  were  to  command  his  attendance  before  the  privy  council, 
at  such  time  as  they  should  appoint,  to  whom  they  were  to 
certify  hia  behaviour,  Mijoining  him  in  silence  in  the  mean 
time,  that  his  evil  example  might  not  corrupt  the  better  di»< 
posed**. 

A  London  alderman,  inspired  with  '^  patriotiBm,^^  refused 
to  contribute  to  the  benevolence ;  the  result  was  bis  being 
compelled  to  serve  in  the  northern  wars  as  a  soldier,  under  the 
greatest  privations,  was  then  made  prisoner  by  the  Scots,  and 
had  to  pay  a  much  larger  sum  for  his  ransom,  than  had  been 
required  fVom  him  in  the  first  instance  ". 


3.  Tyrannicai  Ohara^er  of  the  King. 

The  cruel  disposition  of  Henry,  was  early  and  unfortunately 
too  amply  illustrated  in  the  executions  of  the  Earl  of  Suffolk  * 
and  the  Duke  of  Buckingham ';  but  after  the  disgrace  of  the 
wronged  and  ill-abused  Wolsey,  no  persons  could  reckon  them- 
Belves  secure  from  his  murderous  or  tyrannical  decrees :  and 
''many  perished  by  sentences  which  we  can  hardly  prevent  unjugtifiawe 
ounelvoB  from  considering  as  illegal,  because  the  statutes  to  <>°><^^^ 
which  they  might  be  conformable  seem,  from  their  temporary 
duration,  their  violence,  and  the  passiveness  of  the  parliaments 
that  enacted  them,  rather  like  arbitrary  invasions  of  the  law 
than  alterations  of  it '," 

By  the  statutes  of  1634,  not  only  an  oath  was  imposed  to 

^^  I  Lodgers  Illiist  of  British  Hist.  711.  Sti7pe*s  Eccles.  Hem.  App. 
XL  119.     1  H«Ilaiii's  Ooiiet.  Hist.  S3, 

'^  IdRjmer,  84.  Lodge,  80.  Vide  etiam  Sanders,  203,  204.  Stove, 
588.    Herbert,  687.     1  Strype,  333. 

>  3  Hum^,  433.    I  HaUam's  Const.  Hist.  36,  36. 

'  Year  Book,  13  Henry  VIII.  H.  T.  Stowe,  614.  Hall,  86.  Herbert, 
1(0.    4  Lingard  62.    4  Hume,  37>  ^6. 

'  I  Hallam*8  Const.  Hist.  37. 
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HekrtVIII.  maintain  the  succession  in  the  heirs  of  the  king'^s  second  mar- 

. 11  riage,  in  exclusion  of  the  Princess  Mary,  hut  it  was  naade  hi^h 

treason  to  deny  that  ecclesiastical  supremacy  of  the  crown, 
which,  till  about  two  years  before,  no  one  had  ever  ventured 
to  assert.  A  number  of  persons,  among  whom  were  Bishop 
victims  sacri-  Fishcr  ^  and  Sir  Thomas  More  *,  "whose  name  can  ask  no 
the  revenge,  ca-  epithot,^^  wcrc  cxecutod  for  not  acknowledging  such  supre- 
Sr"i^tS^^IS^  macy  •,  although  the  latter  personage  offered  to  take  the  oath 
^^-  to  maintain  the  succession,  which,  he  properly  said,  the  legis- 

lature were  competent  to  alter. 

Numerous  other  victims  were  sacrificed,  either  to  the 
revenge,  caprice,  rapacity,  or  lust  of  this  monarch  ^,  the  most 
distinguished  of  whom  were  the  Countess  of  Salisbury,  Earl 
of  Essex,  who  were  attainted  by  the  Houses  of  Lords  and 
Commons  \rithout  being  heard  in  their  defence*.  Earl  of  Surrey*, 
and  Anne  Boleyn  ^';  as  to  the  licentious  Catherine  Howard  *\ 
she  deserved  her  fate ;  and  it  was  she  that  caused  the  enact- 
statssHeniy  mcnt  of  Stat.  33  Henry  VIII.,  c.  21,  whereby  any  woman 
whom  the  king  should  marry  as  a  virgin,  incurred  the  penalties 
of  treason,  if  she  did  not  previously  reveal  any  failings  that  had 
disqualified  her  for  the  service  of  Diana. 
Caprices  of  the  Compliance  was  always  yielded  to  the  king^s  caprices,  and 
muted  to.  ^  "*  liberty  of  the  subject  was  despised ;  for  notwithstanding  the 
violent  prosecution  of  whatever  he  was  pleased  to  term  heresy, 
the  laws  of  treason  were  multiplied  beyond  all  former  prece- 
dent »». 

*  Stat  26  Henry  Yin.  oc.  1, 2,  IS.  Poll  ApoL  ad  Gar.  96.  Fuller,  b.  & 
203.    4  Hume,  138. 

*  Ep.  Gul.  Corvini  in  App.  ad  Epis.  Erasmi,  1763.    Pole.  Ixxxix. xcW, 

'  Stapleton,  Vit.  Mor.  336.     1  State  Trialfi,  59.    More's  Works,  1429,  144?. 

Herbert,  393.     4  Hume,  139,  140.    4  Lingard,  21 1,  212. 

*  Chauncey's  Historia  aliquot  nostri  sseculi  Martyrum,  MognniixB,  1550. 
Pole's  Defensio  Ecdes.  Unit.  fol.  Ixxxiv. ;  and  hia  Apology  to  Caesar  9& 
1  Strype,  196.    4  Lingard,  30&     4  Hume,  130—140. 

7  <*  For  testimonies  of  this  kind,  some  ui^e  two  queens ;  one  cardinal  (in 
procinctu  at  least),  or  two  (for  Pole  was  condemned,  though  absent) ;  dukc^ 
marquisees,  earla,  and  earls*  sons,  twelve ;  barons  and  knights,  eighteen ; 
abbots,  priors,  monks,  and  priests,  seventy-seven ;  of  the  more  common 
sort,  between  one  religion  and  another,  huge  multitudes.** — Lord  Herbert's 
life  of  Henry  VIII.  267. 

^  1  Burnet,  278.  4  Lingard,  284,  285,  297,  299,  300,  303.  4  Hume,  197. 
207,  208. 

*  4  Lingard,  351,  352.    4  Hume,  262. 

^^  1  Burnet,  201—205.  2  Ibid.  119.  Hall,  228.  Stat  28  Henry  VIII.  c.  7.1 
4  Hume,  160. 

^^  Lords*  Journals,  171»  172,  176.    4  Hume,  218,  219. 
>*  4  Hume,  162—168. 
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Nothing  renders  the  crime  of  high  treason  more  arbitrary,  HenryVIII. 

than  declaring  people  guilty  of  it  for  indiscreet  speeches.  !_L 

Words  do  not  constitute  an  overt  act;  they  remain  only  in  words  do  not 

•^  *'  constitute  an 

idea.  They  generally,  when  considered  by  themselves,  have  overt  act,  they 
no  determinate  signification :  for  this  depends  on  the  tone  in  }^  ^^^^° 
which  they  are  uttered.  It  often  happens  that,  in  repeating 
the  same  words,  they  have  not  the  same  meaning;  this 
meaning  depends  on  their  connexion  with  other  things ;  and 
sometimes  more  is  expressed  by  silence,  than  by  any  discourse 
whatsoever.  As  there  can  be  nothing  so  equivocal  and 
ambiguous  as  all  this,  how  is  it  p<yssible  to  convert  it  into  a 
crime  of  high  treason?  Wherever  this  law  is  established, 
there  is  an  end,  not  only  of  liberty,  but  even  of  its  very 
shadow  ". 

But  in  this  reign,  even  words  to  the  disparagement  of  the  words  to  the 
king,  queen,  or  royal  issue,  were  subjected  to  the  penalty  of  ttS^ySfomny. 
high  treason ;  and  so  little  care  was  taken  in  framing  these  ">*^®  treown. 
rigorous  statutes,  that  they  contain  obvious  contradictions  '^, 
insomuch  that,  had  they  been  strictly  executed,  every  man, 
without  exception,  must  have  fallen  under  the  penalty  of 
treason. 

By  one  statute  ^\  for  instance,  it  was  declared  treason  to 
assert  the  validity  of  the  king'*s  marriage,  either  with  Cathe- 
rine of  Arragon  or.  Anne  Boleyn.  By  another '•,  it  was 
treason  to  say  anything  to  the  disparagement  or  slander  of  the 
Princesses  Mary  and  Elizabeth,  and  to  call  them  spurious, 
would  have  been  construed  to  their  slander. 

Nor  ivould  even  silence,  with  regard  to  these  points,  have 
saved    a  person  from  such    penalties:    for,   by  the  former  . 
statute,  whoever  refused  to  answer  upon  oath  to  any  point 
contained  in  that  act,  became  liable  to  the  pains  of  treason. 

The  king  needed  only  propose  to  any  one  a  question,  with  Difficult  to detcr- 
regard  to  the  legality  of  either  of  his  first  marriages:  if  the  S^stj^tcsoT 
person  'were  silent,  he  was  a  traitor  by  law ;  if  he  answered  ^"^^^^'  v, 
either  in  the  negative  or  in  the  afiirmative,  he  was  no  less  a  precipitanoy,  or 
traitor.     So  monstrous  were  the  inconsistencies  which  arose  ^  of^ranny. 
from  the  fiirious  passions  of  the  king,  and  the  slavish  sub- 
mission of  his  parliaments,  \hat  it  is  hard  to  say  whether  these 

"  I  Mont.  B.  XII.  c  12.    Modestin.  leg.  7,  in  $  ad  leg.  Jul.  maj. 
^*  Stat.  25  Henry  VIII.  c  22;  26  Henry  VIII.  c  13 ;  28  Henry  VIII. 
c.  18 ;  32  Henry  VIII.  c.  26 ;  33  Henry  VIII.  c.  21. 
' »  28  Henry  VIIL  c  7.    4  Hume,  269.  "  StaL  36  Henry  VIII,  c  1 . 
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HekeyVIII.  contradictions  were  owing  to  Henry's  precipitancy,  or  to  a 
1809—1547.    formed  design  of  tyranny. 

Henry  vtii.  em-       In  consequenoe  of  the  uncertainty  in  the  line  of  succession, 

utottilfiineT"  *®  ^^^S  ^^  empowered  by  parliament^  on  failure  of  issue  by 

racecfldon.         Jane  Scymour,  or  any  other  lawful  wife,  to  make  over  and 

bequeath  the  kingdom  to  any  person  at   his  pleagttre,  not 

even  reserving  a  preference  to  the  descendants  of  former 

sovereigns  *^ 

By  a  subsequent  statute,  the  princesses  Mary  and  Elleabeth 
were  nominated  in  the  entail,  after  the  king's  male  issue, 
subject,  however,  to  such  conditions  as  he  should  declare,  by 
non-compliance  with  which,  their  right  was  to  cease**. 
Deviwof  the  The  king  then  devised  the  crown,  upon  failure  of  issue  from 

*^'^'  his  three  children,  to  the  heirs  of  the  body  of  Mary,  Ddchess 

of  Suffolk,  the  younger  of  his  two  sisters,  postponing,  if  not 
excluding,  the  royal  family  of  Scotland,  descended  from  his 
elder  sister,  Margaret. 
Thewngenabied      Another  measure  was  adopted,  as  mischievous  in  principle, 
^^^^tomado  a«  those  which  regarded  the  succession  to  the  throne,  by  which 
before  he  wu      ^uy  king  could  repeal,  by  letters  patent,  all  parliamentary 
JSrf'i!^.        enactments  made  before  he  was  twenty-four  years  of  age'*; 
so  that,  in  a  long  minority,  anarchy  had  every  prospect   in 
acquiring  the  ascendant. 

4.  SermlUy  of  Parliament. 

The  Six  Articles.       The  parliament,  after  passing  the  "  Six  Articles  '."^  by  which 

they  assigned  their  religious  liberties,  proceeded  in  the  same 

spirit  to  surrender  their  civil,  and  to  cause  a  total  subversion 

'  of  the  constitution.     They  gave  to  the  king's  proclamation  the 

same  force  as  to  a  statute,  and  framed  this  law  as  if  it  were 

only  declaratory,  and  intended  to  explain  the  natural  extent  oi 

royal  authority.     It  recites, — 

PiociAinattoiiBof       "  That  the  king  had  formerly  set  forth  several  proclamation^ 

the  king  to  have  ^Jij^h  froward  peraons  had  wilfully  contemned,  not  considerin^;^ 

what  a  king  by  his  royal  power  may  do ;  that  this  licenc^ 

might  encourage  offenders,  not  only  to  disobey  the  laws  oj 

Almighty  God,  but  also  to  dishonour  the  king's  most  royaj 

majesty,  who  may  full  ill  bear  it ;  that  sudden  emergencies 

^7  Stttfc.  28  Henry  VIIL  c.  1. 

»«  8tat.  36  Henry  VIII.  c.  1.    1  Halkm,  Cotuit.  Hisk  40, 47. 

»»  Stat.  28  Henry  VIII.  c.  17.     4  Hume,  164. 

^'  Stat.  31  Heary  VIII.  c.  14.    Herbert  in  KeuneU  219. 
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often  oeeur,  which  require  speedj  remedies,  and  cannot  await  HekryVIIL 
the  slow  assembling  and  deliberations  of  parliament;  and  '^"^  ** 
that,  though  the  king  was  empowered,  by  his  authority, 
derived  firom  Ood,  to  consult  the  public  good  on  these  occa- 
fooDB^  yet  the  opposition  of  refractory  subjects  migh4^  push  him 
to  extremity  and  violence.  For  these  reasons,  the  parliament, 
that  they  might  remove  all  occasion  of  doubt,  ascertained  by 
a  statute  this  prerogative  of  the  crown,  and  enabled  his 
majesty^  with  the  advice  of  his  council,  to  set  forth  proclama- 
tions, enjoining  obedience  under  whatever  pains  and  penalties 
he  should  think  prc^r*  And  these  proclamations  were  to 
have  the  force  of  perpetual  laws'.'^ 

The  parliament  facilitated  the  execution  of  this  law,  by  Formation  or  a 
authorising  the  appointment  of  nine  privy  councillors,  with  jj^«««rt<»'J"»- 
powers  to  punish  all  transgressors  of  such  proclamations'. 
The  total  abolitioo  of  juries  in  criminal  oaaes,  as  well  as  of  ail 
parliaments,  seemed,  if  the  king  had  so  pleased,  the  necessary 
consequence  of  this  enormous  law.  He  might  issue  a  pro- 
clamation, enjoining  the  execution  of  any  penal  statute,  and 
afterwards  try  the  criminals,  not  for  breach  of  the  statute,  but 
for  disobedience  to  his  proclamation  \ 

The  mode  in  which  criminal  proseoutions  was  conducted,  Modoinwudi 
can  only  be  designated  as,  infamous.    The  accused,  under  the  ^^^T 
influence  of  threats  or  future  &vour,  was  interrogated  until  he  oonducted. 
had  made  some  unguarded  confession.     It  was  then  submitted 
to  the  grand  inquest,  and  if  the  charge  was  substantiated  to 
their  satisfaction,  the  essential  question  that  was  ultimately 
submitted  to  the  petit  jury  was,  which  of  the  two  were  more 
worthy  of  credit,  the  prisoner  who  maintained  his  innocence,, 
or  the  grand  inquest  which  had  pronounced  his  guilt.    The 
prisoner  on  his  trial  could  not  insist  on  the  production  of  his 
accusers,  in  order  to  cross-examine  them ;   neither  could  he 
claim  the  aid  of  counsel  to  repel  the  partial  observations  of 
the  crown  lawyers*. 

Another  mode  of  criminal  process  was  by  bill  of  attainder,  biu  of  attainder. 
under  which,  instead  of  a  public  trial,  a  biU  was  introduced 
into  parliament,  accompanied  with  evidence  to  support  its 
allegations,  which,  if  satisfactory  to  the  partial  judgment  of 

«  Stat  31  Henry  VIIL  c.  8. 
'  Stat  34  Heniy  VIIl.  c.  23.     4  Hume,  196. 

*  Ij$td  Mousey  cmtefred  a  protest  against  this  law,  which,  according  to 
Biimct*  is  the  only  protest  entered  against  any  public  bill  during  this  reign. 
»  2  Beeves,  268*459 ;  4  Ibid.  494^605.     4  langaid,  365, 366. 
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King  acknow- 
ledged the  su- 
preme heed  of 
the  church. 


Royal  prodamar 
tion  to  haye,  not 
only  the  foroe  of 
lav,  but  the  au- 
thority of  revela- 
tion. 


The  pariiament 
served  the  kingt 
as  an  Instrument 
and  a  shield. 


Revolution  in 
England  can 
only  be  effected 
through  the 
House  of  Gom- 
mona. 


the  legislature,  the  prisoner  was  executed,  without  having  had 
an  opportunity  to  vindicate  his  innocence. 

The  prostitute  spirit  of  the  parliament  is  anew  exemplified 
in  Stat.  37  Henry  VIII.,  c.  17,  in  which  they  recognise  the 
king  to  have  always  been,  by  the  word  of  Ood^  supreme  head 
of  the  church  of  England;  and  acknowledge  that  archbishops, 
bishops,  and  other  ecclesiastical  persons,  have  no  manner  of 
jurisdiction  but  by  the  royal  mandate.  To  him  alone,  say 
they,  and  such  persons  as  he  shall  appoint,  full  power  and 
authority  is  given  from  above  to  he«r  and  determine  all 
manner  of  causes  ecclesiastical,  and  to  correct  all  mannw  of 
heresies,  errors,  vices,  and  sins  whatsoever. 

No  allusion  is  made  of  the  concurrence  of  a  convocation.,  nor 
even  of  a  parliament.  The  royal  proclamations  are  in  effect 
acknowledged  to  have,  not  only  the  force  of  law,  bat  the 
authority  of  revelation ;  so  that  the  king  could  regulate  the 
actions  of  men,  control  their  words,  and  even  direct  their 
inward  sentiments  and  opinions*. 

No  monarch  ever  wielded  the  sceptre  with  such  careless 
indifference  to  the  liberties  of  his  country  as  did  Henry  VIII^ 
nor  would  the  people  have  permitted  him  to  commit  with 
impunity,  the  violences  of  which  he  was  guilty,  had  not  a 
parliament  served  him  as  an  instrument  and  a  shield. 

With  what  faivseeing  sagacity  was  Montesquieu  endued, 
and  how  deep  was  his  insight  into  the  spirit  of  our  country 
and  its  institutions,  when  he  foretold  that,  England^s  destruc- 
tion could  only  come,  when  her  legislative  government  was 
more  corrupt  than  her  executive  I  And  how  wisely  have  we 
been  forewarned  by  Burke,  that  a  revolution  in  England  could 
only  be  effected  through  the  House  of  Commons. 


Exemption  from 
arrest  on  civil 


Case  of  Ferrers. 


5.  Primlege  of  Parliament. 

Notwithstanding  this  age  of  obedience,  the  commons  were 
enabled  to  acquire  the  right  of  ^'exemption  from  arrest  on 
civil  process  during  the  session  ;^  for  under  the  Plantagenet 
dynasty,  this  privilege  was  claimed  by  a  writ  of  privilege  out 
of  chancery,  or  by  a  special  act  of  parliament. 

In  1543,  a  member  of  the  name  of  Ferrers  was  arrested  on 
his  way  to  the  house;  the  commons  sent  their  sergeant  to 
demand  his  release  from  the  gaolers  and  sheriffs  of  London  ; 

"  4  Hume,  25),  252. 
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and  upon  their  refusal  to  releaae  Ferrers,  they  compelled  them,  HemeyVIIL 

and  the  plaintiff  who  had  issued  the  writ,  to  appear  at  the  bar il 

of  the  house,  and  forthwith  committed  them  to  prison ;  the  Bedaration  by 
king,  in  the  presence  of  the  judges,  unequivocally  recognising  ^L^pn^^ 
this  unprecedented  assertion  of  privilege,  by  the  commons  S  by  JJ^^'^^^ 
the  following  declaration.     ^'  And  further,  we  be  informed  by  unutoeMo,  and 
our  judges,  diat  we  at  no  time  stand  so  highly  in  our  estate  ^I^fofpi^-^ 
royaJ,  as  in  the  time  of  parliament ;  wherein  we  as  head,  and 
you  as  members,  are  conjoined  and  knit  together  into  one  body 
politic ;  80  as  whatsoever  offence  or  injury  (during  that  time) 
is  otfered  to  the  meanest  member  of  the  house,  is  to  be  judged 
as  done  against  our  person  and  the  whole  court  of  parlia- 
ment; which  prerogative  of  the  court  is  so  great,  (as  our 
learned  counsel  informeth  us,)  as  all  acts  and  processes  coming 
oat  of  any  other  inferior  courts,  must,  for  the  time,  cease  and 
give  place  to  the  highest'/" 

6.  Adndniitratiim  ofjftstice. 

The  Reformation  much  contributed  to  the  equitable  admi- 
nistration of  justice,  because,  previously  thereto,  although  the 
church  could  not  herself  inflict  civil  punishment,  yet,  the  civil 
magistrate  was  not  permitted  to  try  the  offences  of  her  mem- 
bers, and  lay  criminals  were  protected  in  the  churches  and 
sanctuaries. 

These  abuses  received  a  corrective,  in  consequence  of  the  Priviieseof 
privilege  of  clergy  being  abolished  for  the  crimes  of  petty  2«3uttrioa.' 
treason,  murder,  and  felony,  to  all  under  the  degree  of  a  sub-  •>»"•*>«*• 
deacon'.     No  sanctuaries  were  recognised  in  cases  of  high 
treason,  murder,  felony,  rapes,  burglary,  and  petty  treason*. 
These  laws  were  absolutely  requisite ;  for  such  was  the  state  of 
lawless  society,  during  this  reign,  that  72,000  criminals  were 
executed  for  theft  and  robbery';  notwithstanding,  which  the 
pri^thood  publicly  branded  these  statutes,  "  as  contrary  to  the 
law  of  God,  and  to  the  liberties  of  the  holy  church ;  and  that  all 
who  had  assented  had  incurred  the  censures  of  the  church^.'" 

'  Crompion,  Jnrid.  Courts.  8.    3  HoUingshed,  824.     1  Hatsers  Prece- 
dents, 53.  36  Hemy  VIII.  foL  61.  Dyer,  275.   1  HaUam*s  Const  Hist.  366*. 
'  1  HatseU,  G7.    Crompt.  Jurid.  Courts,  foL  9,  10. 
'  Stat  4  Henry  VIII.  c  2;  23  Henry  VIII.  c.  1. 

*  Stat  22  Henry  Till.  cl4 ;  26  Heniy  VIII.  c.  13;  32  Henry  VIII. 
c.  12.  '4  Hume,  275. 

*  1  Burnet,  Hist  Ref.  21,  et  seq. ;  vide  etiam  I  8trype*s  EccL  Mem.  129. 
Halle,  1880. 
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HenryVIIL      The  Statute  of  Wills*  and  the  Statute  of  Uses  eflfected  an 

11  important  change ;  the  former,  by  allowing  the  devise  of  real 

sututesof  win.  ^^^^  j,y  ^jij^  ^y^jj  b^f^,^  ^g  jjj  general  forbidden ;  the 

latter,  by  endeavouring  to  destroy  the  intricate  nicety  of  use$. 
Aiteraiionsin         From  tho  Statuto  of  Uses,  and  another  statute  of  the  same 
them^ofooa.  antiquity  (which  protected  estates  for  yeais  from  being  de- 
stroyed by  the  reversioner),  an  alteration  took  place  in  the 
mode  of  conveyancing :   the  ancient  assurance  by  feofiment 
and  livery  upon  the  land  being  subsequently  seldom  practised; 
the  transferring  of  property,  by  secret  conveyances  to  uses, 
and  long  terms  of  years,  being  generally  created  in  mortgages 
and  family  settlements :  and  estates  tail  were  reduced  to  little 
more  than  the  conditional  fees  at  the  common  law,  before  the 
passing  of  the  Statute  de  Donis. 
Banknipt  and         Bankrupt  laws  were  introduced  for  the  punishment  of  tho 
usury  law.         fraudulent,  as  well  as  for  the  relief  of  the  unfortunate  trader. 
The  interest  of  money  was  fixed  at  10/.  per  cent.,  being  the 
first  legal  interest  known  in  England ;  and  regulations  were 
made  for  beggars  and  vagrants*. 
impouuciawB.         Several  impolitic  laws  were  enacted, — such  as  the  fixing  of 
the  wages  of  artificers ^ — ^prohibiting  luxury  in  apparel', — 
fixing  the  prices  of  provisions  **, — and  confining   particular 
manufactures  to  particular  towns  ^°. 
improA-cmcMit  in       But  the  incorporation  of  Wales  with  England",  and  the 
ttMi^fju^ca     °^^''®  ^Jiiform  administration  of  justice,  by  destroying  some 
counties  palatine,  and  abridging  the  unreasonable  privileges  of 
such  as  remained,  added  dignity  and  strength  to  the  monarchy, 
which,  united  with  the  redress  of  many  grievances  and  op- 
pressions, will  ever  make  the  administration  of  Henry  VIII.  a 
very  distinguished  era  in  the  annals  of  judicial  history'*. 

7.  SitppreMtion  of  Mmuukriee. 

Though  the  '*  Statutes  of  Mortmain'*  under  Edward  I.  and 
Edward  III.  had  restricted  the  increasing  opulence  of  the 
clergy,  yet,  as  these  were  eluded  by  licenses  of  alienation,  a 


^  Stat  34  and  36  Ilemy  VIIL  c  & 

•  Stat.  22  Henry  VIIL  c  18;  StoL  87  Henry  VIIL  c  25. 

'  fetat.  6  Henry  VIIL  c  3 

»  Stat  1  Henry  VIIL  Ci  14 ;  6  Henry  VIIL  c.  1 ;  7  Heniy  VIIL  c  6. 

»  Stat.  24  Henry  VIIL  c.  8;  33  Henry  VIIL  c.  11. 

>•  Slat.  21  Henry  VIIL  o.  12«  26  Henry  VIIL  a  18. 

"  Stat.  27  Henry  VIIL  c.  7,  24,  26.  »  4  Black.  Com.  43L 
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larger  proportion  of  landed  wealth  was  conirtantly  "  accnmu-  HkkrvVIII. 
lating  in  hands,  -^vhich  loBt  nothing  they  had  grasped/'  1509—1547. 

As  the  monasteries  were  in  general  exempted  from  episcopal  MonastcHea  ex- 
visitation,  and  the  members  entrusted  with  the  care  of  their  ^^ti^ 
own  discipline,  abuses  had  gradually  prevailed  and  gained  v^tatioM. 
strength  by  connivance,  which  resulted  from  the  indolent  lives 
of  the  clergy,  and  from  their  possessing  very  indistinct  views 
of  moral  obligations,  with  a  great  facility  of  violating  them^ 

From  the  reports  of  the  commissioners  in  the  reign  of  Boportsoftho 
Henry  VIIL*  men  and  women  were  utterly  abandoned  to  ^m^!^r«. 
every  disgusting  species  of  lustflil  and  criminal  propensity, 
and  those  who  were  confined  together,  were  cursed  with  hearts 
more  selfish,  and  tempers  more  unrelenting  towards  each 
other,  than  fell  to  the  share  of  any  other  class  in  society. 

Papal  usurpations,  the  tjrranny  of  the  inquisition,  the  mul-  Monasteries  the 
tipHcity  of  holy  days,  aU  these  fetters  on  liberty  and  industry,  ^^ISLt, 
were  ultimately  derived  from  the  authority  and  insinuation  iw»wion*.  ue«. 
of  monks,  whose  habitations,  being  established  everywhere, 
proved,  in  a  religious  view,  so  many  seminaries  of  super- 
stitions, illusions,  lies,  and  folly. 

Thus  concerning  relics',  there  were  more  pieces  of  the  true  Fraudulent  im- 
cross  than  would  have  made  a  whole  one;  the  teeth  of  St.  p*^**®**"*® 
Apollonia,  which  were  distributed  as  amulets  against  the 
tooth-ache,  filled  a  tun ;  but  the  best  '^  stock  in  trade ""  was  a 
phiaJ,  which  the  clergy  stated,  contained  a  portion  of  our 
blessed  Saviour's  blood,  and  which  sufiered  itself  to  be  seen 
by  no  person  in  a  state  of  mortal  sin,  but  became  visible 
when  the  penitent,  by  his  offerings,  had  obtained  forgiveness ; 
this  was  performed  by  keeping  blood,  which  was  renewed 
every  week,  in  a  phial,  one  side  of  which  was  thick  and  opaque, 
the  other  transparent,  and  turning  it  by  a  secret  hand,  as  the 
case  required. 

The  "  market  ^  was  likewise  bountifully  supplied  with  the 

^  1  Hallam^s  Const.  Hist  95.  2  Burnet,  190.  1  Stype,  c.  35.  2  Ellis's 
letien,  ^U    9  Wilkins,  030.    Fosbrooke^s  British  Monachlsnu 

*  ^  For  the  lewdncm  of  the  ootifesson  of  niiii]ieiiM»  Mid  the  grttit  oor« 
ruption  of  that  state,  whole  houses  being  found  almost  all  with  child ;  for 
the  dissoluteness  of  abbots,  and  the  other  monks  and  friars,  not  only  with  " 
impore  iemaleB,  "  bat  married  women,  oad  other  brutal  practices :  [the 
full  report  of  this  visitation  is  lost,  yet  I  have  seen  an  extract  of  a  part  of 
it,  concerning  one  hundred  and  forty-four  houses,  that  contains  abominations 
in  it,  equal  to  any  that  were  in  Sodom." — 1  Bumeti  347,  citing  Cot  Lib. 
Cleop.  £.  4.  '^Tho  nuns  hod  also  arts  to  hinder  oonoeptions  and  make 
abortions."    1  Burnet,  439. 

*  1  Burnet,  438—444,  et  etiam  342—344.  FuUer,  llist  Abbeys,  B.  yi  323, 
333. 
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Hew RT VIII.  parings  of  St.  Andrew's  toes;    coals  that  roasted  St.  Law- 
150»-1547.    y^jj^^ .  gj,.^ue8  of  the  Virgin ;   heads  of  St.  Ursula ;   felts  of 
St.  Thomas  of  Lancaster ;  and  parts  of  St.  Thomas  of  Can- 
terbury's shirt — ^much  reverenced  by  big-bellied  women. 
shrinMandtrair      Shrinos  and  treasures,  which  otherwise  it  might  have  been 
dangerous  to  hare  invaded,  were  now  thought  rightfully  to  be 
seized,  when  they  had  been  procured  by  such  gross  and  pal- 
pable impositions.     The  gold  from  Becket's  shrine  alone  iBUed 
two  chests,  which  were  a  load  for  eight  strong  men.     Becket 
Beeketnnainted  was  uusaiuted,  as  wcU  as  unshriued,  by  the  king,  who  taking 
andmuiirined.     ^p  ^^  causo  of  Henry  IL,  Ordered  the  archbishop's  name  to 
be  erased  from  the  kalendar,  and  his  bones  to  be  burnt ;  by 
which  another  fraud  was  discovered, — the  skull  of  the  ^^  mar- 
tyr'' being  found  with  the  rest  of  the  skeleton,  in  his  grave, 
though  another  had  been  manufactured  to  perform  miracles^. 
It  was  by  such  abominable  frauds  and  juggling  tricks,  that 
the  Roman  Catholic  priesthood  were  enabled  to  acquire  an 
undue  influence  over  the  uneducated  classes  of  society. 
The  monks  en-         When  the   mouks  found  that  they  were  liable   to  the 
uHi^'SieM     "^^^^^^^^^  ^f  Henry  VIIL,  and  that  the  austere  rules  of  their 
gorenunent        institute  wcrc  intended  to  be  enforced, — ^that  the  sacredness  of 
papal  bulls  was  rejected, — ^and  that  the  progress  of  the  Refor- 
mation abroad,  had  been  everywhere  attended  with  the  aboli- 
tion of  the  monastic  orders,  they,  to  prevent  like  consequences 
in  England,  exerted  all  their  influence  to  inflame  the  people 
against  the  civil  government ;  and  Henry,  finding  their  safety 
irreconcileable  with  his  own,  determined  to  seize  the  present 
opportunity,  and  utterly  destroy  his  declared  enemies. 
Reasons  assigned       Accordingly  proposals  were  made  to  parliament  for  vesting 
tor  ^^g^e  *^®  monastic  property  in  the  crown,  and  the  reasons  assigned 
monastic  pro-      were, — that  it  would  be  the  means  of  properly  supporting  the 
croirn.  State  of  royalty,  and  of  defending  the  subject,  of  aiding  confe- 

derates, and  of  rewarding  public  servants ;  and  that,  if  the 
church  property  was  granted  to  the  sovereign,  he  would  never 
have  occasion  to  apply  to  his  subjects  for  pecuniary  aid,  but 
would  be  enabled  to  support  40,000  well-trained  soldiers  for 
the  public  defence,  beyond  the  then  present  military  establish- 
ment,— and  to  create  temporal  peers  in  the  place  of  abbots  and 
priors*. 

*  Southey*8  Book  of  the  Church,  277,  278.    4  Hume,  179. 
^  Howe's  Pref.  to  Stow*B  Ann.      1  8trype*B  Mem.  34d.     4  lust.  44. 
I  Brodie,  84. 


VI.]  THE  HOUSE  OP  TUDOB.  173 

The  parliament  were  not  deceived  by  these  professions,  but  HekryVIIT. 

justly  conceiving  the  religion  of  the  monks  was  hypocrisy, - 

their  morality  knavery,  and  that  ^^  monastic,'^  like  all  other 
institutions,  should  be  made  subservient  to  the  growth  of 
feelings,  the  development  of  principles,  and  the  changes  of 
every  kind  produced  by  time,  acquiesced  in  the  wishes  of 
the  crown. 

It  was  deemed  expedient  to  commence  with  the  smaller  mamiation  of 
monasteries,  and  three  hundred  and  seventy-six  of  these  esta-  ^oi^J^^ 
blishments,  whose  respective  annual  values  were  less  than 
20W.,  were  suppressed  by  Stat.  27  Henry  VIII.  c.  28*,  which 
recited, — ^that  when  the  congregation  of  monks,  canons,  or  iiMitaiof 
nuns,  wa«  under  the  number  of  twelve  persons,  carnal  and  ?5lL&S°^ 
abominable  living  was  conmionly  used,  to  the  waste  of  the 
property,  the  slander  of  religion,  and  the  great  infamy  of  the 
king  and  of  the  realm.     Their  manner  of  life  had,  by  cursed 
custom,  become  so  inveterate,  that  no  reformation  was  pos- 
able,  except  by  utterly  suppressing  such  houses,  and  distri- 
buting the  members  among  the  great  monasteries,  wherein 
religion  was  right  well  observed,  but  which  were  destitute 
of  such  full  members  as  they  ought  to  keep.     In  order,  there- 
fore, that  the  possessions  of  such  small  religiouisf  houses,  instead 
of  being  spent,  spoiled,  and  wasted  for  increase  of  sin,  should 
be  converted  to  better  uses,  and  the  unthrifty  religious  persons, 
80  spending  the  same,   be  compelled  to  reform  their  lives, 
parliament  humbly  desired  the  king  would  take  all  such 
monasteries  to  himself  and  his  heirs  for  ever. 

If  the  recital  to  this  statute  was  not  accurate,  it  seems  unopposed  by 
extraordinary  that  the  greater  abbots,  of  whom  six-and-twenty  abtou^^ 
at  that  time  voted  in  parliament,  should  have  consented  to  it. 
Even  before  this  act  had  passed,  some  of  the  smaller  houses 
were  voluntarily  surrendered  to  the  king.  The  motive  may 
have  been  a  consciousness  of  crimes  which  stood  in  need  of 
pardon,  an  expectation  of  favour,  or,  what  is  not  less  probable, 
the  prevalence  of  the  reformed  opinions  among  the  members ; 
for  the  convents  produced  many  advocates  for  the  Reformation, 
and  some  of  its  martyrs^. 

The  crown,  by  the  suppression  of  these  institutions,  acquired  RerenuieB  arising 
an  income  amounting  to  32,000/.  per  annum,  besides  their  2^o?u»e*to«w 
goods,  chattels,  and  plate,  computed  at  100,000/.%  and  a  court,  monaBteriea 

'  Vide  etiam  1  Burnet,  351,  et  seq. 

7  Sonthey'B  Book  of  the  Church,  269.  *  Holliiigshed,  939. 
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HeuhyVIII.  cftlied  the  "  Court  of  Augmentation  of  the  King'i  Revenue;' 
J6(»--1547^  WM  erected  for  the  management  of  these  fundB*. 
Diflsoiutionof  In  1540,  the  burger  monasteries^  which,  in  some  instances, 

moniisteries.  werc  of  a  moro  moral  character  ^^  than  the  lesser  monasteries, 
were  dissolved.  These  great  feundations  were  all  surrendered ; 
a  few  excepted,  which  against  everj  principle  of  reonved  law, 
were  held  to  fall  by  the  attainder  of  their  abbots^  ^;  conae- 
quently  parliament  had  only  to  confirm  the  king's  title  arising 
out  of  these  surrenders  and  forfeitures,  which  they  did^', 
cautiously  reserving  any  rights  of  property,  which  private 
persons  might  enjoy  over  the  estates  thus  escheated  to  the 
crown,  but  vouchsafing  not  a  word  towards  securing  the 
slightest  compensation  to  the  dispossessed  owners;  and  no 
protest  was  made  against  this  injurious  law,  although  the 
mitred  abbots  still  sat  in  the  House  of  Peers. 
The  abboto  but-  It  is  Stated  that,  the  scheme  of  engaging  the  abbots  to  smv 
uiBteries.  ^^  render  their  monasteries  had  been  conducted,  with  many 
invidious  circumstances  :-rarts  of  all  kinds  had  been  em- 
ployed; every  motive,  that  could  work  on  the  frailty  of 
human  nature,  had  been  set  before  them ;  and  it  was  with 
great  difficulty  that,  these  dignified  conventuals  were  brought 
to  make   a  concession,  which   most  of  them    regarded  aa 

•  PnUer,  VI.  348.    Stat.^97  Heiuy  VIII.  o.  97. 

'^  The  oonfasfiioii  of  the  {nrior  aad  Beoedietinet  of  BU  Andrew's,  in 

NorthamptoD,  is  to  be  seen  in  the  record  of  tho  Court  of  Augmentations  : 
in  which,  with  the  most  aggravating  expressions  that  could  be  devised,  they 
acknowledged  their  past  ill  life»  ^  for  whieh  the  pit  of  hell  was  reedy  to 
swallow  them  up.  They  confessed  that  they  had  n^lected  the  worship  of 
God,  lived  in  idleness,  gluttony,  and  sensuality ;  with  many  other  woeful 
expressions  to  that  purpose.** 

Other  houses,  sa  the  monastery  of  Betlesdeo,  resigned^  with  this  pre* 
amble, — ^'  That  they  did  profoundly  consider  that  the  manner  and  trade  of 
living  which  they,  and  others  of  their  pretended  religion,  had  for  a  long 
time  followed,  consisted  in  some  dumb  oeremonies,  sad  other  oonstitntione 
of  the  Bishop  of  Bone,  and  other  foreign  potentates,  ss  the  Abbot  of 
Cisteaux :  by  which  they  were  blindly  led,  having  no  true  knowledge  of 
God*8  laws ;  procuring  exemptions  fit>m  their  oniinary  and  dioeeean,  by 
the  power  of  the  Bishop  of  Bome ;  and  sobmittiiig  thems^yee  whoUy  to  a 
foreign  power,  who  never  came  hither  to  reform  their  abuses,  which  were 
now  found  among  them.  But  that  now,  knowing  the  most  perfect  way  of 
living  is  sufficiently  declared  by  Christ  and  hie  i^oetlea,  and  thai  it  wae 
most  fit  for  them  to  be  governed  by  the  kio^,  who  was  their  supreme  head 
on  earth;  they  submitted  themselves  to  his  mercy,  and  surrendered  up 
their  monastery  to  him,  on  the  twenty-^fth  of  September,  in  the  thirteenth 
year  of  his  reign/'  Tliis  writing  waa  signed  by  the  abbot,  the  Bub-prior^ 
and  nine  monks.  There  are  five  other  surrenders  to  the  same  purpose. — 
1  Burnet,  4.30,  431.    Collect,  numb.  3,  sect.  4. 

"  Stat.  31  Henry  VUI.  c.  20.  «  Stat.  31  Uenry  VIIL  c  13. 
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dertmetive  of  their  intereBta,  as  weU  m  sacrilegiouB  and  HevbtVIII. 
criminal  in  itself  ^':  and  even  the  statute  confirming  the  sur-    ifto»— >ft47. 
render  of  the  monsfiteriefl,  oontains,  in  an  abstract  sense,  nauob 
falsehood,  much  tyranny,  and,  were  it  not  that  all  private  righto 
most  submit  to  publio  interest,  much  injustice  and  iniquity. 

The  estates  aoquired  by  the  crown  by  the  suppression  of  the  Kevennosao- 

laiger  monasterieB  have  been  moderately  estimated  at  131,607/.  ^^^^^ot 

per  Milium  ^\  "»®  ^««er  mo- 

>  lUISt6Xi€8> 

The  moveables  of  the  smaller  monasteries  have  been 
reckoned  at  100,000/.,  and,  as  the  rents  of  these  were  less 
than  a  fourth  of  the  whele,  the  ag^egate  value  of  moveable 
wealth  may  be  calculated  in  the  same  proportion. 

If  the  king  had  appropriated  these  revenues  towards  public 
exigencies,  the  crown  would,  in  effect,  have  been  absolute ; 
because  it  would  have  been  independent  of  parliamentary  aid, 

Henry,  however,  pursuing  the  wily  advice  of  Cr(xnwell,  to 
secure  the  Reformation,  distributed  the  abbey  lands  among 
the  nobles  and  gentry,  either  by  grant  or  by  sale  on  easy  terms, 
••thus  securing  the  influence  of  such  grantees,  by  the  sure  ties 
of  private  interest,  and  who  henceforth  strenuously  opposed 
any  return  towards  the  dominion  of  Rome". 

Had  it  not  been  for  this  policy,  it  is  not  improbable  that  Reformation 
the  see  of  Borne  might  have  existed  in  England,  some  years  Z^ti^'J^'tho 
after  the  death  of  Mary:  but  her  parliaments,  so  obsequious  in  ™<«»a8terie8. 
all  matters  o(  religion,  a^ered  with  a  firm  grasp  to  the  pos- 
eession  of  church  lands ;  nor  could  the  papal  supremacy  be  re- 
established, until  the  titles  of  the  lay  possessors  were  sanctioned. 

A  part  of  the  zeal  of  the  same  class  in  bringing  back  and 
preserving  the  reformed  church,  under  Elizabeth,  may  be 
ascribed  to  a  similar  motive ;  not  that  these  men  were  hypo- 
critical pretenders  to  a  belief  they  did  not  entertain,  but  that, 
according  to  the  general  laws  of  human  nature,  they  gave  a 
readier  reception  to  truths  which  made  their  estates  more 
secure*'. 

Another  constitutional  advantage  accrued  by  this  partici-  constitutional 
pation  of  ecclesiastical  property,  that  the  distribution  of  so  ^I'^^ation 
large  a  portion  of  the  kingdom  among  the  nobles  and  gentry,  oJ^~ci^«*^«tt«^ 

"  2  Coffier,  158,  et  seq.    4  Hume,  199. 

**  Dr.  Lingard,  on  the  authority  of  NaBtnith*8  eiUtion  of  Tanner's 
Xotitia  Monostica,  put8  the  annual  value  of  the  monastic  houses  at 
142,914/. ;  but  Burnet  afl^es  a  much  greater  ^'alue* 

'»  J  Burnet,  223.  ^  1  Uallam*s  Const.  Hist.  107. 
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HEKRrVni.  the  elevation  of  so  many  new  families,  and  the  increased 
——1—1  opulence  of  the  more  ancient,  subsequentlj  served  as  a  conn- 
terpoise  and  corrective  to  the  arbitrary  prerogative  of  the 
crown. 
Lay  proprietora        But  uutil  the  titlcs  of  the  poTchasers  and  grantees  were  con- 
^^rt^^rt  finned  by  time,  their  influence  was  thrown  into  the  scale  of 
thoinfiuenoeof    the  crown,  which  greatly  increased  its  authority :  because  the 
state  of  parties,  was  so  equally  balanced,  that  the  ascendancy 
belonged  to  the  side  which  the  king  embraced.    The  fluc- 
tuating principles  of  Henry,  as  well  as  those  to  which  he 
adhered,  were  calculated  equally  to  alarm  the  one  faction,  and 
encourage  the  other :    for,   ^'  In  the  whole  progress  of  the 
changes,^  says  Burnet,  ^^  his  design  seems  to  have  been  to 
terrify  the  court  of  Rome,  and  cudgel  the  pope  into  a  com- 
pliance with  what  he  desired  ;^^  and  Clarendon  justly  observed, 
^^  He  was  not  less  a  catholic  at  the  hour  of  his  death,  than 
when  he  wrote  against  Luther'^.'" 
Dteoiauonof  It  has  bccu  gratuitously  assumed  that  the  dissolution  of  the 

not  ^^^^t^u^'  monasteries  was  an  act  of  illegal  violence ;  but  their  dissolution 
gBiTioienoe.        ^ag^  Constitutionally  speaking,  legal,  because  it  was  sanctioned 
by  parliament,  which  being  the  supreme  body  in  th^  nation, 
have  always  exercised  a  right  to  dispose  of  the  property  of  its 
members ;  thus,  persons  guilty  of  treason  are  deprived  of  their 
property ;  others,  as  in  rail-roads,  are  compelled  to  sell  their 
property :  the  abstract  question  being  one  of  public  policy,  and 
in  this  sense,  parliament  claimed  the  disposal  of  the  revenues 
of  the  church, 
ifintheexenifle       It  is  also  a  principle  of  law,  that  if  in  th^  exercise  of  a 
^i«'' toM^iw  corporate  or  other  public  franchise,  the  power  is  abused,  or 
iBabuaed,theiaw  those  who  are  iuvcstcd  with  the  power  will  not  use  it,  the  law 
pro(4wf  take  it  wiU,  by  regular  process,  take  it  away,  in  order  to  place  it  in 
**^'  better  hands.    The  application  of  this  measure  of  justice  to 

the  monasteries,  was  based  upon  every  justifiable  ground; 
those  institutions  had  become  abused^',  and  the  governing 

*7  Clarend.  Hist.  Church,  231.    1  Brodie,  90. 

^"  *^  The  monks  in  these  houses  ahounding  in  wealth,  and  living  at  ease 
and  in  idleness,  did  so  degenerate,  that,  from  the  twelfth  century  downward, 
their  reputation  abated  much ;  and  the  privileges  of  sanctuaries  were  a 
general  grievance,  and  oft  complained  of  in  parliament :  for  they  received 
all  that  fled  to  them,  which  put  a  great  stop  to  justice,  and  did  encourage 
the  most  criminal  offenders.  They  became  lewd  and  dissolute,  and  so 
impudent  in  it,  that  some  of  their  farms  were  let  for  bringing  in  a  yearly 
tribute  to  their  lusts ;  nor  did  they  keep  hospitality,  and  relieve  the  poor. 
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bodies  had,  in  numerous  instances,  refused  to  apply  a  cor-  HekrtVIIL 
rective  to  such  abuses.  150»— 1547. 

The  concurrent  voices  of  history  and  experience  have  proved  That  which  is 
that,  what  was  suited  to  one  condition  of  society,  and  to  one  dition  otw^] 
stage  of  civilization,  was,  for  that  very  reason  unsuited  to  ^ciifliSa<S?ta 
another; — so  with  monasteries,  at  one  period  of  our  history  mwoitodto 
these  institutions  were  highly  beneficial,  but  as  civilization         "' 
increased,  they  became,  in  an  inverse  ratio,  pernicious  ;  their 
members  having,  as  previously  stated,  been  guilty  of  every 
diabolical  excess,  which  could  outrage  heaven  or  shock  hmna- 
nity,  consequently,   upon  the  abstract  grounds  of  ''  public 
policy,^^  their  suppression  was  justifiable. 

But  the  ultimate  appropriation  of  the  property  belonging  to  Appropriatioii  of 
the  monasteries  to  lay  purposes,  was  a  scandalous  robbery,  and  ^l^^uy^v- 
for  which  the  pope  had  previously  afibrded  a  precedent.  ^^^kS^  "*" 

The  events  of  this  period  have  occasioned  a  very  false  and 
ignorant,  but  popular  notion,  that  the  property  of  the  ''Roman 
Catholic  Church^^  was  transferred,  in  this  reign,  to  a  new 
church,  conmionly  called  the  "  Protestant  Church." 

But  neither  in  this,  nor  in  any  of  the  subsequent  reigns,  are  Property  of  the 
there  any  records  to  establish  the  accuracy  of  such  a  position.  tongS*to  uie*" 
The  only  descendant,  representative,  or  successor  of  the  ancient  Anglican 

T%  *  »  •  Church ;  not  to 

British  church;  and  the  only  descendant,  representative,  or  the  Roman  ca- 
successor  of  the  church,  which  Gregory  sent  Augustine  to  "><>^o^'»'«*^ 
plant  among  the  Anglo-Saxons,  is  the  present  "  Church  of 
England,""  and  to  which  church,  the  property  of  the  monasteries 
constitutionally  belonged,  and  the  only  portion  of  church  pro- 
perty, which  the  Roman  Catholics  can  constitutionally  claim, 
on  the  plea  of  identity  of  religion,  is  that,  if  any,  which  was 
given  during  the  reign  of  Mary  ^•. 

It  has  been  asserted  that  from  the  dissolution  of  monasteries,  Qyetem  of  pam- 
the  system  of  parochial  relief  was  rendered  necessary,  but  such  ^^J^l^^ 
is  not  the  fact.  *«™  *>»•  dtaoin- 

There  can  be  no  doubt  that,  many  of  the  impotent  poor  Hei. 

bat  rather  encouraged  vagabonds  and  beggars,  against  whom  laws  were 
nude,  both  in  Edward  IIL,  King  Henry  YIL,  and  this  king's  reign."  1 
Biimet,344. 

'*  Mr.  Perceval  states, "  The  Church  of  England  of  to-day  is  identified 
with  the  Church  of  England  of  all  preceding  ages,  by  its  use  of  the  same 
creeds ;  while  the  adherents  to  the  Bishop  of  Borne  in  this  kingdom  are 
wholly  distingubhed  from  it,  by  the  adoption  of  a  new  creed,  which  the 
Church  of  England  at  no  one  period  of  her  existence  ever  recognised."— 
Letter  on  the  Dissenters*  Petitions,  London,  1834. 
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HehhyVIH.  derived  support  from  their  charity ;  but  the  blind  eleemosy- 
1609-1547.    jj^j^  gp— ^^  inculcated  by  the  Romish  church,  is  notoriously 
the  cause,  not  the  cure,  of  beggary  and  wretchedness.     The 
monastic  foundations,  scattered  in  different  counties,  at  irre- 
gular distances,  could  never  have  answered  the  end  of  local 
and  limited  succour,   meted  out  in  just  proportion  to  the 
During  the  exist-  demands  of  poverty.    Even  while  the  monasteries  were  yet 
^^esTir'  Standing,  the  scheme  of  a  provision  for  the  poor  had  been 
Bdieme  of  a  pro-  adopted  by  the  legislature**,  by  means*  of  regular  collections, 
poorThiS  been     which,  in  the  course  of  a  long  series  of  statutes,  were  ahnost 
iSSSta^**'*     insensibly  converted  into  compulsory  assessments". 

8.  The  B^armaticn. 

Popnitf  more-  Popular  movements  have  commonly  been  ascribed  to  the 
^JTa^SibSto  priJicipal  actors  in  them,  as  to  their  authors;  but  the  utmost 
the  principal  that  Can  bc  accomplished  by  individuals,  in  such  cases,  is 
H^uwnT  merely  to  avail  themselves  of  the  happy  predisposition  in  the 

public  mind,  to  give  form  and  consistency  to  loose  opinions, 
and  to  bring  to  tihe  aid  of  an  infant  sect  or  party,  the  weight 
of  talent,  learning,  character,  and  station.    They  may  thus,  as 
Henry  VIII.  did  in  the  Reformation  of  the  Anglican  Church, 
strengthen  and  direct  the  current ;  but,  if  they  be  wise  beyond 
their  age,  they  must  expect  the  just  appreciation  of  their 
views  from  an  enlightened  posterity.     Thus  it  happened  with 
Prindpiegof       Wickliffc,  to  whom  the  first  grand  attempt  at  Reformation 
^S^preJtoM  ^  ^^^  attributed ;  previous  attempts  had  proved  abortive ; 
witien.  — ^because  the  times  were  not  ripe  for  a  change;   but  the 

merit  ojf  Wickliffe  lay  in  seizing  the  favourable  moment  for 
disseminating  his  doctrine,  as  most  of  his  principles  had  been 
anticipated  by  previous  writers  \ 
BaMtmonta  After  the  disgrace  of  Cardinal  Wolsey,  and  while  the  cause 

iMtw^^wiUtfi  ^^  *^®  king^s  marriage  with  Queen  Katherine  was  depending, 
TCgsifttiiig  of  parliament  was  summoned,  and  three  bills  were  passed,  re- 
^ty  of  bene-  strictiug  the  exorbitant  abuses  of  the  clergy ;  one  was  against 
Mddencl"**'     the  exactions  for  the  probates  of  wills*;  another  was  for  the 


^  Stat.  27  Henry  Vm.  c.  25.  31  Henry  VIIL  c  7,  and  Stat,  therein 
died. 

**  Stat.  1  Edward  YI.  c.  3.    Stat.  14  Elizabeth,  c  6. 

^  1  Fox's  Martyrs,  521,  et  seq.     1  Brodie,  48. 

*  Const.  Ottobon.  tit  14.  L)md.  186—179.  Const.  Archb.  Boni&oe, 
temp.  Henry  HI.  Const.  Archb.  Mepham,  temp.  Henry  IIL  1  Strype,  73. 
Stat  31  Edward  UI.  Stat  I.e.  4;  Stat  3 Henry  Y. c. 8 ;  Stat  21  Henry 
YIU.C5. 
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reguUting  of  mortuaries';  a  third  was  to  restrain  the  plurality  HexbyVIII. 
of  benefices^  non-residence,  and  churchmen  being  farmers  of  i£??Zl!i^ 
lands  ^ 

Though  the  latter  statute  affected  the  pope^s  authority  in 
matters  of  pluralities^  non-residence,  and  dispensations;  yet 
this,  and  the  whole  of  these  three  measures,  were  rather 
regulations  of  a  domestic  nature,  than  attacks  on  the  papal 
jurisdiction. 

By  this  policy,  the  king  displayed  to  the  pope  his  power  i\>ucyoftho 
over  the  parliament,  and  how  willingly  that  assembly  would  ^^^'^ 
concur  with  him  in  hostile  aggressions  against  the  clergy*    He 
also  acquired  popularity  with  the  people,  by  relieving  them 
from  the  oppressions  of  the  church* 

The  clergy  not  only  felt  an  immediate  restraint  and  loss  of  pi^udices 
present  profit,  but  a  precedent  was  thus  obtained  for  future  J^*  *^* 
attacks,  and  their  opposition  to  all  reformation,  increased  the 
prejudices  that  were  conceived  against  them.  If  moderate 
measures  of  reform  had  emanated  from  themselves,  or  if  they 
bad  partially  supported  the  measures  of  their  adversaries,  they 
would  have  acquired  powerful  partisans;  btit  they  fatally 
mistook  their  true  interest,  when  they  thought  they  were 
eoncemed  to  link  with  it,  all  abuses  and  corruptions* 

The  kings  of  England  always  claimed  a  power  in  eccle-  ThepraogatiTM 
siastical  matters,  equal  to  that,  which  the  Roman  emperors  had  ^,^j[^tl«S- 
io  their  empire, — they  exercised  this  authority  both  over  the  siasucaiasiiijs. 
clergy  and  laity;  by  erecting  bishoprics,  granting  investitures 
in  them,  calling  synods,  and  making  laws  about  sacred  as  well 
as  civil  concerns. 

The  bishops  of  Rome  were  enabled  to  extend  their  power, 
beyond  either  the  limits  of  it  in  the  primitive  church,  or  what 
was  afterwards  granted  them  by  the  Roman  emperors,  and 
usurped  an  unscriptural  and  illegal  authority  over  all  the 
eburches  of  Europe,  by  advancing  her  claims  and  establishing 
them,  whenever  her  interests  could  be  mixed  up  with  the 
correction  of  the  real  or  fancied  grievances  existing  in  church 
or  state. 

In  En^nd,  the  Roman  See  experienced  considerable  oppo-  The  modes  in 
sition ;  in  gaining  their  improper  powers.of  giving  investitures,  iJ,p^^SS^ 
receiving  appeals  to  Rome,  and  of  sending  legates  to  England,  «rt»WMi«*- 

*  Stat.  21  Heniy  VIIL  c  6. 

*  Lynd.  Hb.  3,  tit.  5,  c.  2.    AyL  Parerg.  Jur.  Can.  414.    Stat.  21  Henry 
TlILcia. 
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HekbtVIIL  and  their  ultimate  poBsession  of  Buch  authority,  arose  from 
"  every  infamous  advantage  being  taken,  which  the  weakness  or 

vices  of  our  sovereigns  permitted. 

.    In  the  first  contests  between  the  kings  and  the  popes,  which 
were  chiefly  confined  to  questions  respecting  the  temporal 
possessions  of  the  church,  the  clergy,  for  increased  immunity 
and  protection,  were  generally  on  the  pope^s  side. 
The  lost  of  \yhen  the  popes  became  ambitious  and  warlike  princes, 

Sl^^bi^tey  they  were  obliged  to  adopt  every  expedient  to  acquire  pecu- 
Rom*  ^1^1-  ^^^^  resources.  The  pall,  with  many  bulls  and  high  .compo- 
lateditsautho-  sitious  for  them,  annates  or  first-fruits,  and  tenths,  were  the 
^^'  standing  taxes  of  the  clergy,  besides  numerous  others,  in  cases 

of  emergency:  so  that  the  clergy,  finding  themselves  thus 
tyrannically  oppressed  by  the  popes,  ultimately  had  recourse 
to  the  crown  for  that  constitutional  protection,  which  their 
predecessors  had  selfishly  and  treasonably  abandoned^: — ^in 
fact,  it  was  to  the  spiritual  pride, — ^political  policy, — ^lust  of 
power, — ^and  the  unchristian,  persecuting  bigotry  of  the  See  of 
Rome,  that  the  annihilation  of  its  authority,  in  the  reign  of 
Henry  VIII.,  may  be  ascribed, 
imprc^per  di9-  In  the  reign  of  Edward  I.,  parliament  found  it  requisite 

to^rd^^p^  to  make  enactments  restrictive  of  papal  exactions*. 
MBdS^i***^        The  popes  claimed  and  exercised  a  right  to  dispose  of 
Stat.  1  and  25      bishoprics,  abbcys,  and  lesser  benefices  to  foreigners,  who  did 
Stat. 6.       '      ^^t  reside  in  England;  upon  which  the  commonalty  of  the 
realm  represented  to  the  king  in  parliament,  that  the  bi- 
shoprics, abbeys,  and  other  benefices  were  founded  by  the 
kings  and  people  of  England,  to  inform  the  people  of  the  law 
of  God,  and  to  make  hospitality,  alms,  and  other  works  of 
charity,  for  which  end  they  were  endowed  by  the  king  and 
people  of  England,  and  that  the  king  and  his  other  subjects 
who  endowed  them,  were  exclusively  entitled  upon  voidances, 
to  the  presentment  and  collations  of  them,  which  now  the 
pope  had  usurped  and  given  to  aliens,  by  which  the  crown 
would  be  disinherited,  and  the   ends   of  their  endowment 
destroyed,  with  other  great  inconveniences.    Therefore  it  was 
ordained,  that  these  oppressions  should  not  be  sufiered  in  any 
manner, 
statute  of  "Pro-       No  cfiectual  procoss  having  been  provided  against  those 
who  violated  this  ordinance,  these  abuses  still  prevailed,  and 


vison/*  S6  Ed 
ward  m.  Stat  6. 


1  Burnet,  195.  •  Vide  I  Dig.  Peer.  261,  et  seq. 
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which  were   productive  of  the  "  Statute  of  Provisors :''  in  HenryVHI. 

which   it  was  stated  that,  the  Bishop  of  Rome  did  daily  _'^Q^~^^7. 

reserve  to  his  collation,  church  preferments  in  England,  and 

raised  the  first  fruits,  with  other  great  profits,  by  which  the 

treasure  of  the  realm  was  carried  out  of  it,  and  many  clerks 

If^lly  advanced  in  the  reahn  by  their  true  patrons,  were 

excluded  from  their  benefices  by  such  provisors;  therefore, 

the  king  being  bound  by  oath  to  see  the  laws  kept,  did,  with 

the  assent  of  all  the  great  men  and  the  commonalty  of  the 

realm,  ordain ; — ^that  the  free  elections,   presentments,  and  Free  elections, 

collations  of  benefices  should  be  vested  in  the  crown  and  its  ^J^SS^'of 

sabjects,  in  the  same  manner  as  they  had  formerly  enjoyed  i»n«fia».  ▼<»*«* 

.    ^  ,  ,  ..•'  •'•'^.In  the  orown  and 

them,  notwithstanding  any  provisions  from  Rome.  And  if  itemibjeots. 
the  incumbents,  by  virtue  of  such  provisions,  were  disturbed, 
those  provisors,  or  others  employed  by  them,  should  be  im- 
prisoned till  they  made  fine  and  ransom  to  the  king  at  his 
will ;  or  if  they  could  not  be  apprehended,  writs  were  to  be 
issued  to  seize  them,  and  all  benefices  possessed  by  them  were 
to  fall  into  the  king^^s  hands,  except  they  were  abbeys  or 
priories,  that  fell  to  the  convents  or  colleges. 

By  another  statute  the  provisors  were  put  out  of  the  king^s  stat  97  Edwud 
protection ;  and  if  any  man  offended  against  them  in  person  or  ^^  ®***'  ^'  ^  ^' 
goods,  he  was  to  be  excused,  and  unimpeachable. 

In  the  reign  of  Edward  III.,  complaint  having  been  made  The  subject  to 
of  "  the  subject,''  being  sued  in  others  than  the  king's  courts,  JJJ'i^b'S^ 
and  in  parts  beyond  the  seas,  it  was  ordained ; — that  any  one  stat  ss  Edwud 
who  sued,  either  beyond  sea,  or  in  any  court,  for  things  that  ™*  ^***"  ^' 
had  been  sued,  and  about  which  judgment  had  been  given  in 
former  times  in  the  king's  courts,  were  to  be  cited  to  answer 
for  it  in  the  king's  courts,  within  two  months ;  and  if  they 
came  not,  they  were  to  be  put  out  of  the  king's  protection,  and 
to  forfeit  their  lands,  goods,  and  chattels  to  the  king,  and  to 
be  imprisoned  and  ransomed  at  the  king's  will. 

These  laws  having  proved  ineffectual,  another  statute  was  Extension  of  the 
passed,  by  which,  not  only  the  provisors  themselves,  but  all  ^^®'^^*^ 
such  as  took  procuratories,  letters  of  attorney,  or  farms  from  statsiuohaxd 
them,  were  involved  in  the  same  guilt.  ^•«*^ 

Another  artifice  of  the  Roman  court  was,  improperly  influ-  Aliens  having 
encing  the  king,  and  then  procuring  the  royal  license  for  aliens  *«>«*<»«• 
to  hold  benefices;   but,  in  7  Richard   II.,  provisions  were  n^M?*^'**^ 
again  made  against  aliens  having  benefices  without  the  king's 
license ; — and  the  king  promised,  that  thenceforth  be  would 
refrain  from  granting  such  licenses. 
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HeweyVIII. 
1609—1547. 

Title  of  incum- 
bents confirmed 
by  Rome. 

Btat  12  Richard 
II.  c.  15. 

Stat  13  Richard 
U.  Stat  2.  c.  2. 

Rights  of  presen- 
tation only  tria- 
ble in  the  king's 
courts. 


Evils  from  trauft* 
lations  of  the 
bishops. 

Stat.  16  Richard 
II.  o<  5. 


pMnuBlM  for 

purchasing 
bulls,  or  other 
instnunenta 
fhmiRomoor 
elsewhere. 


The  next  ^^  clerical^  expedient  was  to  prevail  with  the 
incumbents  who  had  been  presented  in  Enghmd  according  to 
law,  to  take  provisions  for  their  benefices  from  Rome,  to 
confirm  their  titles.  This  was  also  forbidden  under  the  former 
pains,  and  the  benefice  was  to  be  considered  as  void. 

It  was  only  in  the  king^s  courts,  that  the  rights  of  preson< 
tations  could  be  tried  and  judged,  and  the  bishops  could  only 
give  institution  according  to  the  title  declared  in  these 
judgments;  but  the  popes  being  desirous  to  possess  such 
jurisdiction,  and  to  have  all  titles  to  advowsons  tried  in  their 
courts,  excommunicated  those  bishops,  who  proceeded  in  this 
matter  according  to  the  laws  of  England. 

These  practices  were  complained  of  by  the  commons  in  16 
Richard  II.,  and  also  that  the  pope  intended  to  make  many 
translations  of  bishops,  some  to  be  within,  and  some  out  of 
the  realm,  which,  among  other  inconveniences,  would  produce 
this  efiect : — That  the  crown  of  England,  which  had  always 
been  so  free,  that  it  hath  been  in  no  earthly  subjection,  but 
immediately  subject  to  God  in  all  things  touching  the  crown, 
and  to  none  other,  would  be  subjected  to  the  Bishop  of  Rome, 
and  that  the  laws  and  statutes  of  the  realm  would  be  by  him 
defeated  and  destroyed,  which  would  be  against  the  king^s 
crown  and  regality;  therefore  all  the  commons  resolved  to 
live  and  die  with  him  and  his  crown :  and  they  required  him, 
by  way  of  justice,  to  examine  all  the  lords,  spiritual  and 
temporal,  what  they  thought  of  those  things,  and  whether 
they  would  be  with  the  crown  to  uphold  the  regality  of  it. 

To  which  all  the  temporal  lords  answered,  they  would  be 
with  the  crown  in  these  cases  especially;  but  the  spiritual 
lords,  being  asked,  said,  they  would  neither  deny  nor  affirm 
that  the  Bishop  of  Rome  might,  or  might  not,  excommmiicate 
bishops,  or  make  translations  of  prelates :  but,  upon  that  pro- 
testation, they  said  that,  if  such  things  were  done,  they  thought 
it  was  against  the  crown,  and  said  they  would  be  vrith  the 
king,  as  they  were  bound  by  their  legeance. 

Whereupon  it  was  ordained  that,  if  any  did  purchase  trans- 
lations, sentences  of  excommunication,  bulls,  or  other  instru- 
ments from  the  court  of  Rome,  against  the  king  or  his  crown, 
or  whosoever  brought  them  to  England,  or  did  receive  or 
execute  them,  should  be  out  of  the  king'^s  protection,  forfeit 
their  goods  and  chattels  to  the  king,  and  their  persons  im- 
prisoned. 
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In  2  Henry  IV.,  parliament  complained  ihat  the  Cistercian  Hsir&TyilL 
order  had  procured  bulls  to  discharge  them  from  paying  tithes,  i^^II^^lZL 
and  also  forbidding  them  to  let  their  farms  to  any,  but  to  ctetawtoorfer 
possess  them  themselves;  to  rectify  which,  it  was  declared  gtat 2HeniyiT. 
that  those  bulls  should  be  of  no  force,  and  if  any  did  put  them  ^^■ 
in  execution,  or  procured  other  such  bulls,  they  were  to  be 
proceeded  against,  under  the  statutes  against  ^^  provisors.^ 

In  6  Henry  IV.,  complaints  being  made  of  the  excessive  isxemiw  ntn 
rates  of  composition  for  archbishoprics  and  bishoprics  in  the  for  vr^ibiahop- 
pope's  chamber,  which  were  raised  to  the  treble  of  what  had  »*<*»*<»• 
been  formerly  paid,  it  was  enacted  that,  they  should  pay  no  J^^^*^'°^^' 
more  than  had  been  formerly  wont  to  be  paid. 

In  7  Henry  IV.,  the  statute  of  the  second  year  was  con-  inyaiidityof 
finned ;  and  by  another  act,  the  licenses  which  the  king  had  cateo^ pope^ 
;?ninted  for  executing  the  pope's  bulls,  and  any  that  he  might  '*""*' 
grant  in  future,  were  declared  to  be  of  no  force  to  prejudice  J^^  f^"^ 
any  incumbent  in  his  right. 

The  abuses  and  encroachments  of  the  Roman  See  still  P*uf^ong»nted 

,  •/,«*»  to  the eodeslaa- 

mcreasmg,  aU  previous  statutes  against  ^'  provisors    were  con-  ticsforstatutmbie 
finned,  and  all  elections  declared  free,  and  not  to  be  inter*  ®*'™*** 
rupted  either  by  the  pope  or  the  king :  but,  at  the  same  time,  it.  cc.  s,  9,  la 
the  king  pardoned  those  who  had  transgressed  against  these 
statutes. 

This  mistaken  policy  of  pardoning  offenders  for  the  wilfiil  Mistaken  pouoy 
riolation  of  positive  laws,  created  the  necessity  of  another  fendS^^foJuio' 
statute  against  *'  provisors "'  in  the  reign  of  Henry  V.,  by  ^5^ JJ^^JJ^ 
which  incumbents,  lawfully  invested  in  their  livings,  were  not  statanenryv. 
to  be  molested  by  provisors,   though  they  had  the  king's  «•*• 
pardon ;  and  such  bulls  and  licenses  were  declared  void  and  of 
no  value,  and  those  who,  upon  such  grounds,  did  molest  the 
incumbents,  were  to  incur  the  pains  of  the  statutes  against 
"  provisors." 

From  the  commencement  of  the  reiim  of  Richard  II.  till  ?^'^T® 

°  ,  distracted  by 

4  Henry  V.,  the  popedom  was  weakened  and  distracted  by  sehiams. 
jichisms,  and  the  kingdoms  of  Europe  were  divided  in  their 
obedience,  some  holding  for  those  that  sate  at  Rome,  and  others 
for  the  popes  of  Avignon :  England,  in  opposition  to  France, 
that  chiefly  supported  the  Avignon  popes,  adhered  to  the 
Roman  popes,  and  had  it  not  been  for  such  schisms,  England 
would  have  been  placed  under  excommunications  and  inter- 
dicts for  these  statutes^. 

7  I  Burnet,  19d,  200. 
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HekbyVUI.  When  the  schisms  were  terminated,  Martin  V.  reassumed 
__I_Zl_  that  spirit  of  treasonable  impudence  and  arrogance,  for  which 
''*?"'*°^J""   some  of.  his  predecessors  had  been  so  eminent,  and  sent  over 

pttdonoe  of  Mar-  -         ,         '^  '        . 

tinY.  threatening  messages  to  England  in  order  to  acquire  supreme 

authority;  and  thus,  according  to  the  injudicious  admission 
of  the  Archbishop  of  Canterbury,  that  ^^  he  might  raise  much 
money  out  of  England  •.'^ 
ThedergyadTo-       In  6  Henry  VI.,  the  archbishops  and  bishops  addressed  the 
^r**'^to      parliament,  alleging  many  things  to  prove  the  pope's  power 
grant  proTtaioiii.  in  granting  provisions,  and  that  it  was  of  divine  right,  admo- 
nishing and  requiring  them  to  give  the  pope  satisfaction  in  it, 
to  prevent  the  misfortunes  incident  to  ecclesiastical  censures. 
But  no  act  rescinding  the  ^'  Statutes  of  Provisors,''  nor  any 
explanation  of  their  principles  was  passed,  or  rendered. 
ThechuKhbi-         Thus  stood  the  law  of  England,  which  was  neither  repealed 
taSToiPro^      nor  well  executed ; — ^when,  in  1531,  it  was  urged  that  the 
▼Inn.  whole  church,  having  submitted  to  the  legantine  commission 

of  Wolsey,  had  violated  the  "  Statutes  of  Provisors  ®,''  and  to 
the  equitable  excuses  of  the  convocation  for  having  obeyed 
such  conunission,  that  it  was  procured  by  Henry's  consent, 
and  supported  by  his  authority,  it  was  answered, — ^the  statutes 
were  still  in  force,  and  that  their  ignorance  of  them  was  no 
excuse,  because  all  persons  were  bound  to  know  the  laws; 
yet,  although  their  guilt  was  so  public,  though  the  court  had 
proceeded  to  a  sentence,  that  they  were  out  of  the  king's 
protection,  and  were  liable  to  the  penalties  against  provisors, 
the  king  was  willing,  upon  a  reasonable  composition  and  a  full 
submission,  to  pardon  them  ^^. 
TheoonvQcatioiis      The  couvocatious  having  perceived  the  hopelessness  of  their 
StotonSi^  cause,,  threw  themselves  upon  the  mercy  of  the  king,  and 
Stat  n  Henx7     agreed  to  pay  118,840/.  for  a  pardon '  * ;  they  likewise  acknow- 
vm.  cc  16,  i&    ledged  that  the  "  king  was  the  protector  and  supreme  head  of 
2^^^^       the  church  and  clergy  of  England, — ^in  so  far  as  is  permitted 
S^*T*r^^***'  by  the  law  of  Christ;''  and  promised  that  in  future  they  would 
neither  make  nor  execute  any  constitution  without  the  king'^s 
license  '*. 
F^TBumt  of  ID-       The  Stat.  23  Henry  VIII.,  c.  33,  laid  the  foundation  of  the 

natM  to  th6ooiirt 

of  Borne  forbid-        "  Ex  M8S.  B.  Petyt  Reg.  GicfaeL  foL  30.    CoUect.  Numb.  37-40,  cited 

^«-  in  1  Bumet,  200—204. 

*  Antiq.  Brit.  Eodes.  326.    1  Butler,  Hist.  Rom.  Cath.  157. 

^^  13  Rymer,  734.    14  Ibid.  18.    1  Bamet,  204,  206. 

"  HoliDgahed,  293. 

^'  Antiquit.  E^taniuBD  in  vita  Warbam.    4  langard,  180. 
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breach  which  afterwards  followed  with  Rome,   which  pro-  HenryVIII. 
hibited  "  the  payment  of  auTiates^  or  first  fruits,  being  a  year's    ^^<^^~^^7. 
rent  of  all  the  English  bishoprics  that  fell  vacant,  to  the  vm?»°^ 
papal  see. 

This  statute  recited,  that  great  sums  of  money  had  been  eviib  which  had 
conveyed  out  of  the  kingdom,  imder  the  title  of  annates  or  ^[^c^^^! 
first  fruits,  to  the  court  of  Rome,  which  were  extorted  by  ^^^ 
restraint  of  bulls  and  other  writs;  that  persons  who  had 
advanced  such  sums  were  frequently  ruined  by  the  premature 
deaths  of  archbishops  and  bishops,  because  annates  being 
founded  on  no  law,  there  was  no  way  of  obliging  the  incum- 
bents of  sees  to  pay  them,  but  by  restraining  their  bulls ;  that 
annates  were  first  paid  to  defend  Christendom  against  infidels, 
but  were  now  turned  to  a  duty,  claimed  by  the  court  of  Rome 
against  all  right  and  conscience,  and  vast  sums  were  carried 
away  upon  that  account,  which,  from  the  second  year  of 
Henry  VII.  to  the  then  present  time,  amounted  to  800,000 
ducats,  besides  many  other  heavy  exactions  of  that  court ;  and 
that  the  king  was  bound  by  his  duty  to  Almighty  Ood,  as  a 
good  Christian  prince,  to  hinder  these  oppressions.  And,  also, 
because  many  of  the  prelates  were  then  very  aged,  and  very 
likely  to  di^  in  a  short  time,  whereby  vast  sums  of  money 
would  be  carried  out  of  England  to  the  impoverishment  of 
the  kingdom. 

It  was  therefore  enacted  that,  all  payments  of  first  fruits  to 
the  court  of  Rome  should  be  put  down,  and  for  ever  restrained, 
under  the  pains  of  the  forfeiture  of  the  lands,  goods,  and 
chattels  of  him  that  should  pay  them  any  more,  together  with 
the  profits  of  his  see  during  the  time  that  he  was  vested  with 
it.  That  in  case  bulls  were  restrained  in  the  court  of  Rome, 
any  person  presented  to  a  bishopric  was  to  be  notwithstanding 
consecrated,  by  the  archbishop  of  the  province,  or  if  he  were  conaecmuon  of 
presented  to  an  archbishopric,  by  any  two  bishops  in  the  king-  Sf  pS^^* 
dom,  whom  the  king  should  appoint  for  that  end;  and  that, 
being  so  consecrated,  they  should  be  invested  and  enjoy  all  the 
rights  of  their  sees:  yet,  that  the  pope  and  court  of  Rome 
might  have  no  just  cause  of  complaint,  the  persons  presented 
to  bishoprics,  should  be  allowed  to  pay  them  five  per  cent,  of 
the  clear  profits  and  revenues  of  their  several  sees. 

The  parliament,  unwilling  to  go  to  extremities,  remitted  8tat.s9Heii]7 

the  final  ordering  of  this  statute  to  the  king,  so  that  if  the  ^^ detane 

^  1  Bnrnety  214 ;  et  Collect.  Numb.  41.    1  Stiype,  144. 
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HExuYVm.  pope  should  either  charitably  and  reaeonably  put  down  the 

ZIL  payment  of  annates^  or  so  moderate  them  that  they  might 

be  a  tolerable  burden,  the  king  might  at  any  time  before 
Easter,  1583,  or  before  the  then  next  session  of  parliament, 
declare  by  his  letters  patent,  whether  this  proposed  statute,  or 
any  part  of  it,  should  be  observed  or  not,  which  determination 
might  possess  the  force  and  authority  of  a  law.  And  that  if, 
upon  this  statute,  the  pope  should  vex  the  king,  or  any  of  his 
subjects,  by  excommunication  or  other  censures,  the  king 
might  then  cause  the  sacraments  and  other  rites  of  the  church 
to  be  administered,  and  that  none  of  the  papal  censures  need 
be  published  or  executed.  Accordingly  the  king,  in  a  few 
months  after  the  passing  of  these  ordinances,  ratified  them  by 
letters  patent,  by  which  they  became  the  law  of  the  land. 
AppeiiAte  Juris-  The  breach  with  the  See  of  Rome  was  expedited  by  Stat. 
fo^^R^r  24  Henry  VIIL,  c.  12,  which  deprived  that  court  of  its  appel- 
stat 84 Henry  late  jurisdiction:  the  preamble  stating,  that  the  crown  of 
^™'  ^'  ^'  England  was  imperial,  and  the  nation  a  complete  body  within 
itself,  with  a  plenary  and  pre-eminent  power  to  give  justice  in 
all  cases,  spiritual  as  well  as  temporal ;  and  that  in  the  spiri- 
tuality, usually  called  the  English  church,  as  there  had  been 
at  all  times,  so  there  were  then,  men  of  that  sufficiency  and 
integrity,  that  they  might  declare  and  determine  all  doubts 
within  the  kingdom  ecclesiastical ;  and  that  several  kings,  as 
Edward  I.,  Edward  III.,  Richard  XL,  and  Henry  IV.,  had, 
by  several  laws,  preserved  the  liberties  of  the  realm,  both 
spiritual  and  temporal,  from  the  annoyance  of  the  See  of  Rome, 
and  other  foreign  potentates;  yet  many  inconveniences  had 
arisen  by  appeals  to  the  See  of  Rome  in  causes  testamentary, 
matrimony,  divorces,  right  of  tithes,  and  other  cases,  which 
were  not  sufficiently  provided  against,  by  such  laws;  by  which, 
not  only  the  king  and  his  subjects  were  put  to  great  charges, 
but  justice  was  much  delayed,  Rome  being  at  such  a  distance, 
that  evidences  could  not  be  brought  thither,  nor  witnesses,  so 
easily  as  within  the  kingdom. 
An  cansM  reiat-  Therefore  it  was  enacted,  that  all  such  causes,  whether 
JlJwfsu^tctTto  relating  to  the  king  or  any  of  his  subjects,  were  to  be  deter- 
^^l**®"?*"®?     mined  within  the  kingdom,  in  the  several  courts  to  which 

■within  the  king-      ,  ,     ,  ,  •  t  t  i  -t* 

dam.  they  belonged,    notwithstanding  any  appeals  to   Rome,   or 

inhibitions  and  bulls  from  Rome;  and  that  their  sentenceB 
should  take  effect,  and  be  fiiUy  executed  by  all  inferior  minis- 
ters:  that  if  any  spiritual  persons  refused  to  execute  such 
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sentenees  because  of  censures  from  Rome,  they  were  to  suffer  HExaYVnL 

a  year's  imprisonment,  and  fine  and  ransom  at  the  king"*s    150^—1^7' 

will;  and  if  any  persons  in  the  king^s  dominions  procured 

or  executed  any  process  or  censures  from  Rome,  they  were 

declared  liable  to  the  pains  in  the  Statute  of  Promsors^  in 

16  Richard  II.  c.  5.    That  appeals  should  only  be  from  the  statie  Richard 

archdeacon  or  his  official  to  the  bishop  of  the  diocese  or  his  °-  ^'  ^' 

commissary,  and  from  him  to  the  archbishop  of  the  province, 

or  the  dean  of  the  Arches,  where  the  final  determination  was 

to  be  made  without  any  further  process ;  and  in  every  process 

concerning  the  king,  or  his  heirs  and  successors,  an  appeal 

should  lie  to  the  upper  house  of  convocation,  where  it  should 

be  finally  determined,  never  to  be  again  called  in  question. 

This  statute  acquired  great  popularity,  as  appeals  were  App«UfltoRome 
esteemed  dishonourable  to  the  kingdom,  by  subjecting  it  to  a  nouraue  to  the 
foreign   and  tyrannical  jurisdiction;   and  found  to  be  very  ^*^»«^o™- 
vexatious  from  their  expense,  injustice,  and  delay. 

The  foregoing  enactments  having  prepared  the  nation  for  Foundations  of 
increased  mnovations,  and  having  essentially  restricted  the  rity. 
power  and  profits  of  Rome,  the  foundations  of  the  papal 
authority  were  next  examined. 

By  the  creed  of  Pius  IV.,  all  communicants  in  the  church  suprbmacy  of 
of  Rome  are  required  to  acknowledge,  as  part  of  that  "  faith  Sra!"I^ABn- 
without  which  no  one  can  be  saved,''  '*the  holy  Catholic  clb  of  faith. 
apostolic  Roman  church,  for  the  mother  and  mistress  of  all 
churches.** 

But  the  fathers  that  were  assembled  in  the  second  general  second  geneni 
council",  Constantinople,  a.d.  381,  gave  the  title  which  is  thus  ^^l^l^^ 
claimed  for  Rome,  to  the  church  of  Jerusalem,  as  appears  from 
their  synodioal  epistle, — "  We  acknowledge  the  most  vene- 

^*  There  are  twenty  councils  which  the  Roman  writers  consider  ^gene- 
ral ;"  hat  of  these  on]^  six  are  so  acknowledged  by  the  Ghnrch  of  Enghmd. 
These  are :  1.  Nice,  a.d.  325 ;  2.  Constantinople,  a.i>.  381 ;  3.  Ephesus,  a.d. 
431 ;  4.  Chaloedon,  a.d.  451 ;  5.  Constantinople,  a.d.  553 ;  6.  Constanti- 
Bople,  A.D.  680.  This  last  is  remarkable  aa  being  that  which  condemned 
HanorinSy  the  Roman  pontiff,  of  heresy,  and  ordered  his  books  to  be 
burned. 

The  ethefB  which  are  received  by  Rome,  and,  with  the  exception  of 
the  serenth,  by  Rome  mty^  as  general,  are :  7*  Second  Nicene,  a.d.  787 
(the  decrees  concerning  image  worship  were  made  at  this  council) ; — 
8.  Constantinople,  a.d.  869 ;  9.  Lateran,  a.d.  1123 ;  10.  Lateran,  a.d.  1139 ; 
11.  lAteran,  a.d.  1179;  ]2.  Lateran,  a.d.  1215;  13.  Lyons,  a.d.  1274;  14. 
liyons,  ajk  1374;  15.  Vienne,  a.d.  1311;  16.  Constance,  a.d.  1414;  17. 
Baale^  a.ii.  1431;  18.  Florence,  a.d.  1438;  19.  Lateran,  a.d.  1618;  20. 
Treaty  a*i>.  1545. 
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rable  Cyril,  most  beloved  of  God,  to  be  bishop  of  the  church 
ot  Jerusalem,  which  is  the  mother  of  all  churches  ^\'" 

The  patriarch  of  Antioch  having  usurped  an  authority  over 
the  churches  of  the  island  of  Cyprus,  which  had  never  been 
under  his  jurisdiction,  occasioned  the  following  decree*'  by 
the  third  general  council,  which  was  assembled  at  Ephesus, 
A.D.  4S1, — ^'  That  none  of  the  bishops,  beloved  of  God,  take 
another  province  which  has  not  been  formerly,  and  from  the 
beginning,  subject  to  him.  But,  if  any  one  has  taken  another, 
and  by  force  has  placed  it  under  his  control,  he  shall  restore 
it ;  that  the  canons  of  the  fathers  be  not  transgressed,  nor  the 
pride  of  worldly  power  be  introduced  under  the  cloak  of  the 
priesthood,  nor  we  by  degrees  come  to  lose  that  liberty,  where- 
with our  Lord  Jesus  Christ,  the  deliverer  of  all  men,  has 
endowed  us  by  his  own  blood.  It  seemed  good,  therefore,  to 
the  holy  and  general  synod,  that  the  proper  rights  of  each 
province,  which  have  before  time  from  the  beginning,  by 
ancient  custom,  belonged  to  it,  be  preserved  to  it  pure  and 
inviolate.'^ 

These  facts  are  indisputable;  that,  in  431,  the  Anglican 
church  had  never  acknowledged  any  subjection  to  the  See  of 
Rome,  and  that  it  had  never  been  claimed  by  the  latter 
power :— consequently,  all  the  authority  which  Rome  subse- 
quently acquired  in  England,  was  in  direct  violation  of  this 
unrepealed  decree. 

The  fourth  Lateran  is  the  first  of  those  called  general 
councils,  which  recognised  Roman  supremacy.  In  the  fifth 
canon  the  Roman  church  is  said  to  have  ''  the  principality  of 
power  over  all  others,  as  being  the  mother  and  mistress  of  all 
Christ^s  faithful  people  (^  and  all  other  patriarchs  are  required 
to  receive  their  palls  from  the  Roman  pontiff.  The  titles  of 
Universal  Pope,  and  Universal  Patriarch,  first  used  by  the 
bishops  of  Constantinople,  and  afterwards  applied  indifferently 
to  the  bishops  of  Rome  and  Constantinople,  as  appears  by  the 
Letters  of  the  Emperor  Constantino  Pogonatus*^,  were  titles 
of  honour,  and  did  not  imply  universal  authority,  power,  and 
jurisdiction ;  in  fact,  there  was  no  allusion  to  this  supremacy 
in  any  general  council,  previous  to  a.d.  1215  *'. 

"  Condi  ii.  966.  *•  Act  7,  Concil  iiL  802. 

^^  Labbe  and  Coesart,  torn.  vi.  593, 699. 

»•  Perceval's  Hiat.  Not  16, 17;  vide  etiam  I.  Nice,  Canon  FV.,  VT. 
IV.  Chalcedon,  Canon  IX.,  XXU.,  XXV III,  lY. .  I^tenin,  Canon  IV. 
Florence,  Sessio  XXV. 
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It  was  declared  in  parliament  and  convocation^*,  that  there  Henry VIII. 
was  no  ground  for  the  pope's  power  in  Scripture,  all  the  }^^^^—^:. 
apostles  being  made  equal  by  Christ *',  when  he  committed  the  ^®  auti»ority  for 

I       m  -t     .  ,  -       -  tlio  pope  8  supre- 

church  to  their  care  xn  conmion,  and  who  often  declared  there  macy  in  scrip- 
was  no  superiority  of  one  above  another.     St.  Jerome,  who  ^lesbeSig 
only  equalled  the  bishops  of  Rome  to  those  of  Eugubium  and  ^Jj*^"^  ^^ 
Ck>nstantinople,  and  many  other  authorities,  were  cited  from 
the  fathers  to  show  that,  they  did  not  look  on  the  bishops  of 
Rom^,  as  superior  to  other  bishops,  and  that  those  passages  of 
Scripture  were  not  interpreted  by  them  in  the  sense,  which 
was  subsequently  contended  for,  in  order  to  support  the  supre- 
macy of  Rome. 

For  the  places  brought  from  Scripture  in  favour  of  the 
papacy,  they  judged  that  they  did  not  provide  anything  for  it. 
That  Thou  art  Peter ,  and  upon  this  rock  mil  I  build  my  "Thou art Pcter, 
churchy  if  it  prove  anything  in  this  matter,  would  prove  too  J!^k^i  bond 
much ;  even  that  the  church  was  foimded  on  St.  Peter,  as  he  ™y<?hiirch." 
was  a  private  person,  and  so  on  the  popes  in  their  personal 
capacity.     But  both  St.  Ambrose,  St.  Jerome,  and  St.  Austin 
think,  that  by  the  rodc^  the  confession  he  had  made  was  only 
to  be  meant.     Others  of  the  fathers  thought,  by  the  roei^ 
Christ  himself  was  meant,  who  is  the  only  true  foundation  of 
the  church;  though,  in  another  sense,  all  the  apostles  are 
also  called  foundations  by  St.  Paul.     That  Tell  the  church  is 
thought  by  Gerson  and  ^Eneas  Silvius  (afterwards  Pius  II.), 
rather  to  make  against  the  pope,  and  for  a  general  council. 
And  the  fathers  have  generally  followed  St.  Chrysostom  and  St.  The  giving  of  the 
Austin,  who  thought,  that  the  gimng  of  the  keys  of  the  kingdom  dS^of  nto^i 
of  Heaven^  and  the  charge.  Feed  my  sheep^  were  addressed  to  f°p JJV^"^* 
St.  Peter,  on  behalf  of  all  the  rest  of  the  apostles.    And  that,  sheep/*  not  ex- 
/  hai^  prayed  for  thee,  that  thy  faith  fail  not,  was  only  personal,  ^^^  to  sL 
and  related  to  his  fall,  which  was  then  imminent.     It  is  also  ^®^' 
clear,  by  St.  Paul,  that  every  apostle  had  his  peculiar  province, 
beyond  which  he  was  not  to  stretch  himself;  and  St.  Peter'^s 
province  was  the  circumcision,  and  his  the  uncircumcision ;  in 
which  he  plainly  declares  his  equality  with  him. 

The  contests  of  Rome  with  other  sees,  were  cited  to  prove,  Eocieriaaticai 
that  ecclesiastical  privileges  were  only  founded  on  the  practice  fo^d^d^the 
and  canons  of  the  church,  and  not  upon  any  divine  warrant: —  p«otioea 

'  *  /  ^  canons  Of 

thus  Constantinople  pretended  to  equal  privileges  with  Rome,  church. 

''  1  Bomet,  251,  et  seq.  passim.  ^  Mark  xvi.  16. 


and 


the 
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HBNaTVIII.  but  Ravenna,  Milan,  and  Aquileia  pretended  to  patriarchal 

dignities  and  exemptions. 

Some  Archbishops  of  Canterbury,  Laurence,  Dnnstan,  and 
Robert  Qrosteat,  Bishop  of  Lincoln,  had  frequently  asserted, 
that  the  popes  coidd  do  nothing  against  the  laws  of  ihe 
church,  and  which  doctrine  had  been  recognised  by  popes  of 
Rome. 
No  papal  conati-      Evou  to  this  day  uo  constitutiou  of  the  popes  is  binding  in 
tution  is  binding  any  church,  except  it  be  received  by  it;   and  in  tfae^daily 
except  it  be  re-    practice  of  the  canon  law,  the  customs  of  churches  are  pleaded 
oeiTedbyit.        against  papal  constitutions;  which  establish  their  authcvitj 
cannot  be  from  God,  otherwise  all  must  submit  to  their  laws. 
And  from  the  contests  respecting  investitures,  receiving  ap- 
peals, admitting  of  legates,   and  papal  constitutions,  it  is 
apparent  that,  the  papal  authority  was  a  tyranny,  which  had 
been  managed  by  cruel  and  fraudulent  arts,  and  had  never 
been  received  in  the  church,  than  as  a  conquest,  to  which 
they  were  constrained  to  yield. 
^^^^^^  As  for  the  king'^s  power  over  spiritual  persons,  and  in  spiri* 

the  king's  supie-  tual  causcs,  Scripturo  is  replete  with  authorities.  In  the  Old 
&!m  throid^  Testament  the  kings  of  Israel  intermeddled  in  all  matters 
Testament.  ecolesiastical.  Samuel,  though  he  had  been  a  judge,  yet 
acknowledged  Saul'^s  authority :  so  also  did  Ahimelech,  the 
high-priest,  and  appeared  before  him  when  cited  to  answer 
upon  an  accusation.  And  Samuel'^  says,  he  ttas  made  ike 
hecul  of  cM  ihe  tribes.  Aaron,  in  that,  was  an  example  to  all 
the  following  high-priests,  who  submitted  to  Moses.  David 
made  many  laws  about  sacred  things,  such  as,  the  order  of  the 
courses  of  the  priests,  and  their  worship :  and  when  he  was 
dying,  he  declared  to  Solomon  how  iar  his  authority  extended. 
He  told  him**,  that  the  courses  of  the  priests,  and  all  the 
people,  were  to  be  wholly  at  his  commandment :  pursuant  to 
which,  Solomon*'  did  appoint  them  their  charges  in  the  ser- 
vice of  God,  and  both  the  priests  and  Levites  departed  not 
from  his  commandment  in  any  matter :  and  though  he  bad 
turned  out  Abiathar  from  the  high-priesthood,  yet  they  made 
no  opposition.  Jehoshaphat,  Hezekiah,  and  Josias  made  like- 
wise laws  about  ecclesiastical  matters. 
Aisiimflnts  te  ^^  ^^^  '^Gvr  Testament,  Christ  himself  was  obedient ;  he 
tte^J^S^*'  paid  taxes,  he  declared  that  he  pretended  totio  earthly  king* 

rived  from  the  ai    ,  n  ,«  •  ••  «  #^  ...   ^, 

^^ent  1  Sam.  XT.  18.  "1  ChrgiL  xxviiL  2K 

«  2  Chron.  viiL  14, 15. 
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dom,  he  charged  the  people  to  render  to  Caesar  the  things  that  HkhbyVIII. 

were  Csesar  s,  and  his  disciples  not  to  af&ct  temporal  dominion,  il 

as  the  lords  of  the  nations  did.  And  though  the  magistrates 
were  then  heathens,  yet  the  apostles  wrote  to  the  churches  to 
obey  magistrates,  to  submit  to  them,  to  pay  taxes ;  they  call 
the  king  supreme,  and  say  he  is  Ood^s  minister  to  encourage 
them  that  do  well,  and  to  punish  the  evil  doers,  which  is  said 
of  all  persons  without  exception,  and  every  soul  is  charged  to 
be  subject  to  the  higher  power. 

In  the  primitiye  church,  the  bishops  in  their  councils,  made  caiunu  of  the 
rales  for  ordering  their  dioceses,  which  they  only  called  cations  JhSrchJ^ 
or  rules ;  nor  had  they  any  compulsive  authority,  but  what 
was  derived  from  the  civil  sanctions. 

After  the  emperors  were  Christians,  they  made  many  laws  justinian  added 
about  sacred  things,  as  may  be  seen  in  the  codes ;  and  when  ^ti^^*^**" 
Justinian  digested  the  Roman  law,  he  added  many  novel  q>ectiiigeccie8{- 
constitutions  about  ecclesiastical  persons  and  causes.      The  aad  causes, 
emperors  called  general  councils,  presided  in  them,  and  con- 
firmed them. 

Many  letters  have  been  written  by  popes  to  emperors,  to  Election  of  the 
call  councils,  and  of  the  councils  to  them  to  confirm  their  SSSi^e™" 
decrees.     The  election  of  the  popes  themselves  was  sometimes  empenas. 
made  by  the  emperors,  and  sometimes  confirmed  by  them. 
Pope  Hadrian,  in  a  synod,  decreed,  that  the  emperor  should 
choose  the  pope ;  and  it  was  an  unheard-of  thing,  before  the 
days  of  Gregory  VII.,  for  popes  to  depose  princes,  and  give 
away  their  dominions :  and  which  can  only  be  compared  to 
the  pride  of  Antichrist  and  Lucifer. 

It  is  also  clear,  that  under  a  monarchy,  there  can  be  but  in  a  monaichy, 
one  supreme ;  and  that  the  king  being  supreme  over  all  his  ^J^r^^erSi 
subjects,   clergymen  must  be  included;    for  they  are   still  hia subjects. 
'^  subjects.^     Nor  can  their  being  in  orders  change  that  former 
relation,  founded  upon  natural  and  national  law,  no  more 
than  wives  or  servants,  who,  by  becoming  Christians,  were 
not,  according  to  the  doctrine  of  the  apostles,  discharged  from 
the  duties  of  their  former  relations. 

In  England,  the  kings  always  assumed  a  supremacy  in  Kings  of  Eng- 
ecclesiastical  matters.     In  Pope  Eleutherius'  letter  to  King  ^^  to^SSc^ 
Lucius,  he  is  twice  called  by  him  God'^s  vicar  in  his  king-  ctaerapremacy 

.  •'  ,  ,  .  "     in  ecclesiastical 

dom;  and  that  it  belonged  to  his  ofilice  to  bring  his  sub-  mat^n; 
jects  to  the  holy  church,  and  to  maintain,  protect,  and  govern 
them  in  it. 
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the  temporal 
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The  laws  of  Canute,  Ethelred,  Edmnnd,  Edgar,  Athelstan, 
and  Ina  also  prove  the  supremacy  of  the  Witena-Gemot ;  the 
rejection  of  papal  supremacy*^  by  William  I.,  the  statutes 
against  appeals  to  Rome,  and  bishops  going  out  of  the  king- 
dom without  the  king'*s  consent ;  the  Articles  of  Clarendon, 
and  the  contests  that  followed  between  Henry  II.  and  Becket, 
also  prove  the  independence  of  the  Church  of  England. 

Although  a  bishop's  pastoral  care  be  of  divine  institution, 
yet  the  kings  of  Engbtnd  anciently  divided  bishoprics  as 
they  pleased ;  they  also  converted  benefices  from  the  institution 
of  the  founders,  and  gave  them,  as  Edgar  did,  to  cloisters  and 
monasteries ; — ^all  which  was  done  by  the  consent  of  their 
clergy  and  nobility,  without  dependance  on  Rome  :  they  like- 
wise granted  these  houses  exemption  from  episcopal  juris- 
diction :  thus  Ina  exempted  Glastonbury,  and  Ofia  St.  Albans, 
from  their  bishops'  visitation:  and  which  continued  until 
William  I.;  for  he,  to  perpetuate  the  memory  of  the  victory 
he  obtained  over  Harold,  and  to  endear  hinoiself  to  the  clergy, 
founded  Battle  Abbey;  and  in  the  charter  stated,  *•'  It  shall 
be  also  free  and  quiet  for  ever  from  all  subjection  to  bishops, 
or  the  dominion  of  any  other  persons,  as  Christ's  Church,  in 
Canterbury,  is." 

Alfred's  laws,  a  speech  of  Edgar,  with  several  letters  written 
to  the  popes  from  the  kings,  the  parliaments,  and  the  clergy 
of  England ;  show  that  the  crown  always  made  laws  about 
sacred  matters,  and  that  its  power  extended  over  the  persons 
of  churchmen,  as  well  as  to  its  other  subjects. 

But  the  power  of  the  king  to  make  laws  for  restraining  and 
coercing  his  subjects  in  spiritual  affairs  was  restricted ;  being 
only  empowered  to  defend  the  faith  of  Christ  and  his  religion, 
to  maintain  the  true  doctrine  of  Christ  and  its  preachers,  to 
abolish  abuses,  heresies,  and  idolatries;  and  to  punish  with 
corporal  pains  those  who  offended.  And,  finally,  to  oversee 
and  cause  that  the  bishops  and  priests  faithfully  executed  their 
pastoral  office,  in  those  points,  which  by  Christ  and  his  apostles, 
were  given  and  committed  to  them ;  and  in  case  they  were 
negligent  in  executing  the  same,  to  admonish  them.  And  if 
they  obstinately  withstood  this  monition,  then  he  could  deprive 
them  of  their  offices. 

It  is  also  evident  that  God  had  commanded  the  bishops  and 
priests  to  obey,  with  all  humbleness  and  reverence,  both  kings, 
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and  princes,  and  governors,  and  all  their  laws,  not  being  con-  HewrtVIII, 
trary  to  the  laws  of  God,  whatsoever  they  be :  and  that  not,  J^^ill^^ 
only  propter  iram^  but  also  propter  conscientiamy  that   is  to 
say,  not  only  for  fear  of  punishment,  but  also  for  discharge  of 
conscience. 

Thus,  obedience  was  not  required  to  the  king^s  law,  if  con-  The  neoMsity  of 
trary  to  the  law  of  God :  and  the  ecclesiastical  jurisdiction,  in  ^^S^!^. 
the  discharge  of  the  pastoral  office,  committed  to  the  pastors  of 
the  church,  by  Christ  and  his  apostles,  is  acknowledged  *\ 

Upon  these  principles  and  facts  the  parliament  and  convo- 
cation, resolved,  that  the  pope^s  power  in  England  had  no  good 
foundation,  and  had  been  managed  with  as  much  tyranny,  as 
it  had  begun  with  usurpation; — that  the  exactions  of  Rome 
had  been  everywhere  oppressive,  but  in  no  place  so  intolerable 
as  England ; — ^which,  though  productive  of  complaints  during 
the  then  preceding  three  hundred  years,  yet  no  relief  had 
been  acquired ; — that  the  laws  respecting  provisors  had  been 
defeated,  and  made  ineffectual; — that,  therefore,  no  other 
effectual  remedy  existed  but  to  extirpate  this  pretended  au- 
authority,  and  thenceforth  to  acknowledge  the  pope  only  as 
bishop  of  Rome,  with  the  jurisdiction  defined  by  the  ancient 
canons :  and  for  the  king  to  RE  ASSUME  his  own  authority.  The  Mngwitod 
and  the  prerogatives  of  his  crown,  from  which  the  kings  of  hb  ecoiesusttoai 
England  had  never  formaUy  departed^  though  they  had,  for  a  J"*^«*^- 
century,  connived  at  an  invasion  and  usurpation  upon  them, 
which  was  no  longer  to  be  endured,  and  the  result  was,  that, 
in  25  Henry  VIII.,  three  statutes  were  enacted,  by  which  the 
pope''s  authority  was  destroyed. 

In  the  first  statute,  the  clergy  in  convocation,  acknowledged  snbmtetoiiof 
that  all  convocations  had  been,  and  ought  to  be,  assembled  by  g^^tMHrnry 
the  king^s  writ ;  and  promised,  in  verbo  sacerdotii^  that  they  vm.  &  is. 
would  never  make  nor  execute  any  new  canons  or  constitutions, 
without  the  royal  assent ;  and  since  many  canons  had  been  re- 
ceived, that  were  prejudicial  to  the  king^s  prerogative,  and  also 
contrary  to  the  law  of  the  land,  and  heavy  to  the  subject,  it  was 
ordained;  there  should  be  a  conunittee  of  thirty-two  persons, 
composed  of  sixteen  members  of  the  two  houses  of  parliament, 
and  the  like  number  of  the  clergy,  to  be  named  by  the  king, 
who  should  have  full  power,  with  the  king^s  assent,  to  abrogate 
or  confirm  canons,  as  they  thought  expedient.     Appeals  to  AppMOfltoRoiw 
Rome  were  again  condemned,  and  all  appeals  were  directed  to  ffwLS"^' 

«'  1  Burnet,  261, 262. 
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bfe  midfe,  according  to  Stat.  24  Henry  VIII.  c.  12,  excepting 
an  appeal  being  given  from  the  archbishop's  court,  and  from 
places  exempt,  to  the  king  in  chancery ;  upon  which  a  com- 
mission was  to  be  directed  to  such  persons  as  the  king  should 
name,  as  in  cases  of  appeals  from  the  admiraPs  court ;  and  this 
court  of  appeal  has  since  been  called,  the  Court  of  Delegates'^ 

Until  the  reformation  of  the  ecclesiastical  law  had  been 
executed,  it  was  declared,  that  such  canons,  constitutions, 
ordinances,  and  synodals  provincial,  being  already  made,  and 
not  repugnant  to  the  laws,  statutes,  and  customs  of  the  realm, 
bor  to  the  hurt  of  the  king^s  prerogative,  should  be  used  and 
executed  as  before,  upon  which  saving,  and  the  former  usage  of 
the  kingdom,  depends  the  present  practice  of  the  ecclesias- 
tical courts ;  as  the  designed  reformation  of  that  law  has  never 
been  effected*^. 

The  Stat.  25  Henry  VIII.  c.  20,  after  confirming  the  former 
statute  concerning  the  non-payment  xyt first-fruits ;  enacts  that 
bishops  were  no  longer  to  be  presented  to  the  See  of  Rome, 
nor  to  sue  out  any  more  bulls  there ;  but  that  all  bishops  should 
be  presented  to  the  archbishop,  and  an  archbishop  to  the  other 
archbishop,  or  to  any  four  bishops  whom  the  king  should  name. 

When  any  see  was  vacant,  the  king  was  to  grant  a  license, 
or  congfe  d'  elire,  to  the  dean  and  chapter  to  proceed  to  a  new 
election,  and  therewith  to  send  a  letter  missive,  containing  the 
name  of  the  person  whom  they  were  to  elect;  and  if  the 
election  was  delayed  for  twelve  days,  the  king  was  to  nomi- 
nate by  letters  patent. 

The  person  elected  or  nominated  was  to  swear  fealty  to  the 
king,  and  a  commission  was  to  issue  for  consecration  and 
investiture ;  after  this,  he  was  to  do  homage  to  the  king,  and 
to  be  put  in  possession  of  the  spiritualities  and  temporalities. 
The  dean  and  chapter,  or  the  bishop  or  archbishop,  neglecting, 
for  twenty  days,  to  perform  their  offices,  as  thus  prescribed, 
were  subjected  to  the  penalty  of  a  prssmunire. 

Next  follows  the  celebrated  Stat.  25  Henry  Vlll.  c.  21,  for 
discharging  the  subject  from  all  dependance  on  the  papal  see. 
In  the  preamble,  the  intolerable  exactions  for  Peter-pence, 
provisions,  pensions,  and  bulls  of  all  sorts,  are  complained  of, 
and  described  as  contrary  to  law, — being  grounded  only  on  the 
pope'*s  power  of  dispensing,  which  was  usurped.  The  king, 
and  the  lords  and  commons,  are  then  stated  to  be  the  only 
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power  to  consider,  how  any  of  the  laws  were  to  be  dispensed  HekryVIIL 
with  or  abrogated ;  and  as  the  king  had  been  acknowledged  the  _i^??z!ifZl 
supreme  head  of  the  Church  of  England,  by  the  prelates  and  f  "y'^J^*  ** 
clergy  in  their  convocations;  it  w^as  therefore  enacted;  that  all  eonsiderhowaiiy 
payments  made  to  the  apostolic  chamber,  and  all  provisions,  tobedii^sad 
bulls,  or  dispensations,   should  from  thenceforth  cease;    but  !^^'*^*^ 
that  all   dispensations  or  licenses  for  things  that  were  not 
contrary  to  the  law  of  God,  but  only  to  the  law  of  the  land, 
should  be   granted  within  the  kingdom,  by  and  under  the  Dispenaationsor 
seals  of  the  two  archbishops  in  their  several  provinces;  who  g^Stoibytho 
should  not  grant  any  licenses  contrary  to  the  laws  of  Almighty  "chWsJiop* 
God,  and  only  such  as  had  been  accustomed  to  be  granted, 
and  should  give  no  license  for  any  new  thing,  till  it  were  first 
examined  by  the  king  and  his  council,  whether  s^ch  things 
might  be  dispensed  with;  and  that  all  dispensations  which 
were  formerly  taxed  at  or  above  4/.  should  be  confirmed  under 
the  Great  Seal. 

It  was  also  declared  that,  Parliament  did  not  thereby  intend  The  wtioiM  of 

.  the  CathoUc  faith 

TO   VARY  FROM   CHRIST  S   CHURCH    IN  ANY  THINGS  CONCERNINa   THE    of  Christendom 

VERY  ARTICLES  OP  THE  CATHOLIC  FAITH  OP  CHRISTENDOM,  OR  IN  ANY    *<>  be  unchanged. 

OTHER   TmNGS   DECLARED   BY   HOLY  SCRIPTURE,  AND  THE  WORD   OP 

God,  NECESSARY  FOR  THEIR  SALVATION.     That  thc  mOUastCrieS,  as    VisitoUanortlM 

formerly  granted  by  the  bishop  of  Rome,  should  be  exempted  ™°°^»**«^**' 
from  the  archbishop^s  visitations ;  but  that  such  abbeys,  whose 
elections  were  formerly  confirmed  by  the  pope,  shoidd,  in 
future,  be  confirmed  by  the  king,  and  who  might  issue  a  com- 
mission under  his  Great  Seal  for  visiting  them.  That  licenses 
and  other  writs  obtained  from  Rome  before  March  12,  in  that 
year,  should  be  valid  and  in  force,  except  such  as  were  contrary 
to  the  laws  of  the  realm ;  and  that  the  king  and  his  council.  The  king  and 

till  ^j  j^  11    •    J    1  J    council  to  refoim 

should  have  power  to  order  and  reform  all  indulgences  and  au  indulgences 
privileges  (or  the  abuses  of  them)  which  had  been  granted  by  »«dpriTii«ge8. 
the  See  of  Rome :  and  the  offenders  against  this  act,  were  to  be 
punished  according  to  the  statutes  of  provisors  and  praemunire. 

The  king^s  supremacy  was  directly  established  by  Stat.  26  The  king's 
Henry  VIII.  o.  1,  by  which  the  crown  was  to  be  taken,  as  the  •"p^^®"^^- 
only  supreme  head  in  earth  of  the  Church  of  England,  called  viil  c.  i. 
**  Anglicana    Ecclesia,"*'  and  to  have   all  authority  thereto 
annexed,  for  die  reformation   and  correction  of  all  errors, 
heresies,  and  abuses,  which  could  be  amended  by  any  spiritual 
jurisdiction  whatsoever. 

The  last  essential  attack  upon  the  papal  power  was  Stat.  28 

02 
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Henry  VIII.  c.  16,  which  declares  all  bulls,  briefs,  faculties, 
and  dispensations,  of  what  kind  soever,  heretofore  granted 
from  the  See  of  Rome,  to  be  void,  and  of  no  effect. 

As  this  statute  was  only  levelled  at  the  many  jurisdictions, 
privileges,  and  exemptions  that  were  claimed  in  different  parts 
of  the  kingdom,  under  the  sanction  of  papal  grants, — a  proviso 
was  affixed,  by  which  all  marriages  celebrated  by  virtue  of 
the  papal  authority,  that  were  not  otherwise  contrary  to 
the  law  of  God,  should  be  legal;  and  all  consecrations  of 
bishops,  by  virtue  of  such  authority,  were  confirmed.  And 
for  the  future,  all  who  enjoyed  any  privileges  by  bulls,  were  to 
bring  them  into  chancery,  or  to  such  persons  as  the  king 
should  appoint.  And  the  Archbishop  of  Canterbury  was  to 
grant  anew  the  effects  contained  in  them,  which  grant  was  to 
pass  under  the  Great  Seal,  and  to  be  of  full  force  in  law. 

Thus  the  authority  of  the  See  of  Rome,  like  all  exorbitant 
power,  was  ruined  by  the  excess  of  its  acquisitions,  and  by 
stretching  its  pretensions  beyond,  what  it  was  possible  for  any 
human  principles  or  prepossessions  to  sustain  '^. 

The  nation  generally  rejoiced  at  these  legislative  enactments, 
not  alone  because  the  pope'^s  usurped  power  was  extirpated,  by 
which  human  reason,  policy,  and  industry,  had  so  long  been 
shackled,  but  because  they  anticipated  that  the  ^^  Catholic  '*'' 
faith,  which  would  ultimately  be  adhered  to,  would  be  exclu- 
sively derived  from  those  things  which  the  Scriptures  declared 
necessary  to  salvation. 

In  1536,  a  convocation  assembled  in  order  to  settle  '^  articles 
of  faith,^  at  which  the  following  were  authorized  *" ;  but  they 
contain  many  of  the  tenets  of  Romanism,  which,  from  a  closer 
examination  of  Scripture,  and  under  the  exercise  of  an  unfettered 
liberty  of  judgment,  were  ultimately  discarded  as  erroneous. 

First,  All  bishops  and  preachers  were  required  to  instruct 
the  people  to  believe  the  whole  Bible  and  the  three  Creeds ; 
that  made  by  the  Apostles,  the  Nicene,  and  the  Athanasian ; 
and  interpret  all  things  according  to  them,  and  in  the  very 
same  words,  and  condemn  all  heresies  contrary  to  them,  par- 
ticularly those  condemned  by  the  first  four  general  councils. 

Secondly,  of  Baptism.  That  it  was  a  sacrament  instituted 
by  Christ  for  the  remission  of  sins,  without  which  none  could 


^  4  Hume,  121. 

«  1  Burnet,  391.       Lloyd's  Fonn.  Oxf.  1835. 
Lectures,  14,  189— Wilk.  Cone.  iii.  87. 
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attain  everlasting  life;  and  that,  not  only  those  of  full  age,  HekryVIII. 
but  infants,  may  and  must  be  baptized  for  the  pardon  of  ^^Q^— ^^7> 
original  sin,  and  obtaining  the  gift  of  the  Holy  Ghost,  by 
which  they  became  the  sons  of  God.  That  none  baptized 
ought  to  be  baptized  again.  That  the  opinions  of  the  Ana- 
baptists and  Pelagians  were  detestable  heresies,  and  that 
those  of  ripe  age,  who  desired  baptism,  must  with  it  join 
repentance  and  contrition  for  their  sins,  with  a  firm  belief  of 
the  articles  of  the  faith. 

Thirdly,  concerning  Penance.     That  it  was  instituted  by  Peiianoe,i]uu- 
Christ,  and  was  absolutely  necessary  to  salvation.     That  it  l^^ft^Ji^IJ^ 
consisted  of  contrition,  confession,  and  amendment  of  life;  »ivati<m. 
with  exterior  works  of  charity,  which  were  the  worthy  fruits 
of  penance.     For  contrition,  it  was  an  inward  shame  and 
sorrow  for  sin,  because  it  is  an  offence  to  God,  which  provokes 
his  displeasure.     To  this  must  be  joined  a  faith  of  the  mercy 
and  goodness  of  God,  whereby  the  penitent  must  hope  that 
God  will  forgive  him,  and  repute  him  justified,  and  of  the 
nmnber  of  his  elect  children,  not  for  the  worthiness  of  any 
merit  or  work  done  by  him,  but  for  the  only  merits  of  the 
blood  and  passion  of  our  Saviour  Jesus  Christ. 

That  this  faith  is  got  and  confirmed  by  the  application  of  Auricular  oon- 
the  promises  of  the  gospel,  and  the  use  of  the  sacraments ;  f^^'^^JJJJJ** 
and  for  that  end,  confession  to  a  priest  is  necessary,  if  it  may  <rf  oonadonoM. 
be  had,  whose  absolution  was  instituted  by  Christ  to  apply 
the  promises  of  God^s  grace  to  the  penitent;  therefore  the 
people  were  to  be  taught,  that  the  absolution  is  spoken  by  an 
authority  given,  by  Christ  in  the  gospel,  to  the  priest,  and 
must  be  believed,  as  if  it  were  spoken  by  God  himself,  accord- 
ing to  our  Saviour's  words ;  and  therefore  none  were  to  con- 
demn auricular  confession,  but  use  it  for  the  comfort  of  their 
consciences. 

The  people  were  also  to  be  instructed,  that  though  God  Restitution,  and 
pardoned  sin  only  for  the  satisfaction  of  Christ,  yet  they  must  ^JJ^J^""'" 
bring  forth  the  fruits  of  penance,  prayer,  fasting,  alms'-deeds, 
with  restitution  and  satisfaction  for  wrongs  done  to  others, 
with  other  works  of  mercy  and  charity,  and  obedience  to 
God'^s  commandments,  else  they  could  not  be  saved ;  and  that, 
by  doing  these,  they  would  both  obtain  everlasting  life,  and 
mitigation  of  their  afflictions  in  this  present  life,  according  to 
the  Scriptures. 

Fourtiily,  as  touching  the  Sacrament  of  the  Altar,     That  sacmMntof 

the  alter. 
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under  the  forms  of  bread  and  wine,  there  was  truly  and  (sub- 
stantially given  the  very  same  body  of  Christ  that  was  born  of 
the  Virgin  Mary;  and  therefore  it  was  to  be  received  with  all 
reverence,  every  one  duly  examining  himself,  according  to  the 
words  of  St.  Paul. 

Fifthly.  That  justification  signifieth  the  remission  of  sins, 
and  acceptation  into  the  favour  of  God;  that  is  to  say,  a 
perfect  renovation  in  Christ.  To  the  attaining  which,  they 
were  to  have  contrition,  faith,  charity,  which  were  both  to 
concur  in  it,  and  follow  it ;  and  that  the  good  works  necessary 
to  salvation,  were  not  only  outward  civil  works,  but  the 
inward  motions  and  graces  of  God^s  Holy  Spirit,  to  dread, 
fear,  and  love  him,  and  to  have  firm  confidence  in  God,  to  call 
upon  him,  and  to  have  patience  in  all  adversities,  to  hate  sin, 
and  have  purposes  and  wills  not  to  sin  again ;  with  such  other 
motions  and  virtues,  consenting  and  agreeable  to  the  law  of  God, 

The  other  articles  were  about  the  ceremonies  of  the  church. 
First,  of  linages.  That  the  use  of  them  was  warranted  by 
the  Scriptures,  and  that  they  served  to  represent  to  them  good 
examples,  and  to  stir  up  devotion ;  and  therefore  it  was  meet 
that  they  should  stand  in  the  churches.  But  that  the  people 
might  not  fall  into  such  superstition  as  it  was  thought  they 
had  done  in  time  past,  they  were  to  be  taught  to  reform  such 
abuses,  lest  idolatry  might  ensue ;  and  that  in  censing,  kneel- 
ing, offering,  or  worshipping  them,  the  people  were  to  be  in- 
structed not  to  do  it  to  the  image,  but  to  God  and  his  honour. 

Secondly,  for  the  honouring  of  Saints.  They  were  not  to 
think  to  attain  these  things  at  their  hands,  which  were  only 
obtained  of  God;  but  that  they  were  to  honour  them  as 
persons  now  in  glory,  to  praise  God  for  them,  and  imitate 
their  virtues,  and  not  fear  to  die  for  the  truth,  as  many  of 
them  had  done. 

Thirdly,  for  praying  to  Saints.  That  it  was  good  to  pray  to 
them,  to  pray  for  and  with  us.  And,  to  correct  all  supersti- 
tious abuses  in  this  matter,  they  were  to  keep  the  days 
appointed  by  the  church  for  their  memories,  unless  the  king 
should  lessen  the  number  of  them,  which,  if  he  did,  it  was  to 
be  obeyed. 

Fourthly,  of  Ceremonies.  That  they  were  not  to  be  con- 
demned and  cast  away,  but  to  be  kept  as  good  and  laudable, 
having  mystical  significations  in  them,  and  being  useful  in 
lifting  up  our  minds  to  God.    Such  were  the  vestments  in 
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the  worship  of  God;  the  spriDkling  holy  waier,  put  ub  in  HxviiTVni- 
mind  of  our  baptism  and  the  blood  of  Christ;  givipg  ^loly  i^^Ill!^^ 
bread,  in  sign  of  our  union  in  Christ,  and  to  remember  us  of 
the  sacrament ;  bearing  candles  on  Candleous  day,  in  reu^em- 
brance  that  Christ  was  the  spiritual  light;  giving  ashes  on 
Ash  Wednesday,  to  put  us  in  mind  of  penance,  and  of  our 
mortality ;  bearing  palms  on  Palm  Sunday,  to  show  our  desire 
to  receive  Christ  in  our  hearts,  as  he  entered  into  Jerusalem  ; 
creeping  to  the  cross  on  Qood  Friday,  and  kissing  it  in 
memory  of  his  death,  with  the  setting  up  the  sepulchre  on 
that  day;  the  hallowing  the  font,  and  other  exorcisms  and 
benedictions. 

And  lastly,  as  to  Purgatory.     They  were  to  declare  it  good  Prajmforaouis 
and  charitable  to  pray  for  the  souls  departed,  which  was  said  to b^twdl^S^ 
to  have  continued  in  the  church  from  the  bcfginniqg;   and  «*»^*""* 
therefore  the  people  were  to  be  instructed,  that  it  consisted 
well  with  the  due  order  of  charity  to  pray  for  them,  and  to 
make  others  pray  for  them,  in  masses  and  exequi^  and  to 
give  alms  to  them  for  that  end.    But  since  the  place  they 
were  in,  and  the  pains  they  suffered,  were  uncertain  by  the 
Scripture,  we  ought  to  remit  them  wholly  to  God's  mercy ; 
therefore  all  these  abuses  were  to  be  put  away,  which,  under 
the  pretence  of  purgatory,  had  been  advanced  as  if  the  pope  s 
pardons  did  deliver  souls  out  of  it,  or  masses  said  in  certain 
places,  or  before  certain  images,  had  such  efficiency;   with 
other  such  like  abuses '°. 

Shortly  after  these  articles  had  been  published,  religious  Tmiuuoiow 
iiyunctions "  were  issued  by  Cromwell,  as  vicegerent,  to  the  rJl^m^v 
following  effect :—  SST'""' '" 

First,  All  ecclesiastical  incumbents  were  for  a  quarter  of  a 
year  after  this  period,  once  every  Sunday,  and  ever  after  that, 
twice  every  quarter,  to  publish  to  the  people,  that  thp  Bishop  of 
Rome'^s  usurped  power  had  no  ground  in  the  law  of  God ;  and 
therefore  was  on  good  reasons  abolished  in  this  kingdom ;  and 
that  the  king's  power  was,  by  the  laws  of  God,  supreme  over 
all  persons  in  his  dominions.  And  they  were  to  do  their 
uttermost  endeavour  to  extirpate  the  pope's  authority,  and  to 
establish  the  king's. 

Secondly,   They  were  to  declare  the  articles  lately  pub-  Puwicauonof 
lished,  and  agreed  to  by  the  convocation ;  and  to  make  the  ciiT*" 

^  Wilk.  Con.  iii  804— SOS,  817— aS3.    4  Lingwd,  2a7< 
">*  1  Burnet,  409.    Regist.  Cranou  ioL  97,  B. 
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people  know  which  of  them  were  articles  of  faith,  and  which 
of  them  rules  for  the  decent  and  politic  order  of  the  church. 

Thirdly,  They  were  to  declare  the  articles  lately  set  forth 
for  the  abrogation  of  some  superfluous  holydays,  particularly  in 
harvest  time. 

Fourthly,  They  were  no  more  to  extol  images  or  relics,  for 
superstition  or  gain ;  nor  to  exhort  people  to  make  pilgrim- 
ages, as  if  blessings  and  good  things  were  to  be  obtained  of 
this  or  that  saint  or  image.  But  instead  of  that,  the  people 
were  to  be  instructed  to  apply  themselves  to  the  keeping  of 
God'^s  commandments,  and  doing  works  of  charity;  and  to 
believe  that  God  was  better  served  by  them  when  they  stayed 
at  home  and  provided  for  their  families,  than  when  they  went 
pilgrimages;  and  that  the  monies  laid  out  on  these  were  better 
given  to  the  poor. 

Fifthly,  They  were  to  exhort  the  people  to  teach  their 
children  the  Lord's  Prayer,  the  Creed,  and  the  Ten  Com- 
mandments, in  EngUsh :  and  every  incumbent  was  to  explain 
these,  one  article  a  day,  till  the  people  were  instructed  in 
them.  And  to  take  great  care  that  all  children  were  bred  up 
to  some  trade  or  way  of  living. 

Sixthly,  They  were  to  take  care  that,  the  sacraments  and 
sacramentals  were  reverently  administered  in  their  parishes ; 
from  which,  when  at  any  time  they  were  absent,  they  were  to 
commit  the  cure  to  the  learned  and  expert  curate,  who  might 
instruct  the  people  in  wholesome  doctrine ;  that  they  might 
also  see  their  pastors  did  not  pursue  their  own  profits  or  inte- 
rests so  much  as  the  glory  of  God,  and  the  good  of  the  souls 
under  their  cure. 

Seventhly,  They  were  not,  except  on  urgent  occasions,  to 
go  to  taverns  or  ale-houses;  nor  sit  too  long  at  any  sort  of 
games  after  their  meals,  but  give  themselves  up  to  the  study  of 
^e  Scripture,  or  some  other  honest  exercise ;  and  remember 
that  they  must  excel  others  in  purity  of  life,  and  be  examples 
to  all  others  to  live  well  and  Christianly. 

Eighthly,  Because  the  goods  of  the  church  were  the  goods 
of  the  poor,  every  beneficed  person  that  had  twenty  pounds  or 
above,  and  did  not  reside,  was  yearly  to  distribute  the  fortieth 
part  of  his  benefice  to  the  poor  of  the  parish. 

Ninthly,  Every  incumbent  that  had  a  hundred  pounds  a  year, 
was  to  give  an  exhibition  for  one  scholar  at  some  grammar- 
school  or  university;  who,  after  he  had  completed  his  studies. 
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was  to  be  partner  of  the  cure  and  charge,  both  in  preaching  HENRYVIir. 
and  other  duties :  and  so  many  hundred  pounds  as  any  had,  so    ^^^—^^7- 
many  students  he  was  to  breed  up. 

Tenthly,  Where  parsonage  or  vicarage-houses  were  in  great  Repantfon  of 
decay,  the  incumbent  was  every  year  to  give  a  fifth  part  of  his  p*^°**^ 
profits  to  the  repairing  of  them,  till  they  were  finished,  and 
then  to  maintain  them  in  the  state  they  were  in. 

Eleventhly,  All  these  injunctions  were  to  be  observed,  under  Poiuities  for  diK- 
pain  of  suspension  and  sequestration  of  the  mesne  profits  till  i^*^^  ***® 
they  were  observed. 

In  1537,  the  convocation  were  ordered  "  to  set  forth  a  plain  **  iwbtitution  or 
and  sincere  exposition  of  doctrine;**'  and  accordingly  a  work  was  Ji^"'"*'* 
published,  entitled,  '^  The  Godly  and  Pious  Institution  of  a 
Christian  Man,''  and  pronounced  by  the  convocation  to  accord 
"  in  all  things  with  the  very  true  meaning  of  Scripture  *'." 

It  explains  in  succession  the  Creed,  the  Seven  Sacraments, 
(which  it  divides  into  three  of  a  higher,  and  four  of  a  lower 
order,)  the  Ten  Commandments,  the  Pater  Noster  and  Ave 
Maria,  Justification,  and  Purgatory. 

It  refuses  salvation  to  all  persons  out  of  the  pale  of  the  saivauon  re- 
Catholic  church,  denies  the  supremacy  of  the  pontiff,  and  eons  out  of  t^o' 
inculcates  passive  obedience  to  the  king.     It  teaches  that  no  ciSioiifchurch 
cause  whatever,  can  authorize  the  subject  to  draw  the  sword 
against  his  prince;   that  sovereigns  are  accountable  to  God 
alone ;  and  that  the  only  remedy  against  oppression  is  to  pray 
that  God  would  change  the  heart  of  the  despot,  and  induce 
him  to  make  a  right  use  of  his  power. 

In  1215,  it  was  enacted  by  the  Lateran  council,  "  Because  publication  of 
in  most  parts  there  are  within  the  same  state  or  diocese  people  ]^giteh  i^^^o 
of  different  languages  mixed  together,  having,  under  one  faith  justified,  by  iv. 
various  rites  and  customs :  we  distinctly  charge,  that  the  bishops  canon  iz. 
of  these  states  or  dioceses  provide  proper  persons  to  celebrate 
the  divine  ofHces,  and  administer  the  sacraments  of  the  church, 
according  to  the  differences  of  rites  and  languages^  instructing 
them  both  by  word  and  by  example"." 

The  ecclesiastical  reformers  not  only  relied  upon  these  Roman  Nothing  more 
Catholic  canons,  but  asserted  that,  nothing  could  be  more  Sonoeai,  in^M 
absurd  than  to  conceal,  in  an  unknown  tongue,  the  word  of  God  ^|J^™^^**^* 

God. 

3«  Wnk.  Con.  iu.  830.    2  ColUer,  139—143.    4  Lingard,  268. 
^  CJonc.  xi.  161,  et  etiara  Con.  Trent.  Sess.  XXII.  c.  vjii,    2  La  Martinets 
Pilg.  160. 
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HsNETVin.  itself,  and  thus  to  counteract  the  will  of  heaven,  which,  for  the 
purpose  of  universal  salvation,  had  published  that  salutary  doc- 
trine to  all  nations.  That  if  this  practice  were  not  very  absurd, 
the  artifice  at  least  was  very  gross,  and  proved  a  consciousness 
that,  the  glosses  and  traditions  of  the  clergy  stood  in  direct  op- 
position to  the  original  text,  dictated  by  Supreme  intelligence. 
That  it  was  now  necessary  for  the  people,  so  long  abused  by 
interested  pretensions,  to  see  with  their  own  eyes,  and  to 
examine  whether  the  claims  of  the  ecclesiastics  were  founded 
on  that  charter,  which  was,  on  all  hands,  acknowledged  to  be 
derived  from  heaven.  And  that,  as  a  spirit  of  research  and 
curiosity  was  happily  revived,  and  men  were  now  obliged  to 
make  a  choice  among  the  contending  doctrines  of  different 
sects,  the  proper  materials  for  decision,  and  above  all,  the 
holy  Scriptures,  should  be  set  before  them ;  and  the  revealed 
will  of  Qod,  which  the  change  of  language  had  somewhat 
obscured,  be  again  revealed  to  mankind  ^\ 
THBiNjtnvc^  The  king,  actuated  by  these  principles,  issued  new  injunc- 
tions", in  1538,  to  all  incumbents,  conunanding  them  to  pro- 
vide a  copy  of  the  Bible  printed  in  English  *%  and  set  it  up 

»*  4  Hume,  152. 

'^  1  Burnet,  463,  490.  Rc^giat  Cranm.  foL  99,  B ;  vido  etiam  B.egiflt. 
Bonner,  fol.  36. 

'•  The  Roman  Catholic  Church  *'  receives  and  reverences  with  equal 
piety  and  veneration,  the  written  books  of  the  Old  and  New  Testaments,*' 
and  certain  '^  unwritten  traditions,  pertaining  both  to  faith  and  manners,** 
C  vide  post  inf ray  tit.  "  Canons  of  Scripture^*  temp,  Edto.  VI.  J  and  by  a  decree 
of  the  Council  of  Trent,  a.d.  1646  (Cone.  XIV.  746-7),  "  If  any  one  shaU  not 
receive  these  same  books  entire,'*  '^  and  in  the  old  Laiin  Vulgate  edition,** 
"  let  him  be  anathema."  But  the  Anglican  Church  (Art  VI.)  pronounceth 
that  "  the  Holy  Scriptures  containeth  aU  things  necessary  to  salvation.*' 
The  Council  of  Trent  likewise  decreed,  that  *^  ^is  same  oid  mdgate  edition^ 
which  has  stood  the  test  of  so  many  ages*  use  in  the  Church,  in  public  read- 
ings, disputings,  preachings,  and  expoundings,  be  deemed  authentic,  and 
that  no  one,  on  any  pretext,  dare  or  presume  to  reject  it"  **  And  also,  for 
the  restraint  of  wanton  wits,  it  decrees  that  in  matters  of  fiuth  and  morals, 
pertaining  to  the  edifying  of  Christian  doctrine,  no  one,  relying  on  his  own 
prudence,  shall  dare  to  interpret  the  Holy  Scripture,  twisting  it  to  his  own 
meaning,  against  the  sense  which  has  been,  and  is  held  by  Holy  Mother 
Church,  to  whom  it  belongs  to  judge  concerning  the  true  sense  and  inter- 
pretation of  Scripture,  nor  against  the  unanimous  consent  of  the  Fathers, 
even  though  such  interpretations  should  never  be  published.  Let  those 
who  shaU  act  contrary  to  this  decree  be  denounced  by  the  ordinaries,  and 
punished  with  the  penalties  rightly  appointed."  (Cone.  XIV.  747*) 

The  Church  of  England  does  not  receive  the  Holy  Scriptures  ♦*  as  they 
are  contained  in  the  old  Latin  vulgate  edition,"  but  she  has  provided  for 
herself  a  ^  translation  out  of  the  original  Hebrew  and  Greek  tongues ;"  as 
for  the  lAitin  vulgate,  she  does  not  hold  it  as  authentic,  but  in  fact  rejects  it. 
In  many  of  the  matters,  which  are  controverted  between  the  two  Churches, 
the  peculiar  doctrines  of  the  Roman  Church  are  based  upon  the  foundation 
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publicly  in  the  ehuroh,  and  not  to  hinder  or  discourage  the  HenrtVIIL 
reading  of  it,  but  to  enoourage  all  persons  to  peruse  it,  as  being   '- 


the  true  lively  word  of  God,  which  every  Christian  ought  to 
believe,  embrace,  and  follow,  if  he  expected  to  be  saved.  And 
all  were  exhorted,  not  to  make  contests  about  the  exposition  or 
sense  of  any  difficult  place,  but  to  refer  that  to  men  of  higher 
judgment  in  the  Scriptures. 

Some  other  rules  follow  about  instructing  the  people  in  the  The  people  to  be 
principles  of  religion,  by  teaching  the  Creed,  the  Lord's  Prayer,  p^dpiesof  reu* 
and  Ten  Commandments,  in  English;    and  that,   in  every  ^^ 
church,  there  should  be  a  sermon  made  every  quarter  of  a  year 
at  least,  to  declare  to  the  people  the  true  gospel  of  Christ,  and 
to  exhort  them  to  the  works  of  charity,  mercy,  and  faith ;  and 
not  to  trust  in  other  men's  works,  or  pilgrimages  to  images, 
or  relics,  or  sayings  over  beads,  which  they  did  not  understand, 
since  these  things  tended  to  idolatry  and  superstition,  which, 
of  all  offences,  did  most  provoke  God's  indignation.    They  were 
to  take  down  all  images  which  were  abused  by  pilgrimages,  or 
offerings  made  to  them;  and  to  suffer  no  candles  to  be  set  before 
any  image,  only  there  might  be  candles  before  the  cross,  and 
before  the  sacrament,  and  about  the  sepulchre ;  and  they  were 
to  instruct  the  people  that  images  served  only  as  the  books  of  images  to  be 
the  unlearned,  to  be  remembrances  of  the  conversations  of  them  ^uch  ^* 
whom  they  represented,  but  if  they  made  any  other  use  of  Jj^^^^j"' 
images,  it  was  idolatry:  for  remedying  whereof,  as  the  king  had  offerings  mnde 
already  done  in  part,  so  he  intended  to  do  more  for  the  abolish^        ^' 
ing  such  images,  which  might  be  a  great  offence  to  God,  and  a 
danger  to  the  souls  of  his  subjects.     And  if  any  of  them  had 
formerly  magnified  such  images  or  pilgrimages  to  such  purposes, 
they  were  ordered  openly  to  recant,  and  acknowledge  that,  in 
saying  such  things,  they  had  been  led  by  no  ground  in  Scrip- 
ture, but  were  deceived  by  a  vulgar  error,  which  had  crept  into 
the  church,  through  the  avarice  of  those  who  had  profit  by  it. 

qftrtidHian,  or  of  some  'apocryphal  hook,  or  of  the  vulgate  traiuiaiion,  whilst 
the  Church  of  England  takes  her  stand  upon  the  true  sense  of  the  Canonical 
Books  of  Holy  Scripture:  thus  disproTing  in  every  such  case  her  agreement 
in  doctrine  with  the  Church  of  Borne;  and  undergoing  a  swtence  of  ana- 
thema from  that  Church.  (Vide  Mant,  Chifrches  of  Rome  and  England 
Compared,  13,  14.)  These  are  ^^ fundamental^  differences  between  the 
two  Churches,  becaose  they  affect  the  foundation  of  aU  religions  instmo* 
tion, — and  during  their  existence,  no  effective  co-operation  between  the 
Churches  of  Englaad  and  Home,  in  disseminating  the  pure  and  Ontire  wprd 
of  God,  could  be  anticipated,  unless  aooompanied  by  the  most  4egniding 
apostasy,  or  the  basest  duplicity, 
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They  were  also  to  discover  all  such  as  were  letters  of  the 
reading  of  God's  word  in  English,  or  hindered  the  execution  of 
these  injunctions.  Then  followed  orders  for  keeping  of  registers 
in  their  parishes ;  for  reading  all  the  king's  injunctions  once 
every  quarter  at  least ;  that  none  were  to  alter  any  of  the  holy- 
days  without  directions  from  the  king ;  and  all  the  eves  of  the 
holydays,  formerly  abrogated,  were  declared  to  be  no  fasting 
days ;  the  commemoration  of  Thomas  k  Becket  was  to  be 
omitted ;  the  kneeling  for  the  aves  after  sermon  were  also  for- 
bidden, which  were  said  in  hope  to  obtain  the  pope's  pardon. 
And  as  in  processions  so  many  suffrages  were  used,  with  an  ora 
pro  nobis  to  the  saints,  by  which  there  was  not  time  to  say 
the  sufirages  to  God  himself;  they  were  to  teach  the  people 
that  it  was  better  to  omit  the  ora  pro  nobis^  and  to  sing  the 
other  suffrages,  which  were  most  necessary  and  most  effectual. 

In  1539,  the  bill  of  the  Six  Articles  became  the  law  of  the 
land,  the  preamble  of  which  states'^  that  the  king,  considering 
the  blessed  effects  of  union,  and  the  mischiefs  of  discord,  since 
there  were  many  different  opinions,  both  among  the  clergy 
and  laity,  about  some  points  of  religion,  had  called  this  parlia- 
ment, and  a  synod  at  the  same  time,  for  removing  these 
differences,  when  six  articles  were  proposed,  and  long  debated 
by  the  clergy:  and  the  king  himself  had  come  in  person  to 
the  parliament  and  council,  and  opened  many  things  of  high 
learning  and  great  knowledge  about  them :  and  that  he,  with 
the  assent  of  both  houses  of  parliament,  had  agreed  on  the 
following  articles. 

First,  That  in  the  sacrament  of  the  altar,  after  the  conse- 
cration, there  remained  no  substance  of  bread  and  wine,  but 
under  these  forms  the  natural  body  and  blood  of  Christ  were 
present.  Secondly,  That  communion  in  both  kinds  was  not 
necessary  to  salvation  to  all  persons  by  the  law  of  God  ;  but 
that  both  the  flesh  and  blood  of  Christ  were  together  in  each 
of  the  kinds.  Thirdly,  That  priests,  after  the  order  of  priest- 
hood, might  not  marry  by  the  law  of  God.  Fourthly,  That 
vows  of  chastity  ought  to  be  observed  by  the  law  of  God. 
Fifthly,  That  the  use  of  private  masses  ought  to  be  continued ; 
which,  as  it  was  agreeable  to  God's  law,  so  men  received  great 
benefit  by  them.  Sixthly,  That  auricular  confession  was  expe- 
dient and  necessary,  and  ought  to  be  retained  in  the  church. 

The  parliament  thanked  the  king  for  the  pains  he  had  taken 

»7  1  Buraet,  469. 
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in  these  articles ;  and  enacted,  that  if  any  did  speak,  preach,  HekkyVIII. 
or  write  against  the  first  article,  they  were  to  he  judged  here-     ^^Q^~^^7« 
tics,  and  to  foe  foumt  without  any  abjuration,  and  to  forfeit  Penalties  for 
their  real  and  personal  estate  to  the  king.     And  those  who  ofthS^^ 
preached,  or  obstinately  disputed  against  the  other  articles,  ^w^Mntof 
were  to  be  judged  felons,  and  to  suffer  death  as  felons,  without  pn»chedordis- 
benefit  of  clergy.    And  those  who,  either  in  word  or  writing,  sbcArSBiSi!"*** 
spake  against  them,  were  to  be  prisoners  during  the  king^s 
pleasure,  and  forfeit  their  goods  and  chattels  to  the  king,  for 
the  first  time ;  and  if  they  offended  so,  the  second  time,  they 
were   to   suffer  as    felons.      The  marriages  of  priests   were 
declared  void ;  and  if  any  priest  kept  any  such  woman,  whom  Maningesor 
he  had  so  married,  and  lived  familiarly  with  her,  as  with  his 
wife,  he  was  to  be  judged  a  felon ;  and  if  a  priest  lived  car- 
nally with  any  other  woman,  he  was  upon  the  first  conviction 
to  forfeit  his  benefices,  goods,  and  chattels,  and  to  be  im- 
prisoned during  the  king^s  pleasure;    and  upon  the  second 
conviction,  was  to  suffer  as  a  felon.    The  women  so  offending  Panishmentof 
were  also  to  be  punished  in  the  same  manner  as  the  priests :  ^^'""^^ 
and  those  who  contemned,  or  abstained  from  confession,  or  the 
sacrament,  at  the  accustomed  times,  for  the  first  offence,  were 
to  forfeit  their  goods  and  chattels,  and  be  imprisoned ;  and 
for  the  second,  were  to  be  adjudged  of  felony. 

For  the  execution  of  this  act,  commissions  were  to  be  issued  Appointmeniof 
out  to  all  archbishops  and  bishops,  and  their  chancellors  and  «**™*****^ 
conmiissaries,  and  such  others  in  the  several  shires  as  the  king 
should  name,  to  hold  their  sessions  quarterly,  or  oftener ;  and 
they  were  to  proceed  upon  presentments,  and  by  a  jury. 

These  commissioners  were  to  swear,  that  they  should 
execute  their  commission  indifferently,  without  favour,  affec- 
tion, corruption,  or  malice.  All  ecclesiastical  incumbents 
were  to  read  this  act  in  their  churches  once  a  quarter ;  and, 
in  the  end,  a  proviso  was  added,  concerning  vows  of  chastity; 
that  they  should  not  oblige  any,  except  such  as  had  taken 
them,  at  or  above  the  age  of  twenty*one  years ;  or  had  not 
been  compelled  to  take  them. 

The  law  of  the  Six  Articles  was  mitigated  by  Stat.  35  Hen.  The  law  of  the 
VIII.  c.  5,  which  enacted  that  no  person  should  be  put  to  his  muigatel 
trial,  upon  an  accusation  concerning  any  of  the  offences  com-  statsA  Henry 
prised  in  Stat.  31  Hen.  VIII.  c.  14,  except  on  the  oath  of  twelve  ^^"^  ^  *" 
persons,  before  commissioners  authorized  for  the  purpose ;  and 
that  no  person  should  be  arrested,  or  committed  to  ward  for 
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any  such  offence  before  he  was  indicted ;  and  any  preacher 
accused  of  speaking  in  his  sermon  contrary  to  these  articles, 
was  to  be  indicted  within  forty  days. 

Henry  had  appointed  a  commission  consisting  of  the  two 
archbishops  and  several  bishops  of  both  provinces,  together 
with  a  considerable  number  of  doctors  of  divinity,  and,  by 
virtue  of  his  ecclesiastical  supremacy,  he  had  given  them  in 
charge  to  select  a  religion  for  his  people*'. 

Before  the  commissioners  had  made  any  progress,  the 
legislature,  by  Stat.  32  Henry  VIII.  c.  26,  ratified  all  the 
tenets  which  these  divines  should  thereafter  establish  with 
the  king'^s  consent ;  but  the  commissioners  were  to  establish 
nothing  repugnant  to  the  laws  and  statutes  of  the  realm ; 
which  proviso  was  inserted  by  the  king  to  serve  his  own  pur- 
poses :  because,  by  introducing  a  confusion  and  contradiction 
into  the  laws,  he  became  more  master  of  every  one's  life  and 
property.  And,  as  the  ancient  independence  of  the  church 
still  gave  him  jealousy,  he  was  thus  enabled  to  introduce 
appeals  from  the  spiritual  to  the  civil  courts.  It  was,  for  a 
like  reason,  that  he  would  never  promulgate  a  body  of  canon 
law,  and  he  encouraged  the  judges,  on  all  occasions,  to  inter- 
pose in  ecclesiastical  causes,  wherever  they  thou^t  the  royal 
prerogative  was  concerned. 

In  1542,  another  system  of  religious  tenets  published  by 
Henry,  is  contained  in  a  work,  intituled,  "A  Necessary 
Doctrine  and  Erudition  for  any  Christian  Man."  It  teaches 
the  same  doctrines,  as  the  "  Institution  of  a  Christian  Man**," 
with  the  adchtion  of  transubstantiation,  and  the  sufficiency  of 
communion  under  one  kind**. 

Before  the  expedition  against  France  in  which  Boulogne 
was  taken,'  a  litany  in  English  had  been  published,  which 
corresponds  with  our  present  one  in  almost  every  particular, 
except  that  the  invocation  of  saints  and  angels  was  still  retained, 
and  there  was  a  petition  against  the  tyranny  of  the  pope. 

To  this  work,  psalms  and  private  devotions  were  added ; 
and  in  the  preface,  the  utility  of  private  prayer  in  the  mother 
tongue,  is  particularly  insisted  on.    The  correct  notion,  also, 

m 

38  4  Hume,  222. 

8»  Tlie  "Bishop's  Book,"  or  *«The  Godly  and  Pious  Institution  of  a 
Christian  Man,"  was  published  in  15B7 ;  it  was  republished  in  1643,  intituled 
**  The  necessary  Doctrine  and  Erudition  of  any  Christian  Man,"  and 
under  royal  authority,  was  caUed  the  "  King's  Book." 

«  Wilk.  Con.  iii.  868.    Strype,  100.    4  lingard,  310,  311. 
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of  Christ^s  presence  in  the  sacrament  of  the  Lord's  supper,  HekeyVIII. 

seems  to  be  delivered,  in  an  explanation  of  the  Lord'^s  Prayer,  as  11 

a  paraphrase  of  the  fourth  petition^*:  and  in  1545,  a  collection 
of  prayers  was  published,  which  was  composed  by  the  queen. 

The  other  statutes  of  this  reign  relative  to  the  Reformation, 
and  which  have  not  been  noticed,  were  essentially  in  aid  of 
those  which  have  been  extracted,  and  not  introductory  of  new 
matter:  thus  26  Henry  VIII.,  c.  3,  gave  the  king  the  first  stat.26Heiuy 
fruits  and  tenths  which  had  been  taken  from  the  pope ;  by 
26  Henry  VIIL,  c.  14,  the  primitive  institution  of  sidSragan    ^ 
bishops  was  provided  for,  in  order  to  promote  the  good  govern- 
ment of  the  church;  Stat.  27  Henry  VIIL,  c.  15,  for  revising  stut.  27  Henry 
the  canon  law,  and  drawing  up  a  body  of  ecclesiastical  laws ;  ^^^    *^J 
Stat.  28  Henry  VIIL,  c.  13,  made  an  amendment  in  the  late  yui.  c  13. 
law  of  non-residence  by  the  clergy;  Stat.  31  Henry  VIIL,  stat. 31  Henry 
c.  9,  the  king  was  empowered  to  create  bishops  by  letters 
patent;  Stat.  34  and  35  Henry  VIIL,  c.  1,  some  provisions  stat.34andd£ 
were  made  about  TindaVs  books.  *°^ 

The  great  object  of  these  statutes  was  to  rescue  the  kingdom  The  chief  object 
from  a  foreign  yoke,  and  to  prevent  the  English  clergy  from  Jeiative  to  tociV- 
establishing  independent  authority  in  their  own  body ;  in  a  ^ticaiwfonna- 
word,  to  bring  ecclesiastical  causes,  like  the  civil,  under  the 
control  of  the  chief  magistrate  and  fountain  of  justice. 

But  the  prerogative  being  bounded  by  the  provisions  of  the 
legislature,  the  supremacy  abstractedly  considered,  implies  no 
unreasonable  power  in  the  crown ;  and  does  not,  in  reality, 
involve  any  question  about  the  respective  merits  of  eccle- 
siastical establishments,  except  in  so  far  as  the  clergy  main- 
tain, that  their  order  is  a  divine  institution  which  ought  to  be 
independent  of  civil  government. 

Wherever  there  is  a  religion  of  the  state,  it  ought,  in  the  Aroiigion  of  the 
nature  of  things,  to  be  erastian,  or  subordinate  to  the  civil  mbordinateto 
constitution.     If  it  be  otherwise,  there  must  necessarily  either  ^edviioontti- 

»  tution. 

be  such  a  clashing  of  interests  between  the  church  and  state, 
as  will  prove  destructive  of  public  peace,  and,  in  the  common 
case,  end  in  the  ruin  of  the  religious  establishment,  or  the 
monarch  will  form  a  junction  with  the  priesthood,  prejudicial 
to  the  rest  of  the  community,  since  each  will,  from  their 
mutual  interest,  assist  the  other  in  usurpations  upon  the 
public  rights*'. 

*^  Strype,  174.  1  Short's  Church  Hist.  188;  vide  etiam  2  lb.  306*. 
Strype,  174.  «  1  Brodie,  99. 
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1.  General  State  of  Political  Affairs. 

It  has  been  observed  by  Bolingbroke  *  that  if  Henry  VIII. 
had  left  a  son  and  successor  of  full  age,  and  bold  and  enter- 
prising like  himself,  our  liberties  had  been  irretrievably  lost, 
according  to  all  appearance. 

Henry  VIII.,  by  applying  to  his  parliament  for  the  extra- 
ordinary powers  which  he  exercised,  and  by  taking  these 
powers  for  such  terms,  and  under  such  restrictions  as  the 
parliament  imposed,  owned  indeed  sufficiently  that  they  did 
not  belong  of  right  to  the  crown.  He  owned,  likewise,  in 
effect,  more  than  any  prince  who  went  before  him,  how  abso- 
lutely the  disposition  of  the  crown  of  England  belongs  to  the 
people  of  England,  by  procuring  so  many  difficult  and  oppo- 
site settlements  of  it  to  be  made  in  parliament;  and  yet 
tyranny  was  actually  established.  The  freedom  of  our 
government  might  flourish  in  speculation,  but  certainly  it  did 
not  subsist  in  practice. 

Our  forefathers,  in  the  case  supposed  above,  would  very 
soon  have  found  how  fatal  it  is,  under  any  circumstances,  by 
any  means,  or  under  any  pretences,  to  admit  encroachments 
on  the  constitution ;  and  how  vain  it  is,  when  these  encroach- 
ments are  once  admitted,  for  the  service  of  some  present  turn, 
to  prescribe  the  limitations  to  the  exercise  or  duration  of  them: 
in  fact,  the  principle  of  all  political  regulations  should  be: — 
Live  with  your  enemy  as  if  he  were  one  day  to  become  your 
friend ;  live  with  your  friend  as  if  he  were  one  day  to  become 
your  enemy. 

But  Providence  directed  the  course  of  things  better,  and 
broke  those  shackles  which  we  had  forged  for  ourselves.  A 
minority  followed  this  turbulent  reign :  the  government  was 
weak,  the  governors  divided,  and  the  temper  of  the  people 
such,  as  made  it  prudent  to  soothe  them. 


*  Bolingbroke*8  Hist.  £ng.  111. 
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This  the  Duke  of  Somerset  did  out  of  inclination,  and  the  Ebwaeo  VI. 
Duke  of  Northumberland  out  of  policy.     To  the  former  we    ^^^^~^^^' 
owe,  not  only  the  purification  of  the  Anglican  church  from  PoUcyofSomei^ 
the  dross  of  popery,  but  the  first  and  great  steps  which  were  JSnta^umd. 
made  to  restore  a  free  government. 

In  order  to  suppress  that  fact,  so  distasteful  to  the  Tudors  change  in  the 
and  Stuarts,  that  sovereignty  is  of  popular  origin,  an  inno-  ^"^"^°*"'- 
vation  was  made  at  the  coronation.  It  had  been  the  invari- 
able rule  for  the  king  to  take  an  oath  to  preserve  the  liberties 
of  the  realm,  and  especially  those  granted  by  Edward  the 
Confessor ",  &c.,  before  the  people  were  asked  whether  they 
would  consent  to  have  him  as  their  king ;  but  upon  the  pre- 
sent occasion,  not  only  did  the  address  to  the  people  precede 
the  oath  of  the  king,  but,  in  that  address,  they  were  reminded 
that,  he  held  his  crown  by  descent,  and  that  it  was  their  duty 
to  submit  to  his  rule. 


2.  Beicissian  of  Tyrannical  Statutes. 

Several  statutes,  grievous  to  the  nation,  and  destructive  of 
liberty,  were  modified  or  rescinded :   thus, — the  Stat.  1  Edw. 
VI.  c.  11,  mitigated  Stat.  28  Henry  VIII.  c.  17,  which  had 
empowered  a  minor  king  to  annul  every  statute  passed  before 
the  four-and-twentieth  year  of  his  age;  by  enacting,  that  he  Trawm re- 
could  only  prevent  their  future  execution,  but  could  not  recal  J?*|SJiSi^ 
any  past  effects  which  had  ensued  from  them :  the  crime  of  ^*»*-  *»  «•  *• 
treason  was  restricted  to  Stat.  25  Edw.  III.,  st.  5,  c.  2 ;  and  ^^  ^  ^^''^ 

•  1        ^  .  .  «  •  VI.  0.  18. 

all  enactments  dunng  the  late  reign,  extending  the  crime  of 
felony,  except  concerning  those  who  counterfeited  the  king^s 
sign  manual,  privy  signet,  or  privy  seal,  and  servants  em- 
bezzling their  master^s  goods ;  and  all  laws  against  loUardy 
or  heresy,  together  with  the  Statute  of  the  Six  Articles,  were  siatateof  thesix 
repealed ;  and  none  were  to  be  accused  for  words  but  within  a  -^^^^'^i**'*'- 
month  after  they  were  spoken. 

Heresy  was,  however,  a  capital  crime  by  the  common  law,  Heraqra<»pitai 
and  was  subjected  to  the  penalty  of  burning,  but  there  re-  TOmmonUw. 
mained   no  precise  standard  by  which  that  crime  could  be 
defined  or  determined, — ^a  circumstance  which  might  either  be 

'  7  Bymer,  158.    2  Burnet,  App.  93.    4  Lingard,  374. 
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be  renewed. 


Stat.  5  &  6  Ed- 
irmrd  VI.  c.  11 
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^iU7^^^'  advantageous  or  hurtful  to  public  security,  according  to  the 

'—  disposition  of  the  judges  *. 

^to!l!!?ta^        These  measures  did  not  proceed  from  a  spirit  of  liberty, 
^tomptadto  but  to  "  court  popularity;''  and,  in  1552,  a  bill  was  intro- 
duced by  the  then  ministry  to  renew  those  rigorous  statutes 
of  treason,  which  had  been  abrogated';   it  was,  however, 
rejected  by  the  commons. 
pwaitiMfor  But,  by  a  subsequent  law',  whoever  called  the  king  or  any 

SS^c,«^  of  his  heirs  named  in  35  Henry  VIII.  c.  1,  heretic,  schismatic, 
tic,  Ac  tyrant,  infidel,  or  usurper  of  the  crown,  were  to  forfeit,  for  the 

first  ofience,  their  goodis  and  chattels,  and  be  imprisoned  during 
pleasure ;  for  the  second,  incur  a  praemunire ;  for  the  third, 
be  attainted  for  treason.  But  if  any  should  unadvisedly  utter 
such  a  slander  in  writing,  printing,  painting,  cartdng,  or 
graving,  he  was,  for  the  first  ofience,  to  be  held  a  traitor. 

This  law  was  passed,  although  the  king  and  the  Lady 
Mary  were  of  difierent  religions,  and  religions  which  equally 
reflected  all  the  improper  epithets  that  mad  enthusiasm  had 
invented;    and  it  was  almost  impossible^  if  rdigious  topics 
were  discussed,  for  the  disputants  not  to  be  subjected  to  its 
No  penon  to  be    penalties.    But  the  commons  annexed  a  most  important  clause, 
to^^^^^fea     ^y  which  no  one  could  be  convicted  of  any  kind  of  treason, 
proved  by  the      uuless  the  crimo  were  proved  by  the  oaths  of  two  witnesses 
nesBM.  confronted  with  the  prisoner,  and  which  was  in  unison  with 

the  first  principles  of  equity.  The  House  of  Lords  evinced, 
at  first,  some  opposition  to  its  enactments,  trusting  for  pro- 
tection to  their  present  personal  interest  and  power,  instead  of 
relying  upon  the  noblest  and  most  permanent  of  all  securities, 
— ^that  of  laws. 
Heinof  the  By  Stat.  1  Edward  VI.  c.  12,  it  was  declared,  that  if  any 

^S^rto  to»k  ^f  *^®  \i^\r^  of  the  crown  usurped  upon  another,  or  endea- 
the  order  of  sue-  vourod  to  break  the  order  of  succession,  it  should  be  accounted 
tmiton.  treason  in  them  and  their  abettors^. 


1  4  Hume,  307. 

»  2  Burnet,  190.    3  BarL  Hist.  S58. 

'  Stat  6  and  6  Edward  VI.  c.  11.    1  Ballam^s  Ckmst.  Bist.  64. 66,  60. 

«  4  Hume^  307.    I  Hale*B  P.  C.  287. 
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3.  Royal  Proclamations. 

The  Stat.  31  Heniy  VIII.  c.  8,  enacting  that  proclamations  Edward  VL 
should  hare  the  force  of  parliamentary  enactments,  and  Stat.    iW— ifl53. 
34  and  35  Henry  VIII.  c.  23,  for  the  due  execution  of  such 
proclamations,    were    repealed*.      But    the    Protector    had 
previously  availed  himself  of  their  provisions  to  promote  the  ^*^*- 1^^«^ 
Reformation, — ^by  which  he  suspended  the  jurisdiction  of  the 
bishops ;  while  clerical  and  lay  commissioners  were  appointed 
.  to  make  a  general  visitation  in  every  diocese '. 

The  power  of  dispensation  was  frequently  exercised: — the  Powwof  diapm- 
Protector  procured  a  patent  of  precedency,  which  was  a  dis-  "^^^^^ 
pensation  with  the  Stat.  31  Henry  VIII.,  c.  10';  when  the 
convocation  found  themselves  restrained  in  their  debates  by 
the  Statute  df  the  Six  Articles,  the  king  granted  them  a  dis- 
pensation of  that  law  before  it  was  repealed^;  and  the  last  act 
of  Edward  VI.  was  a  patent"  to  alter  the  succession  of  the 
crown,  although  it  had  been  settled  by  Stat.  35  Henry  VIII. 
c.  1,  and  confirmed  by  one  in  his  own  reign. 

Although  proclamations  had  not  the  authority  of  statutes,  prodamauons 
yet  they  were  enforced  by  fine  and  imprisonment,  and  in  some  ^^  i^wn°* 
instances  tyrannically  exercised :  thus,  rates  were  fixed  regu-  ment 
lating  the  price  of  provisions ;  bad  money  was  cried  down ; 
melting  of  current  coin  prohibited;  in  1549,  justices  of  the  stats* 4 Ed- 
peace  were  commanded  to  arrest  sowers  and  tellers  abroad  of  ^"*^^®*^* 
vain  and  forged  tales  and  lies,  and  to  commit  them  to  the 
galleys,  there  to  serve  in  chains  as  slaves  during  the  king^s 
pleasure;    and,   under  the  sanction  of  parliament,  material 
alterations  were  efiected  by  proclamations  in  the  national 
worship  •. 


4.  lU  Effects  from  the  Distribution  of  Abbey  Lands. 

There  is  no  abuse  so  great  in  civil  society,  as  not  to  be 
attended  with  a  variety  ot  beneficial  consequences;  and  in 

i  Stat  1  Edward  VI.  c,  12. 

'  4  Wilkins,  11, 14, 17.    2  Collier,  Records,  09.    4  Lmgardi  886. 

'  15  Rymer,  164.  *  Antiq.  Britan.  339. 

^  StType*B  Cranmer,  App.  163.    3  Bnmet,  Rec.  207*    4  Hume,  363--366. 

•  2  Strype,  147)  149,  491.    2  Burnet,  69,  60.    2  Ck>Uier,  24.    Heylis,  56. 
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1547—1653. 
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monasterios  re- 
gretted by  the 
people. 


The  monks  the 
best  of  landlords. 


Tenantry  sob- 
Jeeted  to  oppres- 
irive  ezactlone 
under  laymen. 


Poor-laivB. 


Btot  1  Edward 
VI.  c.  3. 

Btat  3  dc  4  Ed- 
ward YI.  c  16. 


Stat.  5  and  6  Ed- 
ward VL  c.  8. 


the  beginnings  of  reformation,  the  loss  of  these  advan- 
tages is  always  felt  very  sensibly,  while  the  benefit  resulting 
from  the  change,  is  the  slow  effect  of  time,  and  is  seldom  per- 
ceived by  the  bulk  of  a  nation. 

Scarce  any  institution  can  -  be  imagined  less  favourable,  in 
the  main,  to  the  interests  of  mankind,  than  that  of  monks  and 
friars,  yet  was  it  followed  by  many  good  effects,  which  having 
ceased  by  the  suppression  of  monasteries,  were  much  regretted 
by  the  people  of  En^nd. 

The  monks  always  residing  in  their  convents,  in  the  centre 
of  their  estates,  spent  their  money  in  the  provinces,  and 
among  their  tenants,  and  thus  afforded  a  ready  market  for 
commodities ;  besides  which,  they  were  acknowledged  to  have 
been  in  England,  as  they  still  are  in  Roman  Catholic  coun- 
tries, the  best  and  most  indulgent  of  landlords  \ 

But  when  the  abbey  lands  were  distributed  among  laymen, 
the  rents  were  raised, — the  same  facilities  did  not  exist  in  the 
disposal  of  their  produce, — and  the  tenantry  were  subjected  to 
oppressive  exactions. 

Pasturage  was  also  found  more  profitable  than  unskilful 
tillage;  estates  were  laid  waste  by  inclosures;  the  tenants, 
regarded  as  a  useless  burden,  were  expelled  their  habitations ; 
and  the  cottagers,  deprived  of  the  commons  on  which  they 
formerly  fed  their  cattle,  were  reduced  to  misery. 

The  natural  result  of  such  circumstances  was,  that  vagrancy 
and  begging  had  arisen  to  such  an  extent,  that  parliament 
interfered  by  legislative  enactments.  By  Stat.  1  Edward  VI. 
c.  3,  which  was  framed  upon  the  revolting  principle  that,  the 
poor  should  be  treated  as  felons,  it  was  enacted  that,  any  person 
might  apprehend  those  living  idly,  wandering,  and  loitering 
about  without  employment,  and  bring  them  before  two  jus- 
tices, who,  upon  proof  by  two  witnesses,  or  confession  of  the 
accused,  were  to  adjudge  such  offenders  to  be  treated  as  vaga- 
bonds, causing  them  to  be  marked  with  a  hot  iron  on  the 
breast,  with  the  letter  V,  and  to  adjudge  them  to  be  slaves  for 
two  years  to  the  person  who  apprehended  them. 

The  House  of  Peers  pajssed  a  bill,  making  a  provision  for 
the  poor,  but  the  commons  not  choosing  that  a  money  bill 
should  begin  in  the  upper  house,  framed  a  new  act  to  the 
same  purpose.     By  this  act  the  churchwardens  were  em- 


^  4  Hume,  326. 


■  4  Beeves,  461,  454. 
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powered  to  collect  charitable  contributions,  and  if  any  refused  Edward  VL 

to  give,  or  dissuaded  others  from  that  charity,  the  bishop  of   ^^^7—^^^^- 

the  diocese  was  empowered  to  proceed  against  them.     Such 

large  discretionary  power  entrusted  to  the  prelates,  seemed  as 

proper  an  object  of  jealousy  as  the  authority  assumed  by  the 

peers'. 

6.  The  Riot  Act. 

From  the  riots*  which  had  arisen,  and  to  prevent  their  Any  attempt  t^ 
repetition,  a  severe  law  was  provided,  by  which  if  twelve  Suwd^kl^S^to 
persons  assembled  for  any  matter  of  state,  and,  being  required  be  a  felony, 
by  a  magistrate,  should  not  disperse,  they  incurred  the  penal- 
ties of  treason,  and  any  attempt  to  kill  a  privy  councillor  was 
declared  to  be  a  felony*;  under  which  enactment  the  Duke  of 
Somerset  was  executed. 

The  office  of  ^'  lord  lieutenant  of  counties  ^^  originated  from  origin  of  lord 
these  riots,  who  were  empowered  to  inquire  of  treason,  mis-  "®"*®°^** 
prision  of  treason,  insurrections,  and  riots,  with  authority  to 
levy  men,  and  lead  them  against  the  enemies  of  the  king  °. 


6.  Parliamentary  Proceedhigs. 

Notwithstanding  the  minority  of  Edward,  the  parliaments 
were  equally  regardless  of  national  liberty  and  private  pro- 
perty, by  giving  the  crown  powers  of  an  absolute  tendency ; 
thus,  upon  a  complaint  of  the  bishops  that  they  could  not 
punish  vice,  nor  exert  the  discipline  of  the  church,  the  king 
was  empowered  by  statute*  to  appoint  thirty-two  commissioners  Thirty-two  com- 
to  compile  a  body  of  canon  laws,  which  were  to  be  valid,  ™totod  to^wm- 
though  never  ratified  by  parliament ;  but,  perhaps  fortunately,  pueabookof 
no  results  ensued,  as  the  king  died  before  the  commissioners^ 
report  had  been  confirmed,  and  the  old  canons  remained  in 
force  by  usage,  and  the  Stat.  25  Henry  VIII.  c.  19". 

*  Stat  5  and  6  Edward  VI.  c  2.    4  Hume,  356. 

^  HoUingshed,  1009, 1030^1034.  Hayword,  292—299.  2  Fox,  666. 
%  Strype,  174.  Stowe*8  Annak,  597 ;  Mem.  Cramner,  186.  Heyliii,  76. 
4  Hume,  330,  331. 

*  Stat  3  and  4  Edward  YI.  c.  ft. 
'  2  Strype,  176.    4  lingard,  416. 

1  Stat.  3  and  4  Edward  YI.  c.  11. 

*  Beformatio  Legum  Ecclecdasticanun,  anno  157L  4  Hnme^  340, 341. 
4  lingard,  462—464. 
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brethren  of 
Grantham  to  Sir 
William  Cecil. 


The  trials  of  Lord  Seymour  *  and  the  Duke  of  Somenet  * 
illustrate  that,  penal  laws  when  administered  by  large  and 
popular  bodies,  are  mere  instruments  for  the  gratifioation  of 
some  of  the  basest  passions  of  the  human  breast.  The  private 
deposition  of  a  suborned  witness,  unconfronted  with  the 
prisoner,  has  been,  in  many  instances,  considered  by  the 
*'  peers  ^  and  '^  conmions^^  ample  evidence  of  traitorous  guilt, 
when  a  nest  of  political  despots  were  to  be  gratified,  by  the 
blood  of  a  powerful  and  illustrious  rival. 

To  pander  to  the  rapacity  and  ambition  of  the  Duke  of 
Northumberland  ^,  a  bill  of  attainder  against  Tunstall,  Bishop 
of  Durham,  was  passed  by  the  lords,  but  when  sent  to  the 
commons,  they  required  that  witnesses  should  be  examined, 
that  the  accused  should  be  allowed  to  defend  himself,  and  that 
he  should  be  confronted  with  his  accusers,  and  when  these 
demands  were  refused,  the  bill  was  rejected. 

This  act  of  justice  did  not  arise  from  a  sense  of  liberty  and 
right,  but  from  the  influence  of  partisanship ;  and  when  the 
bill  of  attainder  against  Somerset  and  bis  accomplices  was 
sent  to  the  commons,  it  was  rejected,  which  rejection  caused 
their  dissolution  *. 

Northumberland  and  the  ministers,  in  order  to  secure  the 
election  of  persons  compliant  with  their  views,  sent  letters 
directly  to  the  electors,  commanding  them  to  return  certain 
specified  persons  as  representatives  to  serve  in  parliament. 
Thus  in  a  letter  from  the  aldermen  and  brethren  of  Grantham 
to  Sir  William  Cecil,  the  following  passage  occurs, — ^'  Your 
desire  in  your  said  letter,  touching  the  appointment  of  our 
burgesses,  we  have  most  gladly  accepted  and  granted;  and 
have  requested  the  sheriff  to  repair  unto  you  for  the  nomina- 
tion of  the  person.  For  the  other,  before  the  receipt  of  any 
of  your  letters,  at  the  special  suit  of  the  Earl  of  Rutland,  we 
have  agreed  to  continue  our  ancient  burgess  Sir  Edward 
Warner,  Knight;  from  which  agreement,  made  at  the 
instance  of  so  noble  a  man,  we  cannot  with  our  honesties 


*  Lords'  Journslfl,  345— 347-  3  Burnet,  99.  9  Bnmet,  Reoords,  164. 
3  Strype,  126.  Stat.  3  and  3  Edward  YI.  o.  1&  4  Lingard,  404.  4 
Hume,  319. 

*  Coke's  Entries,  fol.  482.  15  Rymer,  S95.  2  Bnmet,  178.  Hayward, 
320—325.  Hollingshed,  1067.  Heylin,  112.  Stowe,  606.  4  Lingard, 
451—455.    4  Hume,  351—354. 

*  2  Strype,  607.    4  Home,  357. 

'  Lords*  Journals,  418,  425.    4  Lingard,  459. 
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digresi,  so  that  we  be  not  able  to  perform  your  request  made  Edwaep  YI. 

in  the  behalf  of  Mr,  Kuaaefr  1647-Ift63, 

Circular  letters  were  likewise  written  by  the  king  to  all  the  cixvuiv  toHen 

sheriffs,  in  which  he  enjoined  them  to  inform  the  freeholders  J^Ttotee"** 

that,  they  were  required  to  ohoose  men  of  knowledge  and  aheriflh,  to  fBUn- 

experience  for  their  representatives,  and  to  attend  to  all  the  ^te^Td!!!^ 
recommendations  that  were  sent  by  the  privy  counoil"* 

This  flagrant  violation  of  the  elective  franchise  was  uncen-  ThiaflagnntTio- 

snred,  and  the  parliament,  as  might  have  been  anticipated,  ^^vefr^hbe 

were  the  servile  creatures  of  Nordmmberland,  and  granted  a  imnotioed. 
supply,  with  a  preamble,  containing  a  long  accusation  against 
Somerset;  but  the  death  of  the  king  prevented  additional 
proofs  of  their  honour  and  patriotism. 

These  facts  establish,  that  at  this  period  the  commons  were  TheoommonsA 

not  the  jealous  safeguards  of  national  rights;  but  a  useful  S^SlJ^i*^ 

machine  in  the  hands  of  any  crafty  government.  govenmumt 

7.  The  Beformaiion. 

The  laity  who  adhered  to  the  See  of  Borne,  saw  themselves,  weoknea  of  the 
upon  the  accession  of  Edward  VI.,  destitute  of  their  late  ^^^„^ 
powerful  protection ;  and  the  clergy  were  reduced  to  subordi-  some, 
nation  under  the  king,  as  their  supreme  head,  and,  conse- 
quently, unable  to  offer  any  effective  treasonable  opposition 
against  the  principles  of  the  Reformation. 

Instructing  the  people  in  the  reformed  faith,  and  sending  iNBnvcTioN  or 
visitors  over  England  with  injunctions  and  articles  to  correct  ^  SSJIlILar 
the  existing  abuses,  was  the  first  essential  step  towards  the  f^i™* 
Reformation  in  this  reign  \ 

Homilies  were  prepared,  in  which  the  following  topics  were  Topics  disawod 
discussed : — ^the  use  of  the  Scriptures — ^misery  of  mankind  by  *"*'*«°<>°»*"** 
sin — of  their  salvation  by  Christ — of  true  and  lively  faith — 
of  good  works— of  Christian  love  and  charity — against  swear- 
ing, and  chiefly  perjury— against  apostasy  or  declining  from 
God — against  the  fear  of  death — ^an  exhortation  to  obedience 
-Higainst  whoredom  and  adultery,  setting  forth  the  state  of 
marriage,  how  necessary  and  honourable  it  was — ^and  against 
contention  chiefly  about  matters  of  religion. 

V  Cedl  Papers,  1M2, 1669,  M8S.  Lands.  No.  9,  pp.  19^88.  S  M.  and  S. 
Hist,  Borongha,  1 178,  et  seq. 

"  Strype*8  £ocl.  Mem.  394.    4  Hmne,  358. 

1  4  WiUdns,  11, 14, 1?.  8  CoUier,  Beoords,  69.  Mem.  Cranm.  146,  et 
seq.    4  Hmne,  291. 
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Edward  YI.       The  Roman  Catholic  clergy,  instead  of  aspiring  to  sanctity 

1547—1588.    ^^^  virtue,  which  alone  can  render  man  acceptable  to  the 

It  is  not  the  xeu-  Great  Author  of  order  and  excellence,  imacdned  that  they 

gion  of  the  heart,  .  ,        ,  '  o  * 

htttof  theimagi-  Satisfied  every  obligation  of  duty,  by  a  scrupulous  observance 
d^reetbeRomux  ^^  external  ceremouies";  and  it  was  not  the  religion  of  the 
cathoucs.  heart  but  of  the  imagination  which  enslaved  the  votaries  of 

the  Romish  church;  its  pomps,  ceremonies,  and  incompre- 
hensibilities, inspired  the  vulgar  mind  with  awe,  and  vene- 
ration for  the  clergy,  who,  when  they  depended  in  any  degree 
upon  the  prince,  were  generally  disposed  to  advance  the  pre- 
rogative, that  it  might  re-act  in  their  own  favour ;  but  when 
upon  the  contrary,  no  selfish  advantage  could  be  derived  from 
the  advancement  of  the  prerogative,  then  they  became  traitors 
in  the.  most  extensive  import  of  the  term.  The  influence 
which  the  clergy  had  so  acquired  over  the  population  is  thus 
depicted  by  Dr.  Burnet. 
Deiudons of  the  ''The  iguoraut  commons  seemed  to  consider  their  priests 
SpwtuJ'pawra  *®  *  ^^  ®^  people,  who  had  such  a  secret  trick  of  saving  their 
of  their  prieata.  gouls,  as  mountcbanks  pretend  in  the  curing  of  diseases ;  and 
that  there  was  nothing  to  be  done  but  to  leave  themselves  m 
their  hands,  and  the  business  could  not  miscarry.  This  was 
the  chief  basis  and  support  of  all  that  superstition,  which  was 
so  prevalent  over  the  nation. 

'^  The  other  extreme  was  of  some  corrupt  gospellers,  who 
thought,  if  they  magnified  Christ  much,  and  depended  on  his 
merits  and  intercession,  they  could  not  perish,  which  way 
soever  they  led  their  lives.*" 
Exposition  of  Especial  care  was  therefore  taken  that  these  homiUes  should 

H^iSiii^*"  *^*  rectify  such  errors :  and  the  salvation  of  mankind  was,  on  the 
one  hand,  wholly  ascribed  to  the  death  and  sufferings  of 
Christ,  to  which  sinners  were  taught  to  fly,  and  to  trust  to  it 
only,  and  to  no  other  devices,  for  the  pardon  of  sin. 

They  were,  at  the  same  time,  to  be  instructed,  that  there  was 
no  salvation  through  Christ,  but  to  such  as  truly  repented,  and 
lived  according  to  the  rules  of  the  Gospel.  The  whole  matter 
was  so  ordered,  as  to  teach  them,  that,  avoiding  the  hurtful 
errors  on  both  hands,  they  might  all  know  the  true  and 
certain  way  of  attaining  eternal  happiness'. 

Positive  enactments,  inter  alia,  being  made  in  this  reign, 
and  also  in  that  of  Elizabeth,  respecting  the  religious  doctrines 

*  1  Roberts.  Hist,  cb.  v.  ]9,  Note  L  quarto  edit. 
'  2  Burnet,  49,  50. 
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of  the  English  Catholic  church,  a  slight  sketch  of  the  early  ^^^^"  ^' 

history  of  the  principal  dogmas  may,  perhaps,  be  requisite,  as  

illustrative  of  the  proposition;— Ma^  the  changes  which  were  ^^^^w^^' 
effected  about  this  period  by  the  English  Catholic  churchy  were  Engiwi  cathoUo 
jiutified  by  the  practice  of  the  primitive  churchy  and  that  the  bythepnotioeof 
Raman  Catholic  schismatic  doctrines  are  of  modem  origin^  and  ^^^^^"^ 
unjustifiable. 

By  a  decree  of  the  third  general  council,  at  Ephesus,  m  council  at 
A.D.  431*,  the  holy  synod  determined  that  "it  should  not  be  =?»»«»»' ^•»-^- 
lawful  for  any  one  to  set  forth,  write,  or  compose  any  other  »■  gb>bo  im- 
creed  than  that,  which  was  determined  by  the  holy  fathers  ^""^^^ 
who  assembled  at  Nice,  in  the  Holy  Ghost ;  and  that  if  any 
shall  dare  to  compose  any  other  creed,  or  adduce,  or  present  it 
to  those  who  are  willing  to  be  converted  to  the  knowledge  of 
the  truth,  either  from  heathenism  or  Judaism,  or  any  heresy 
whatsoever,  such  persons,  if  bishops,  shall  be  deprived  of  their 
episcopal  office ;  if  clergy,  of  the  clerical,^  &c. 

In  1546,  the  following  decree  was  issued  by  the  council  of  Tbedeoraetoiied 
Trent*.  "  In  the  name  of  the  holy  and  undivided  Trinity,  twH^^wI^ 
this  holy,  oecumenical,  and  general  synod  of  Trent,  lawfully 
assembled  in  the  Holy  Spirit,  ....  before  all  things,  decrees 
and  determines  to  set  forth,  in  the  first  place,  the  confession 
of  faith,  following  the  examples  of  the  fathers  in  this  matter, 
who  were  wont  to  place  this  in  the  beginning  of  their  actions, 

as  a  shield  against  all  heresies Wherefore  it  has 

thought  fit  to  express  the  symbol  of  the  faith  which  the  holy 

Roman  church  uses,  as  that  first  principle  in  which  all,  who 

profess  the  faith  of  Christ,  necessarily  believe,  and  the  firm 

and  only  foundation  against  which  the  gates  of  hell  shall  not 

prevail,  in  the  very  words  in  which  it  is  read  in  all  the 

churches ;  which  is  as  follows.     I  believe  in  one  God,  the  The  cned 

Father  Almighty,  maker  of  heaven  and  earth,  of  all  things  S^tJSfHiu 

visible  and  invisible;  and  in  one  Lord,  Jesus  Christ,  the  only  Bhannotpwvau. 

begotten  Son  of  God,  bom  of  the  Father  before  all  worlds ; 

God  of  God,  Light  of  Light,  very  God  of  very  God ;  begotten, 

not  made,  being  of  one  substance  with  the  Father,  by  whom 

all  things  were  made ;  who  for  us  men  and  for  our  salvation 

came  down  from  heaven,  and  was  incarnate  by  the  Holy 

Ghost  of  the  Virgin   Mary,  and  was  made  man :    He  was 

crucified  also  for  us ;  He  suffered  under  Pontius  Pilate,  and 

*  III  Cone.  Ephesus,  Act.  6.    Cone.  III.  689.    -Socrates,  Eodes.  Hist. 
Til  34. 

»  Cone.  Trent,  Sess.  III.  a.d.  1646.    Cone.  XIY.  743,  744. 
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^^'T^^  V*  ^**  buried ;  and  the  third  day  poee  again,  acoording  to  the 

1  Scripture :  and  ascended  into  heaven :  He  sitteth  at  the  right 

hand  of  the  Father ;  and  He  shall  oome  again  with  glory  to 
judge  the  quick  and  the  dead ;  of  whose  kingdom  there  aball 
be  no  end ;  and  in  the  Holy  Ghost,  the  Lord  and  giver  of 
life ;  who  proceedeth  from  the  Father  and  the  Son,  who  with 
the  Father  and  the  Son  together  is  worshipped  and  glorified ; 
who  spake  by  the  prophets ;  and  one  holy  oatholio  and  apos- 
tolic church.    I  acknowledge  one  baptism  for  the  remission 
of  sins ;  and  I  look  for  the  resurrection  of  the  dead,  and  the 
life  of  the  world  to  come.    Amen.^ 
Tho  symbol  of        In  this  decrco  it  is  testified  that,  the  '^  symbol  of  faith  which 
ta'iSS'SSSU!;  the  holy  Roman  church''  then  used,  "the  shield  against  all 
ta**^*to  th '^^  heresies,''  "  the  firm  and  only  foundation  against  which  the 
AngUoanohtircb.  gatos  of  hcU  shall  uot  prevail,"  was  that,  which  to  this  day  is 
used  in  the  Church  of  England,  without  alteration  or  additicn, 
the  same  (with  the  exception  of  the  interpolation  "  and  the 
Son")  which  the  holy  church,  throughout  all  the  world,  has 
received  and  professed  since  a.d.  S81. 
Anew  Creed  Within  twcuty  ycars  after  this  testimony,  did  the  Bishop 

|»>«d  by  piuf  ^f  s^ome  put  forth  another  creed,  containing  points  of  doctrine, 
which  not  only  never  had  a  place  in  any  former  creed,  but 
against  many  of  which  the  faUiers  of  the  church  collectively 
and  individually  have  borne  testimony:  and  that  now  is  made 
the  schismatical  term  of  communion,  in  that  which  was  once 
a  genuine  branch  of  the  catholic  and  apostolic  church*. 
CAMowsor  The  council  of  Trent  committed  another  act  of  schism, 

^**°^*^         heresy,  and  impiety,  by  decreeing  that  those  were  to  be  ac- 
COTndiiof  Trout,  q^^^q^  ^Jjq  ^jj  uq^  reccivc  certain  unwritten  traditions  of  the 

Romish  Church,  and  also,  tcith  aU  their  parts^  the  Books  of 
Tobit,  Judith,  Wisdom,  Ecclesiasticus,  Baruch,  Daniel,  and 
two  of  Maccabees,  the  first  and  second ; — ^thus  admitting  the 
History  of  Bel  and  the  Dragon,  the  Story  of  Susannah,  and 
the  Song  of  the  Three  Children,  &c.,  as  sacred  and  canonical^: 
and  these  books  the  most  eminent  fathers  of  the  church,  in  all 
ages,  had  agreed  to  reject,  as  works  establishing  doctrinal 
points  of  faith". 

*  Chrysostoxn,  Homil.  in  Pentecost,  edit,  Benedict,  vi.  333,  Cyril  of 
Alexandria  de  Sanct.  Trinitate,  Dial.  iv.  p.  310,  and  Hilary  de  Trinltat 
lib.  vi.  c  37,  i.  169.    Peroeval  on  Schism,  106, 359,  360. 

7  Seas.  4.  Cone.  XIV.,  746,  747-  Vide  list  of  Fathers  thus  accursed, 
Perceval  on  Schism,  480. 

'  Vide  ante  202,  et  Art.  VI.  of  the  Church  of  England  oorUra.  IV 
Cone.  Chalcedon.  Cone,  L  6007>  e$rUra, 
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* 

The  council  of  Trent,  a.d.  1547',  wm  the  firrt  which  EdwabdVI, 
enjoined  by  anathema  the  acknowledgment  of  seven  sacra-    ^W— ma. 
ments.    By  the  first  canon,  it  is  decreed  that,  '^  If  any  shall  thxsktbn 
say,  that  the  sacraments  of  the  new  law  were  not  all  instil  sacrambto. 
tnted  by  our  Lord  Jesus  Christ,  or  that  they  are  more  or  fewer  a j>.  im7.       ' 
than  seven,   to  wit,  Baptism,  Confirmation,  the  Eucharist, 
Repentance,  Extreme  Unction,  Orders,  and  Matrimony ;  or 
that  any  of  these  seven  is  not  truly  and  properly  a  sacrament: 
let  him  be  accursed  ^^.'' 

The  following  extract  from  Gregory  the  Great,  Bishop  of  Themtmberor 
Rome,  will  show  how  many  saeramenis  he  received.    It  will  ««»«««'• 

'  \  1,,  .«  which  were  ro- 

be  found  m  the  canon  law^\     ''Sunt  autem  sacramenta,  oeivedbyGr&- 

baptisma,  chrisma,  corpus  et  sanguis  Christi,  qusB  ob  id  sacra-  ^op^of  Rome. 

menta  dicuntur,  quia  sub  tegumento  corporalium  rerum  virtus 

Divina,  secretius  salutem  eorundem  sacramentorum  operatur.'^ 

Again,  '^  Hoc  de  corpore  et  sanguine  Domini  nostri  Jesu 

Christi,  hoc  etiam  de  baptismate  et  chrismate  sentiendum 

est/'    Upon  these  passages  Mr.  Perceval  observes", — •*  Here 

are  only  two  sacraments  recognised,  washing  and  anointing 

being  as  much  included  under  one,  as  the  body  and  blood  are 

under  the  other;   confirmation  or  chrism  being  no  more  a 

sacrament  distinct  from  baptism,  than  the  cup  is  a  sacrament 

distinct  from  the  bread/' 

The  sacrifice  of  the  mass",  according  to  the  Church  of  SAckmcior 
Rome,  was  authorised  at  the  Council  of  Trent",  in  1562.  TMMAaa. 

Canon  I.    If  any  shall  say,  that  in  the  mass  there  is  not  STwlaf  ^^™**' 
offered  to  God  a  true  and  proper  sacrifice ;  or  that  the  offering 
is  nothing  else  than  that  Christ  is  given  us  to  eat :  let  him  be 
accursed. 

Canon  IL  If  any  shall  say,  that  by  these  words,  **  Do  this 
in  remembrance  of  me,''  Christ  did  nofc  appoint  his  apostles 
to  be  priests ;  or  did  not  ordain  that,  they  and  other  priests 
should  offer  his  body  and  blood :  let  him  be  accursed. 

Canon  III.  If  any  shall  say,  that  the  sacrifice  of  the  mass 

*  Cono.  Trent,  a.d.  1547,  Sets.  VII.  Cofio.  XIV.  770,  et  vide  etlam  Dec. 
Sees.  V.    Cone  Trent,  Bapt    Cone.  XIV.  761, 752. 

*»  Vide  Art  XXV.  of  the  Church  of  England  wnUrOf  et  etism  Art  IX. 
of  the  Church  of  England  as  to  Baptism. 

^^  Deer.  ii.  para,  o.  1,  q.  1,  s.  84. 

^'  Perceval  on  Schism,  p.  309. 

*^  The  word  '<  missa,"  or  ^*  mass,**  was  originally  a  geneiml  name  for 
•^very  pert  of  the  divine  service. 

^*  Cone.  Trent,  a.d.  1592,  Sefls.  XXIL    Cone.  XIV. 
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is  only  a  service  of  praise  and  thanksgiving,  or  a  bare  com- 
memoration of  the  sacrifice  made  upon  the  cross,  but  not  a  pro- 
pitiatory offering;  or  that  it  is  profitable  to  the  receiver  alone; 
and  that  it  ought  not  to  be  offered  for  the  living  and  the 
dead,  for  sins,  punishments,  satisfactions,  and  other  necessi- 
ties :   let  him  be.  accursed. 

Canon  IV.  If  any  shall  say,  that  by  the  sacrifice  of  the 
mass,  blasphemy  is  offered  to  the  most  holy  sacrifice  of  Christ, 
accomplished  on  the  cross,  or  that  that  is  dishonoured  by 
this :  let  him  be  accursed*^. 

Private  or  solitary  mass  was  unknown  in  the  early  church '* 
and  the  departure  of  the  Roman  Catholic  church  was  autho- 
rised at  the  Council  of  Trent,  in  1562,  imder  the  following 
decree. 

"  The  holy  synod  could  indeed  wish,  that  in  every  mass,  the 
faithful,  who  are  present,  should  communicate  not  only  in 
spiritual  affection,  but  also  in  sacramental  receiving  of  the 
eucharist,  in  order  that  they  might  more  abundantly  profit  by 
this  most  holy  sacrifice :  but,  if  this  may  not  always  be,  she 
does  not  therefore  condemn  those  masses  in  which  the  priest 
alone  sacramentally  communicates,  as  if  they  were  private  and 
unlawful;  but  approves  and  commends  them.  For  those 
masses  also  ought  to  be  accounted  common,  partly,  because  in 
them,  the  people  spiritually  communicate,  and  partly  because 
they  are  celebrated  by  the  public  minister  of  the  church,  not 
for  himself  only,  but  for  all  the  faithful  who  belong  to  the 
body  of  Christ.^ 

Canon  V III.  If  any  shall  say,  that  the  masses,  in  which  the 
priest  alone  receives  sacramental  communion,  are  unlawful, 
and  therefore  to  be  abolished ;  let  him  be  accursed  *^. 

The  error  of  receiving  the  commimion  in  one  kind  wajs 
advocated  from  an  early  period,  but  it  was  immediately  sup- 
pressed by  the  church.  Thus  Pope  Gelasius*",  a.  d.  494 :  "  We 
have  found  that  some  persons  receive  only  a  portion  of  the 
holy  body,  and  abstain  from  the  sacred  blood,  who  without 
doubt  ought  either  to  receive  the  entire  sacrament,  or  to  be 

'^  Vide  Art.  XXXL  of  the  Church  of  England,  eon^ra. 

i«  Bmgham,  vi.  721.    1  Short^s  Church  Hist.  29. 

^»  Sess.  XXII.  cap.  6,  et  Can.  VIII.  Cone.  XIV.  852—866.  Vide  Art 
XXXL  of  the  Church  of  England,  contra,  Et  etiam  Rubric  at  the  end  of 
the  Communion  Service. 

*•  Epist.  ad  Majoric  et  Joan.  Decret.  III.  P.  de  Consecr.  di«t.  IL  s.  12, 
et  vide  etiam  Bingham,  vi.  813, 772.    Peckham's  Const.  1281 . 
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expelled  from  it  entirely ;  because  a  division  of  one  and  the  Bowahd  VL 
same  mystery  cannot  take  place  without  gross  sacrilege.'"  ^^"^ L 

At  the  Council  of  Bra]S[a**,  a.  d.  675:  ^'  We  have  heard  coimcflofBniga, 
that  some  give  to  the  people  the  bread  of  the  eucharist  dipped  ^-^-^^ 
in  the  wine,  instead  of  the  full  communion,  .  .  •  .  which 
receives  no  sanction  from  the  Gospel,  where  he  gave  to  the 
apostles  his  body  and  his  blood ;  for  the  giving  of  the  bread 
is  mentioned  separately,  and  the  giving  of  the  cup  is  men- 
tioned separately :  and  therefore  all  such  error  and  presumption 
ought  to  cease.^  And  this  decree  was  to  be  enforced  on  pain 
of  suspension  and  deposition. 

Notwithstanding  these  exphcit  ordinances,  the  following  connonofcoii- 
articles  were  agreed  upon  at  the  Council  of  Constance,  a.  d.  ^^^^^ 
1415,  being  the  first  synodiacal  prohibition  of  the  administra- 
tion of  the  holy  eucharist  in  both  kinds*^. 

'^  Whereas,  in  some  parts  of  the  world,  certain  persons  Fint^ynodiaad 
rashly  presume  to  assert,  that  the  Christian  people  ought  to  S^^^J^^ 
receive  the  holy  sacrament  of  the  eucharist  under  both  kinds  ti<mof  thchoiy 

cncnsTiit  in 

of  bread  and  wine :  and  do  everywhere  communicate  the  laity,  tethundi. 
not  only  in  the  bread,  but  also  in  the  wine ;  and  pertinaciously 
assert  also,  that  they  ought  to  communicate  after  supper,  or 
else  not  fasting,  doing  this  contrary  to  the  laudable  custom  of 
the  church,  which  is  agreeable  to  reason,  which  they  damnably 
endeavour  to  reprobate  as  sacrilegious,  this  present  holy  ge- 
neral Council  of  Constance,  lawfully  assembled  in  the  Holy 
Ghost,  earnestly  desiring  to  protect  the  safety  of  the  faithful 
against  this  error,  after  much  and  mature  deliberation  had  of 
many,  who  are  learned  both  in  divine  and  human  law,  declares, 
decrees,  and  determines,  that,  although  Christ  instituted  this 
venerable  sacrament  after  supper,  and  administered  it  to  his 
disciples  under  both  kinds  of  bread  and  wine,  yet,  notwith- 
standing this,  the  laudable  authority  of  the  sacred  canons,  and 
the  approved  custom  of  the  church  has  observed,  that  this 
sacrament  ought  not  to  be  performed  after  supper,  nor  be 
received  by  the  faithful  unless  fasting,  except  in  the  case  of 
sickness,  or  any  other  necessity,  either  duly  conceded  or  ad- 
mitted by  the  church ;  and,  in  like  manner,  that  although  in 
the  primitive  church,  this  sacrament  was  received  of  the 
faithful  under  both  kinds,  yet  for  the  avoiding  any  dangers  and 
scandals,  the  custom  has  reasonably  been  introduced  that  it  be 
received  by  the  officiating  persons  under  both  kinds,  but  by 

>»  Cone.  VL  662.  *"  Cone.  XIU.  100,  101.    Perc.  Hist. 'Not.  19. 


222  THE  HOtJS£  OF  TUDOR.  [Ctf. 

EowAftD  VI,  the  laity  only  under  the  kind  of  bread  t  since  it  is  to  be 

. 1   believed  most  firmly,  and  in  no  wise  to  be  doubted,  that  the 

whole  body  and  blood  of  Christ  is  truly  contained  as  well 

under  the  species  of  bread,  as  under  that  of  wine.  •  .  .  .^ 

ThatnopMB-  '^  Alfio  the  same  holy  synod  decrees  and  declares,  upon  this 

f^^unicor     tnibjeot,  that  processes  be  directed  to  the  most  reverend  &thera 

^\h^^"    ^°  Christ,  the  lord  patriarchs,  &c.,  in  which  shall  be  charged 

under  both  kinds  attd  Commanded,  under  pain  of  excommunication,  by  the 

Irtne,    *°         authority  of  this  council,  that  they  eifectually  punish  those 

who  act  contrary  to  this  decree,  and  who,  by  communicating 

the  people  under  both  kinds  of  bread  and  wine,  have  exhorted 

and  taught  that  it  ought  to  be  so  done :  and  if  they  return  to 

repentance,  let  them  be  received  into  the  bosom  of  the  church, 

a  wholesome  penance  being  enjoined  them  proportioned  to 

their  offence.     But  if  any  of  them,  with  a  hardened  heart, 

shall  refuse  to  return  to  repentance,  they  are  to  be  compelled, 

as  heretics,  by  ecclesiastical  censures,  the  assistance  of  the 

secular  arm  being  called  in  (if  necessary).*" 

Thoootmuflad.        It  will  bc  perceivcd  that  the  synod,  though  they  confess 

^tSaiJ^      that  Christ  administered  the  holy  sacrament  to  his  disciples 

jectedby  tho       uudcr  both  spccics  of  bread  and  wine,  yet  essentially  rejected 

■tanoe.  ^      '    the  conmiandment  of  God,  by  ordaining,  that  "  no  presbyter, 

under  pain  of  excommunication,  communicate  1k)  the  people 

under  both  kinds.'* 

conncn  of  Trent,      In  1562,  Other  decrees  were  issued  by  the  Council  of  Trent, 

si.*xxi.         thus ; — Canon  I.  If  any  shall  say,  that  by  the  command  of 

God,  or  as  necessary  to  salvation,  all  and  sundry  of  the  faith- 

fiil  of  Christ  ought  to  receive  both  kinds  of  the  most  holy 

sacrament  of  the  eucharist :  let  him  be  accursed. 

Canon  II.  If  any  shall  say,  that  the  holy  Catholic  church 
has  not  been  induced  by  just  causes  and  reasons,  to  commu- 
nicate to  the  laity,  and  also  to  the  clergy  who  do  not  celebrate 
the  service,  under  the  same  kind  of  bread  only:  or  that  she 
has  erred  in  so  doing :  let  him  be  accursed. 

Canon  III.  If  any  shall  deny,  that- whole  and  entire  Christ, 
the  fountain  and  author  of  all  graces,  is  received  under  the 
one  kind  of  bread,  because,  as  some  falsely  assert,  he  is  not 
received  under  both  kinds  according  to  Chrises  institution: 
let  him  be  accursed.  "^ 

*^  Ck)nc.  XIV.  846,  847.  Art.  XXX.  of  the  Church  of  England,  corUnu 
The  Council  of  Trent  anathematized,  among  others,  Cyprian,  (Epist.  ad 
Ca>cilium,  I.  165*9,)  Julius,  Bishop  of  Rome,  (Epist.  ad.  Episc.  ^gypt 
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With  respect  to  transubgtantiation,  St.  Chryflostom  himmlf,  £t)i^AAD  VI. 
in  his  Epistle  written  to  CfiBsarius  against  the  heresy  of  Apol-        * 
linarins,  says**,  "  As,  before  the  bread  be  sanctified,  we  cidl  it  ^°'JJ|^^^J5^ 
bread,  but  when  Gknl'^s  grace  hath  sanctified  it  by  the  means  of  BTAimATxoir. 
the  priest,  it  is  delivered  from  the  name  of  bread,  and  is  repnted  opinion  of  st. 
worthy  the  name  of  the  Lord^s  body,  although  the  nature  of  hisEpisue^t- 
the  bread  remain  still  in  it;  and  it  is  not  called  two  bodies,  *<« *« c^orius. 
but  one  body  of  God's  Son:   so  likewise  here,  the  Divine 
Nature  residing  in  the  body  of  Christ,  these  two  make  one 
Son,  and  one  Person.'' 

Theodoret**  states  that,  our  Saviour,  "  in  the  delivery  of  the  opinioa  of  Thco- 
tnysteries,  called  bread  his  body,  and  that  which  was  mixed  ^ 
'  in  the  cup  ^  his  blood :"  that  he  ^'  changed  the  names,  and 
gave  to  the  body  the  name  of  the  symbol,"  or  sign,  ^'  and  to  the 
symbol  the  name  of  the  body ;"  that  he  ^^  honoured  the  visible 
symbols  with  the  name  of  bis  body  and  blood ;  not  changing 
the  nature,  but  adding  grace  to  nature,"  and  that  "  this  most 
holy  food  is  a  symbol  and  type  of  those  things  whose  names  it 
beareth,"  to  wit,  •'  of  the  body  and  blood  of  Christ." 

G^lasius"  writeth  thus :  "  The  sacraments  which  we  receive  opinion  of  oda- 
of  the  body  and  blood  of  Christ  are  a  divine  thing,  by  means  "* 
whereof  we  are  made  partakers  of  the  Divine  nature ;  and  yet 
the  substance  or  nature  of  bread  and  wine  doth  not  cease  to 
be.  And  indeed  the  image  and  similitude  of  the  body  and 
blood  of  Christ  are  celebrated  in  the  action  of  the  mysteries. 
It  appeareth,  therefore,  evidently  enough  unto  us,  that  we  are 
to  hold  the  same  opinion  of  the  Lord  Christ  himself  which  we 
profess,  celebrate,  and  are,  in  his  image ;  that  as"  those  sacra- 
ments, "  by  the  operation  of  the  Holy  Spirit,  pass  into  this, 
that  is,  into  the  Divine  substance,  and  yet  remain  in  the  pro- 
priety of  their  own  nature ;  so  that  principal  mystery  itself, 
whose  force   and  virtue  they  truly  represent,"   should   be 

Decret  III.  P.  de  Cosfiecr.  dist.  II.  s.  7,)  Ambrose,  (Comment,  in  1  Cor. 
xi.  274,)  Leo.  I.  Bishop  of  Rome,  (Bermo  IV.  in  Quadrages.  v.  V.  t>ajrB  2,  p. 
822,)  Gelasius,  Bishop  of  Rome,  (Epist.  ad  Majoric  et  Joan.  Decret.  III.  P. 
de  Consecr.  dist.  II.  s.  12,)  the  Fathers  in  the  Council  of  Braga,  (Cone. 
VI.  562,)  the  Compilers  of  the  Oriental  Rubric,  (cited  by  Renaudot,  II. 
120,)  Albertus  Magnus,  (4  Sent.  dist.  8,  Art  13,  torn,  iv.)  Alexander  of 
Hales,  (Qu£Ost.  32,  Mem.  I.  Art  2,  tom.  iv.  123.)  Perceval  on  Roman 
Schism,  444,  445,  passim. 

**  Chrysost  ad  CeDsarium  monachum.  Archb.  TJsher^s  Answer  to  a 
Jesuit,  59. 

**  Theod.  Dialog.  I,  "ArpcTrror,  fol.  8,  edit.  Rom.  an.  1647. 

**  Gelas.  de  Duab.  Katur.  in  Cliristo,  contra  Eutychen. 
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conceived  to  be,  namely,  to  consist  of  two  natures,  divine 
and  human ;  the  one  not  abolishing  the  truth  of  the  other. 

Ephr8emiu8*^  the  patriarch  of  Antioch,  has  also  spoken 
oi  tiie  distinction  of  these  two  natures  in  Christ,  and 
said,  that  '^no  man  having  understanding  could  say,  that 
there  was  the  same  nature  of  that  which  could  be  handled, 
and  of  that  which  could  not  be  handled,  of  that  which  was 
visible,  and  of  that  which  was  invisible  ;^'  addeth,  '^  and  even 
thus  the  body  of  Christ  wliich  is  received  by  the  faithful,^ 
(the  sacrament  he  meaneth ;)  "  doth  neither  depart  from  its 
sensible  substance,  and  yet  remaineth  undivided  from  intelli- 
gible grace ;  and  baptism,  being  wholly  made  spiritual,  and 
remaining  one,  doth  both  retain  the  property  of  its  sensible 
substance,  (of  water,  I  mean,)  and  yet  loseth  not  that  which  is 
made"*.*" 

The  history  of  the  doctrine  of  transubstantiation  is  thus 
stated  by  Waterland.  ''  In  the  year  787,  the  second  Council 
of  Nice  began  with  a  rash  determination,  that  the  sacred 
symbols  are  not  figures  or  images  at  all,  but  the  very  body 
and  blood. 

About  831,  Paschasius  Radbertus  carried  it  further  even  to 
transubstantiation,  or  somewhat  very  like  it. 

The  name  of  transubstantiation  is  supposed  to  have  come  in 
about  A.D.  1100,  first  mentioned  by  Hildebertus  Cenomanensis 
of  that  time  *^  In  1215,  the  doctrine  was  made  an  article  of 
faith  by  the  Lateran  Council,  under  Innocent  III.*'^^ 

In  die  exposition  of  faith,  as  contained  in  Canon  I.  of  the 
fourth  Council  of  Lateran,  a.  d.  1215,  there  are  these  words  : 
— ''  Whose  (Jesus  Christ's)  body  and  blood  in  the  sacrament 
of  the  altar  are  truly  contained  under  the  species  of  bread  and 
wine,  which,  through  the  Divine  power,  are  transubstantiated, 
the  bread  into  the  body,  and  the  wine  into  the  blood,  that  for 


"  EphnemiuB  de  Sacris  Antiochiie,  Legib.  lib.  I.  in  Photii  Bibliotheca, 
Cod.  229.    Archb.  Usher^s  Aiuver  to  a  Jesuit,  CO. 

^  Vide  etiam  TertuL  in  lib.  de  Anima,  cap.  17,  cui  tituloa,  de  Quinqne 
Sensibns.  TertuL  de  Besorrect  Gamis,  cap.  37.  Orig.  in  hevit,  cap.  JO, 
Horn.  VIL  Aug.  in  Evang.  Johan.  Tract.  25,  26,  50.  Enseb.  lib.  iii. 
Ecclesiast  Theologian,  coni,  Marcell.  Clem.  Alex.  Psedag.  lib.  iL  c.  2. 
TertuL  advert.  Marcion,  lib.  iv.  c.  40.  Euseb.  lib.  viii.  Demonst.  Evang. 
in  fine,  cap.  1.  Luke  xxii.  18.  Matth.  xxvi.  29.  Mark  ziv.  25.  1  Cor. 
xi.  25.    Archb.  Usher's  Answer  to  a  Jesuit,  41—44. 

'7  P.  689,  edit.  Benedict. 

■■  Waterland's  Works,  vii.  182 ;  et  vide  etiam  ibid.  viii.  235. 
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the  fulfilment  of  the  mystery  of  miity,  we  may  receive  of  his,  Edwahd  VI. 
that  which  he  received  of  ours »»;'  1547-1563. 

Prior  to  a.  d.  1215,  TunstaU,  Bishop  of  Durham,  says, —  Tmutau,  Bishop 
"  concerning  the  manner  in  which  that  ^   (the  sacramental  ^^JU^  ae- 
change  of  the  elements)  "  is  effected,  it  were  better  to  leave  «»eoftheLate- 
every  person  to  his  own  conjecture,  as  it  was  free  to  do  before 
the  Council  of  Lateran.^^ 

In  1551,  the  Council  of  Trent*'  decreed,  by  Canon  I.    If  cuunuof  the 
any  shall  deny,  that  in  the  sacrament  of  the  most  holy  eucha-  J^,^if  ^'^^*' 
rist,  there  is  contained  truly,  really,  and  substantially,  the 
body  and  blood,  together  with  the  soul  and  divinity  of  our 
Lord  Jesus  Christ,  and  so  whole  Christ ;  but  shall  say  that  He 
is  only  in  it  in  sign,  or  figure,  or  power :  let  him  be  accursed. 

Canon  II.    If  any  shall  say,  that  in  the  most  sacred  sacra-  ^ 

ment  of  the  eucharist,  there  remains  the  substance  of  bread 
and  wine,  together  with  the  body  and  blood  of  our  Lord 
Jesus  Christ;  and  shall  deny  that  wonderful  and  singular  con- 
version of  the  whole  substance  of  the  bread  into  the  body, 
and  of  the  whole  substance  of  the  wine  into  the  blood,  while 
only  the  appearance  of  bread  and  wine  remain,  which  conver- 
sion the  Catholic  church  most  aptly  styles  transubstantiation : 
let  him  be  accursed '^ 

Canon  IV.    If  any  shall  say,  that  when  consecration  is  per-  nieptMneeof 
formed,  the  body  and  blood  of  our  Lord  Jesus  Christ  is  not  in  *''»***■*'>• 


the  admirable  sacrament  of  the  eucharist,  but  only  in  the  use,   oordiiigtotiie 
whilst  it  is  taken,  but  not  before  or  after ;  and  that  in  the 
consecrated  hosts  or  particles,  which  are  reserved  or  remain 
after  communion,  there  does  not  remain  the  true  body  of  the 
Lord :  let  him  be  accursed. 

Canon  VIII.  If  any  shall  say,  that  Christ,  as  exhibited  in 
the  eucharist,  is  eaten  only  spiritually,  and  not  also  sacn^ 
mentally  and  really:  let  him  be  accursed". 

Canon  VI.  If  any  shall  say,  that  in  the  holy  sacrament  of  the  AdomtfoBofthe 
eucharist,  Christ,  the  only  begotten  Son  of  God,  is  not  to  be  JSSHt^il*^ 
adored  even  with  the  external  worship  of  latria,  which  is  due  <Mvdiiigtotiie 
to  the  true  God,  and  therefore  that  it  is  not  to  be  venerated 


*•  Cone.  XL,  143. 

»  SesB.  XIII.    Cone  XTV.,  805—809. 

"  Cone.  XIV.,  805—809 ;  et  vide  etiam  Art  XXVIII.  of  the  Church 
of  EngUind,  eoninu 

»  Cone.  Trent,  Seas.  XIII.  Cone.  XIY.,  805—809.  Bed  vide  Art. 
XXVIIL  and  XXIX.  of  the  Church  of  England,  eonira. 
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EovA&D  VL  Ynih  peculiar  festive  celebration ;  nor  to  be  solemnly  carried 

' about  in  procession,  according  to  the  laudable  and  universal 

rite  and  custom  of  Holy  Church;  or  not  to  be  publicly  ex- 
hibited to  the  people,  to  be  adored  by  them;   and  that  its 
adorers  are  idolaters :  let  him  be  accursed". 
Bflwrvation  of         *^  ^  ^^J  shall  say,  that  it  is  not  lawful  for  the    sacred 
SS^S^tf the   ^'^cl'^fit  *o  be  reserved  in  the  sacristy,  but  that  inmiediately 
Church  of  Rome,  after  cousecratiou  it  must  necessarily  be  distributed  to  the 
byHBtanders ;  or  that  it  is  not  lawful  for  it  to  be  carried  with 
honour  to  the  sick :  let  him  be  accursed  **. 
prepantionfar        '^  If  any  shall  say,  that  faith  alone  is  a  sufficient  frepar 
^l^^!""^  ration  for  receiving  the  sacrament  of  the  most  holy  eucharist: 
aooording  to  the   let  him  bo  accursed.    And,  lest  so  great  a  sacrament  should 
be  taken  unworthily,  and  thus  to  death  and  condemnation, 
this  holy  synod  decrees  and  declares,  that  to  those,  who  are 
burdened  by  a  consciousness  of  mortal  sin,  however  they  may 
think  themselves  to  be  contrite,  sacramental  confession,  if  a 
confessor  can  be  found,  is  of  necessity  to  be  used  beforehand. 
But  if  any  one  shall  presume  to  teach,  to  preach,  or  pertinaci- 
ously assert  the  contrary,  or  even  to  defend  it  in  a  public  di»- 
putation :  let  him  be  thereupon  actually  excommunicated^'.^ 
Roman  csthoUo       The  uuscriptural  doctrine  of  transubstantiation,  as  stated  by 
"°^*'  Dr.  Southey'*,  arose  from  taking  figurative  words  in  a  literal 


"I^SI^^SkLg  ^^^ '  *°^  ^^  Romanists  do  not  shrink  from  the  direct  infe- 
figumutewoide    renoc,  that  if  their  interpretation  be  lUst,  Christ  took  his  own 
body  in  his  own  hands,  and  offered  it  to  his  disciples.    But 

»  Cone.  Trent,  a.  d.  1651.  Canon  VI.  Sess.  XIII.  Cone.  XIV.,  805— 
800.  Sed  vide  Art  XXV.  and  XXVIIL  of  the  Church  of  England,  and 
the  protest  at  the  end  of  the  Communion  Service,  eontra. 

**  Cone.  Trent,  a.  d.  1561.  Canon  VIL  Sen.  XIH.  Cone  XIV-  806— 
809.  Sed  vide  Art.  XXVIII.  of  the  Church  of  England,  and  Rubrick 
after  the  Commimion,  eanirtu 

"  Cone.  Trent,  a.d.  1661.  Canon  XI.  Seas.  XIII.  Cono.  XIV..  806— 
809.  Sed  vide  Exhortation  preparatory  to  the  Administnition  of  the  Sacra- 
ment, aa  prescribed  by  the  Church  of  England,  and  Art  XXVIII.  of  the 
Church  of  England,  eontnu 

The  Lutheran  Church  holds  the  doctrine  of  oonsuhotaaUaiion  t  that  is,  that 
the  body  of  Christ  is  so  with  the  bread,  or  in  the  bread,  that  it  is  actually 
eaten  with  the  bread ;  and  whatsoever  motion  or  action  the  bread  hath,  the 
hody  of  Christ  has  the  same;  so  that  the  body  of  Christ  may  truly  be  said 
to  be  borne,  given,  received,  eaten,  when  the  bread  is  borne,  riven,  received, 
or  eaten;  that  is,  This  it  my  body. 

The  doctrine  of  the  Church  of  England  is,  that  the  bread  and  wine  are 
outward  and  visible  signs  of  the  body  and  blood  of  Christ,  which  body  and 
blood  are  received  and  eaten  in  a  heavenly  or  spiritual  manner  by  the 
faithful  in  the  Lord's  Supper.— 1  Short's  Churdi  Hist  261,  382. 

"  Book  of  the  Church,  187. 
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all  minor  difficQlties  maj  etmilj  be  overlooked,  when  the  EdwakdYL 

flagrant  abaarditj  of  the  doctrine  itself  is  regarded.     For  , 1^ 

according  to  the  Chnrch  of  Rome,  when  the  words  of  con* 
secration  have  been  pronounced,  the  bread  becomes  that  same 
actual  body  of  flesh  and  blood  in  which  our  Lord  and  Saviour 
suffered  upon  the  cross ;  remaining  bread  to  the  sight,  touch, 
and  taste,  yet  ceasing  to  be  so,  .  •  .  and  into  how  many 
parts  soever  the  bread  may  be  broken,  the  whole  entire  body 
is  contained  in  every  part.  And  this,  they  pretend,  is  that 
daily  bread,  for  which  our  Saviour  has  instructed  us  to  pray ! 

The  priest  when  he  performed  this  stupendous  function  of 
his  ministry,  had  before  his  eyes,  and  held''  in  his  hands,  the 
Maker  of  heaven  and  earth ;  and  the  inferenoe  which  they 
deduced  from  so  blasphemous  an  assumption  was,  that  the 
clergy  were  not  to  be  subject  to  any  secular  authority,  seeing 
that  they  could  create'*  God  their  Creator ! 

No  pictures  or  images  were  allowed  in  Christian  churches  iMAoswoMmp. 
during  the  primitive  ages.    '^  Indeed,^^  observes  Archbishop  2^'^''^^ 


Usher  ",  "  in  so  ffreat  oMmrnt  was  the  use  of  images  among  STIaitoi^**^ 
them,  that  in  the  ancientest  and  best  times,  Christians  would  dll^i2lgtheprllll^ 
by  no  means  permit  them  to  be  brought  into  their  churches :    ^"^^ 
nay,  some  of  them  would  not  so  much  as  admit  the  art  itself 
of  making  them ;  so  jealous  were  they  of  the  danger,  and  care- 
ful for  the  prevention  of  the  deceit,  whereby  the  simple  might 
any  way  be  drawn  on  to  the  adoring  of  them.**^ 

^^  We  are  plainly  forbidden,^  saith  Clemens  Alexandrinus^,  aaiMBs  Aiez- 
"  to  exercise  that  deceitful  art.    For  the  prophet  saith,  *  Thou  SfSS^*" 
shalt  not  make  the  likeness  of  any  thing,  either  in  heaven,  or  image  vonhip. 
in  the  earth  beneath.^  ^^ — '^  Moses  commandeth  men  to  make 
no  image  that  should  represent  Ood  by  art^\^ — ''  For,  in 
truth,  an  image  is  a  dead  matter,  formed  by  the  hand  of  an 
artificer.   But  we  have  no  sensible  image  made  of  any  sensible 
matter,  but  such  an  image  as  is  to  be  conceived  with  the 
understanding  **r 

When  Adrian  the  Emperor  "  had  commanded  that  temples  ^^^^^^^ 

made  wiUioat, 

>7  Urban  YIII.,  in  his  preface  before  the  Missal;  quoted  in  Hicke's  ^"^'^^ 
Tme  Notion  of  Persecntion  stated,  22. 

^  Eadmer.  Acta  Sanctomm  Apr.  torn.  iL  919.  SteUaClericonuni  quoted 
by  Jeremy  Taylor,  yoL  ix.  408. 

"  Answer  to  a  Jesuit,  436. 

^  Clemens  Alezand.  Protreptac  ad  GenteB. 

*^  Ptedagog.  lib.  iii.  cap.  2. 

*^  Clemens  Alexand.  in  Protreptic. 
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should  be  made  in  all  cities  without  images  ^%^  it  was  pre- 
sently conceived  that  he  did  prepare  those  temples  for  Christ, 
as  (Elius  Lampridius  noteth  in  the  ^^  Life  of  Alexander 
Severus  ;^  which  is  an  evident  argument  that  it  was  not  the 
use  of  Christians  in  those  days  to  have  any  images  in  their 
churches. 

And  for  keepmg  of  pictures  out  of  the  church,  the  Canon 
of  the  Eliberine,  or  Illiberitane  Council,  held  in  Spain  about 
the  time  of  Constantino  the  Great,  is  most  plain.  *^  It 
is  our  mind  that  pictures  ought  not  to  be  in  the  church,  lest 
that  which  is  worshipped  or  adored  should  be  painted  on 
walls  *\'^ 

"  The  Gentiles,""  saith  St.  Ambrose  **,  "  worship  wood, 
because  they  think  it  to  be  the  image  of  God ;  but  the  image 
of  the  invisible  God  is  not  in  that  which  is  seen,  but  in  that 
which  is  not  seen.'' — "  God  would  not  have  himself  wor- 
shipped in  stones,''  saith  the  same  father  in  another  place  ^: 
and,  "  The  church  knoweth  no  vain  ideas  and  divers  figures 
of  images,  but  knoweth  the  true  substance  of  the  Trinity  ^'." 
So  St.  Jerome^':  ^^  We  worship  one  image,  which  is  the 
image  of  the  invisible  omnipotent  God."  So  likewise  St. 
Augustine^*:  ''In  the  first  commandment,  any  similitude  of 
God,  in  the  figments  of  men,  is  forbidden  to  be  worshipped ; 
not  because  God  hath  not  an  image,  but  because  no  image  of 
him  ought  to  be  worshipped,  but  that  which  is  the  same 
thing  that  he  is  (Coloss.  i.  15,  Heb.  i.  3),  nor  yet  that  for  him, 
but  with  him."  As  for  the  representing  of  God  in  the  simi- 
litude of  roan,  he  resolveth,  that  ''  it  is  utterly  unlawful  to 
erect  any  such  image  to  God  in  a  Christian  church  **'." 

If  it  be  inquired  who  they  were,  that  first  brought  in  this 
use  of  images'  into  the  church,  it  may  well  be  answered,  that 
they  were  partly  lewd  heretics,  partly  simple  Christians, 


^  Lamprid,  in  Alezandro.  ^  ConcU.  Elib.  cap.  xxxvi. 

^  Ambroe.  in  PsaL  cxviii.    Ootonar.  x. 

^  Ibid.  Epifit.  xxzL  ad  Valentiniannm  Imp. 

^"^  Ibid,  de  Faga  Secnli,  cap.  v. 

^  Hieronym.  lib.  iv.  in  Ezec.  cap.  zvL 

^*  Augustin.  Epiflt.  cxix.  ad  Januar.  cap.  xL 

^  Augustin.  de  Fide  et  Symbol,  cap.  viL  Yide  etiam  Ampbiloch.  dtatns 
a  Patrib.  Concilii  Constantinop.  ann.  754.  Epiphan.  Epist.  ad  Jofaan. 
Hiero6ol.  tom.  i.  Oper.  Hieronym.  Epist.  LX.  Epiphan.  citatus  a  ConciL 
Constantinop.  in  Act.  YI.  torn.  ▼.  ConciL  Nicsen.  II.  Epiphan.  in  Panar. 
Haeres.  Ixxi^.  447. 
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newly  converted  from  paganism,  the  customs  whereof  they  EnwAaD  VI* 
had  not  as  yet  so  fully  unlearned"  ". 

At  that  assembly,  commonly  called  the  General  Council  coundiofNioo 
of  Nice,  A.  D.  787,  the  worship  of  images  were  decreed : —  J^^onS^. 
'^  We  salute  the  honourable  images ;  let  them  be  anathema 
who  do  not.*" — "  We  honourably  worship  the  holy  and  vener- 
able images".*' — '*  The  honour  rendered  to  the  image  is  trans- 
mitted to  the  prototype;  and  he. who  worships  the  figure,, 
worships  the  substance  of  that  which  is  represented  by  it"/' 

Charlemagne,  supported  by  almost  the  entire  of  the  church, 
protested  against  the  decrees  of  this  Nicene  Council,  and  pub- 
lished the  ^*'  Caroline  Books,''  stating  the  grounds  of  his  objec^ 
tions,  which  were  transmitted  to  Pope  Adrian,  who  fruitlessly 
attempted  to  answer  the  objections  that  were  urged. 

To  determine  this  controversy,    a  council  assembled  at  coandiat 
Franckfort,  a.  d.  794,  composed  of  British,  Gallican,  German,  ][^^"*' 
and  Italian  bishops,  at  which  two  legates  from  the  Bishop  of 
Rome  were  present. 

The  Anglican  and  other  churches  considered  that,  as  to  the  The  Anglican 
images  of  Christ,  he   being  God   as  well  as  man,  it  was  ^^^ommi- 
impossible  to  represent  him  by  an  image.     For  either  the  dcwAitwM 
image  would  represent  only  his  manhood,  which  would  not  present  christ  by 
be  Christ,  but  merely  a  division  of  the  two  natures  which  ****°**«®* 
are  in  him,  or  otherwise  it  must  be  supposed  that  the  incom- 
prehensible deity  was  comprehended  by  the  lines  of  human 
flesh :  in  either  case  the  guilt  of  blasphemy  would  be  incurred. 
But  they  were  also  opposed  to  the  use  of  all  images  in  reli- 
gious worship ;  considering  it  to  be  a  dishonour  to  the  saints, 
and  a  mere  taint  of  heathenism. 

It  was  proved  to  be  condemned  by  the  Scriptures,  and  Proved  to  be  con- 
uncountenanced  by  Epiphanius,  Gregory,  Chrysostom,  Atha-  J^"^"^^ 
nasius,  and  others,  who  had  forbidden  images  altogether,  not 
suffering  them  even  in  private  houses  for  fear  of  their  becoming 
a  sort  of  lares,  or  household  gods^^ 

'^  Arohb.  Usher^s  Beply  to  a  Jesuit,  440,  441 ;  et  etiam  ibid,  passim, 
430^-445. 

^  Angustin.  de  MoribuB  Ecdesig  CathoIic9,  cap*  zxziv.  Hincmar. 
Bemens.  lib.  contra  Hinomar.  Laadunens,  cap.  xx.  EgolismeiiB  Monach. 
in  Vita  Caroli  Magni.  AnnaL  Foldens.  Ado,  Begino,  et  Hermann.  Ck>nt- 
lact.  in  Chronic,  ann.  794. 

»  Cone.  Nice  IL  a.d.  787,  Cone.  VH.,  318, 322. 

^  Cone.  VIL,  566. 

^^  Cone.  VIL,  43«,  440, 441,  444, 508,     FeiceTBl  on  Schism,  77>  78. 
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Edward  VI.       Upon  these  and  other  grounds,  the  Council  «t  Franckfort 
1847— iflga.    «  ryected;'  "  despised,^  and  *^  condemned,^  the  decrees  of  the 
2fS!;^^    Council  at  Nice  ". 

derpoe^andcofi-  The  decreos  of  the  Nicene  Synod  were  again  condemned  at 
oftheKioenT^  Constantinople,  a.d.  814'^;  and,  a.d.  824,  were  likewise 
*'*""**^  rejected  by  a  great  assembly  of  bishops  at  Paris  *•. 

B^fci,».>^i^i  Notwithstanding  these  explicit  rejections,  the  Council  of 

^^  rf*^  Trent,  a.  d.  1663,  unsanctioned  by  Scripture,  made  the  fol- 
Aj>.  IMS.  '  lowing  decree : — ^^  The  holy  synod  commands,  moreover,  that 
the  images  of  Christ,  of  the  Virgin  mother  of  God,  and  of  other 
saints,  are  to  be  especially  had  and  retained,  in  the  temples,  and 
that  due  honour  and  veneration  be  paid  to  them;  .  .  .  be- 
cause the  honour  which  is  shown  to  them,'  is  referred  to  the 
prototypes  which  they  represent :  so  that  by  the  images  which 
we  kiss,  and  before  which  we  uncover  our  heads,  and  fall  dovm, 
we  adore  Christ  and  reverence  the  saints,  whose  likeness  they 
bear.  As  was  ordained  by  the  decrees  of  the  councils,  but 
especially  of  the  second  Nicene  Synod.  .  .  .  But  if  any 
shall  teach,  or  think,  contrary  to  these  decrees,  let  him  be  ana- 
thema ^.^ 

The  doctrine  of  purgatory**  has  been  entertained  by  numer- 
ous sects,  but  there  is  no  necessary  connexion  between  praying 
for  the  dead  and  the  belief  in  purgatory'*;  in  fact,  a  dbort 
form  of  prayer  is  inserted  for  the  dead  in  the  Canons  of 
Gloveshoo**. 
Tertniiuiin^jeots      Tertulliau**  oountcth  it  injurious  unto  Christ,  to  hold  that 
pui^ktar!^        such  as  be  called  from  hence  by  him  are  in  a  state  that  should 
be  pitied.     Whereas  they  have  obtained  their  desire  of  being 
with  Christ,  according  to  that  of  the  apostle  (Philip,  i.  23), 
^*  I  desire  to  depart  and  be  with  Christ.^ 
St  AmtetMB  St.  Ambrose  *%  in  his  book  of  the  ^^  Good  of  Death,^^  teacheth 

i!l!pLM8e1b«m  '^  ^^  death  ^^  is  a  certain  haven  to  them  who,  being  tossed 
trouble  to  tran-     \j^  the  great  sea  of  this  life,  desire  a  road  of  safe  quietness  ;'*^ 

"  ^  Qui  snpra  sanctisrimi  patres  noetri  omoiinodis  adorationem  et  Bervi- 
tntem  renuentes,  contempsenmt,  atque  oonsentientes  condenmavenmt** — 
Gone.  VII.,  1057. 

*^  Ibid.  1299.  *•  Ibid.  1542. 

•*  Cone.  Trent,  a.d.  15SS.  Sees.  XXV.,  Oono.  XIV.,  895.  Vide  etiazn 
Cone.  VIII.,  1127, 1128,  et  Art.  XXII.  of  the  Church  Of  England,  eoiUra, 

**  Vide  Archb.  Usher's  R^lj  to  a  Jesnit,  154^-167- 

"  Bingham's  An.  \i.  671,  68&  Soames,  324,  385, 349,  388.  1  Short's 
Church  Hist  26. 

^'  Johnson's  Canons,  Pref.  xix. ;  et  etiam  747. 

*^  TeriuL  Hb.  de  Patient.  oafK  ix«      ^  Ambrose  de  Bono  Mortis^  cap.  iv. 
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that  *'  it  maketh  not  a  man^s  state  worse,  but  snch  as  it  findeth  EDWAmoTI. 
in  every  one,  such  it  reserveth  unto  the  future  judgment,  and  ^^7— lftM> 
refresheth  with  rest  C^  that  thereby  ^*  a  passage  is  made  from 
corruption  to  incorruption^  from  mortality  to  inmiortality, 
from  trouble  to  tranquillity*^/^  Therefore  he  8aith*%  that 
where  '^  fools  do  fear  death  as  the  chief  of  evils,  wise  men  do 
desire  it  as  a  rest  after  labours,  and  «i  end  of  their  evils  :^^ 
and  upon  these  grounds  exhorteth  us,  that  **  when  that  day 
oometh,  we  should  go  without  fear  to  Jesus  our  Redeemer, 
without  fear  to  the  council  of  the  patriarchs,  without  fear  to 
Abraham  our  lather;  that  without  fear  we  should  address 
ourselves  unto  that  assembly  of  saints  and  congregation  of  the 
righteous.  Forasmuch  as  we  shall  go  to  our  fathers,  we  shall 
go  to  those  schoolmasters  of  our  faith ;  that  albeit  our  works 
fail  us,  yet  faith  may  succour  us,  and  our  title  of  inheritance 
defend  us  •^'" 
Gregory  Nazianzen,  in  his  funeral  orations,  so  far  from  otntryvt 


thinking  of  any  purgatory  pains  prepared  for  men  in  the  other  ^eTS^JIH^ 
world,  plainly  denieth**  that,  after  the  night  of  this  present  A»triiieof»irar. 
life,  "  there  is  any  purging''  to  be  expected.    And  therefore 
he  telleth  us  **,  ^^  that  it  is  better  to  be  corrected  and  purged 
now,  than  to  be  sent  unto  the  torment  there,  where  the  time 
of  punishing  is,  and  not  of  purging.'*' 

St.  Jerome''  oomforteth  Paula  for  the  death  of  her 
daughter  Blcesilla,  in  this  manner: — ^^  Let  the  dead  be 
lamented,  but  such  a  one  whom  Gehenna  doth  receive,  whom 
hell  doth  devour,  for  whose  pain  the  everlasting  iire  doth  burn. 
Let  us,  whose  departure  a  troop  of  angels  doth  accompany, 
whom  Christ  cometh  forth  to  meet,  be  more  grieved  if  we  do 
longer  dwell  in  this  tabernacle  of  death ;  because,  as  long  as 
we  remain  here,  we  are  pilgrims  from  Ood.'' 

GennadiuB  ^\  in  a  book  wherein  he  purposely  taketh  upon  oennadim 
him  to  reckon  up  the  particular  points  of  doctrine  received  by 
the  church  in  his  time,  when  he  cometh  to  treat  of  the  state 
of  souls  separated  ftt>m  the  body,  nuiketh  no  mention  at  all 
ci  purgatory,  but  layeth  down  this  for  one  of  his  positions : — 

"  AmbroBe  de  Bono  Mortis,  o^  iv.  ^  Ibid.  cap.  viiL 

•7  Ibid.  cap.  xiL  o"*  Nazianz.  Orat.  XXXII.  4ii  F^isclia. 

^  Ibid.  Orat  XV.  in  Plagam  gnuidinisy  indeque  in  locu  Cdnimunib. 
Maximi,  8enn.  XLV.  el  Antmui,  part  ii.  8erm.  XCIV, 
'•  Hieron.  Epirt.  XXV. 
7*  Gennad.  de  EpdesiaBtic.  Dogmatib.  cbhj^  budz. 
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Deflnition  of  pur* 
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to  the  OouncU  of 
Floraioe. 


'^  After  the  agceiuion  of  our  Lord  into  heaven,  the  souIb  of  all 
the  saints  are  with  Christ,  and  departing  out  of  the  body  go 
unto  Christ,  expecting  the  resurrection  of  their  body,  that 
together  with  it  they  may  be  changed  unto  perfect  and  per- 
petual blessedness;  as  the  souls  of  the  sinners  also,  being 
placed  in  hell  under  fear,  expect  the  resurrection  of  their  body, 
that  with  it  they  may  be  thrust  unto  everlasting  pain.*^ 

In  like  manner,  Olympiodorus,  expounding  that  place  of 
Ecclesiastes  ^',  '^  If  the  tree  fall  toward  the  south,  or  toward 
the  north,  in  the  place  where  the  tree  falleth,  there  it  shall  be,^ 
maketh  this  inference  thereupon '' :  ''  In  whatsoever  place, 
therefore,  whether  of  light  or  of  darkness,  whether  in  the 
work  of  wickedness  or  of  virtue,  a  man  is  taken  at  his  death, 
in  that  degree  and  rank  doth  he  remain ;  either  in  light  with 
the  just  and  Christ  the  king  of  all,  or  in  darkness  with  the 
wicked  and  the  prince  of  this  world  ^*.'" 

About  the  middle  of  the  third  century,  Origen  asserted 
that  the  faithful  (the  apostles  themselves  not  excepted)  would, 
^^  at  the  day  of  judgment,  pass  through  a  purgatorial  fire;^  to 
endure  a  longer  or  a  shorter  time,  according  to  their  imper- 
fections. ''  In  this  hypothesis,  directly  contrary  to  many 
express  texts  of  Scripture,^  he  was  followed  by  some  great 
men  in  the  Church.  It  appears  that,  a.  d.  398,  the  doctrine 
of  purgatory  was  new,  as  St.  Augustin  alludes  to  it,  as  a 
thing  which  '^  possibly  may  be  found  so,  and  possibly  never  f^ 
so  likewise  Bede,  as  '^  not  altogether  incredible.''^ 

Towards  the  end  of  the  fifth  century.  Pope  Gregory  under- 
took to  assert  this  problem ; — four  hundred*  years  after.  Pope 
John  XYIII.,  or,  as  some  say,  XIX,,  instituted  a  holyday, 
wherein  he  required  all  men  to  pray  for  the  souls  in  purga- 
tory;— at  length  the  Cabal  at  Florence^^  1438,  turned  die 
dream  into  an  article  of  faith. 

The  definition  of  purgatory,  according  to  the  Council  of 
Florence  is,  "  If  any  true  penitents  depart  this  life  in  the  love 
of  God  before  that  they  have  made  satisfaction  by  worthy 
fruits  of  penance  for  &ults  of  commission  and  omission,  their 
souls  are  purified  by  the  pains  of  purgatory,  and  that  for  their 


7«  Ecdee.  xi.  3.  ^»  Olymp.  in  Eodee.  xi. 

^*  Vide  etiam  1  JohnL  7;  John  v.  24;  1  Cor.  xv.  18;  1  The8S.iv.  16; 
Ilev.xiy.l3;  2Cor.v.6,8;  laaL  viii.  19, 20 ;  Luke xvi. 29, Sa  Anton. 
Melifls.  part  L  Serm.  LVIII.  Slc 

7*  CJona  XIIL,  516, 
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release  from  these  pains,  the  suffrages  of  the  £uihful  who  are  Edwawd  YI. 
alive  are  profitable  to  them :  to  wit,  the  sacrifices  of  masses,     ^  ""  ^   * 
prayers  and  ahns,  and  other  works  of  piety,  which,  according 
to  die  appointment  of  the  church,  are  wont  to  be  made  by  the 
fiuthful  for  other  believers  ^^.^ 

In  1563,  the  Council  of  Trent  made   the   following  de^  imdulobitcbs. 
cree,  concerning    indulgences.     *^  The  holy  synod  teaches  ^^^^^^J^ 
and  enjoins  that  the  use  of  indulgences,  being  extremely  SjJxxv^"'' 
wholesome  for  Christian  people,  and  approved  by  the  autho- 
rity of  the  sacred  councils,  be  retained  in  the  church,  and 
condenms  with  anathema  those  who  either  assert  that  they 
are  useless,  or  deny  that  the  church  has  the  power  of  granting 
them,  &c"."" 

Dr.  Southey '*  observes,  '^  Happily  for  mankind,  the  autho-  Authority  of  the 
rity  of  the  pope  extended  over  purgatory.  The  works  of  tcH^^thT^' 
supererogation  were  at  his  disposal,  and  this  treasury  was  in-  ?^^  *™*^' 
exhaustible,  because  it  contained  an  immeasurable  and  infinite 
store  derived  from  the  atonement,  one  drop  of  the  Redeemer's 
blood  being  sufficient  to  redeem  the  whole  human  race,  the 
rest  which  had  been  shed  during  the  passion  was  given  as  a 
legacy,  to  be  applied  in  mitigation  of  purgatory,  as  the  popes 
in  their  wisdom  might  think  fit.  So  they,  in  their  infallibility, 
declared,  and  so  the  people  believed !  The  popes  were  liberal 
of  this  treasure.  If  they  wished  to  promote  a  new  practice 
of  devotion^  or  encourage  a  particular  shrine,  they  granted  to 
those  who  should  perform  the  one,  or  visit  the  other,  an 
indulgence,  that  is,  a  dispensation  for  so  many  years  of  purga- 
tory ;  sometimes  for  shorter  terms,  but  often  by  centuries,  or 
thousands  of  years,  and,  in  many  cases,  the  indulgence  was 

plenary a  toll-ticket  entitling  the  soul  to  pass  scot- 

free.^' 

^'  Gone.  Florence,  a,d.  1488,  Bess.  XXY.;  Cone.  XIIL,  615,  vide  etiam 
Gone.  Trent,  a.d.  1563,  Sess.  XXY.,  Cone.  XIV.,  894.  The  Fathers  of 
the  Church  who  have  borne  witness  against  the  doctrine  of  purgatory,  are 
IrensBus,  (Adv.  Heares.  1.  ▼.  c  5);  CypHan,  (Ad  Demetrian^  1. 404) ;  Atha- 
nasius,  (de  Virgin.,  i  1056) ;  Hilary,  (Tract,  in  Ps.  cxx.  IIL  24) ;  Gregory 
Nazianzen,  (in  Plagam  gnmdiniSy  229);  Gregory  NyBsen^  (a.  d.  371»  Dud. 
de  Anim.  et  Resurrect,  torn.  II.  651) ;  Jerome,  (in  Esaiam,  c.  49,  torn.  v. 
219) ;  Cyiil  of  Alexandria,  (Comm.  in  Joan.  Evang.  lib.  xii.  c.  36, 1014) ; 
Leo  I.  (Epifit.  XCL  ad  Theodomm,  voL  v.  2,  929) ;  Macarius,  (HomiL 
XXIL  302);  Perceval,  on  Roman  Schism,  passim.  Vide  etiam  Art. 
XXXII.  of  the  Church  of  England,  contra, 

^'  Cone.  XIV.,  917.  Vide  Art.  XXII.  of  the  Church  of  England,  contra. 

7*  Southey*8  Book  of  the  Church,  184. 
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Edwaeh  VL       It  wag  the  practice  of  the  primitiye  ChriBtiaiui'*,  in  cases  of 

gross  sin,  and  when  the  conscience  was  tronbled,  pablidj  to 

FMj^^"  ^^  acknowledge  their  misdeeds  before  God  and  man,  or  to  make 
practioeof  the  &  confcBsion  to  a  pricsfc,  in  order  that  they  might  be  directed 
ptimitf ve  chito-   1;^  tjjg  paths  of  religion,  and  to  receive  such  other  advice  as 

might  be  requisite  towards  a  reformed  life. 

Si.  ciiryMtom        Chrysostom**,  in  alluding  to  ccmfession  saith,  *-*  It  is  not  neces- 

SJ^Lay  thir*  ^^  *^*  *^^^  shouldest  confess  in  the  presence  of  witnesses : 

thoushouidcrt     let  the  inquiry  of  thy  offences  be  made  in  thy  thought;  let 

prewnoeofwii-    this  judgment  be  without  a  witness;  let  God  only  see  thee 

"*'**•"  confessing.^ — "  Therefore  I  intreat  and  beseech  and  pray  you, 

that  you  would  continually  make  your  confession  to  God. 

For  I  do  not  bring  thee  into  the  theatre  of  thy  fellow-servants, 

neither  do  I  constrain  thee  to  discover  thy  sins  unto  men : 

unclasp  thy  conscience  before  Grod,  and  diow  thy  wounds  unto 

him,  and  of  him  ask  a  medicine.    Show  them  to  him  that 

will  not  reproach,  but  heal  thee.     For  although  thou  hold  thy 

peace,  he  knoweth  $!ll*\'*'* 

8L  Augustine,  to      St.  Augustiue*'  also  expresses  himself  to  the  same  eflect. 

the  Bune  effect,    u  ^wTiat  havo  I  to  do  with  men  that  they  should  hear  my 

confessions,  as  though  they  should  heal  all  my  diseases  T 
origen  obwireB,       Origcu*'  saith,  ^^  Look  about  thee  diligently  unto  whom  thou 
thli^utoSS*      oughtest  to  confess  thy  sin.    Try  first  the  physician,  unto 
unto  whom  thoa  whom  thou  oughtcst  to  declare  the  cause  of  thy  malady,  who 
totbysto."^     knoweth  to  be  weak  with  him  that  is  weak,  to  weep  with 
him  that  weepeth,  who  understandeth  the  discipline  of  con- 
doling and  compassionating;  that  so  at  length,  if  he  shall 
say  anything,  who  hath  first  showed  himself  to  be  both  a 
skilful   physician   and  a  merciful,  or  if  he  shall  give  any 
counsel,  thou  mayest  do  and  follow  it.**^ 
St  Basunoteth,        ^^^  ^  St.  Basil**  wcU  uoteth,  "  The  very  same  course  is  to 
"  The  yeiy  nine  ^e  held  in  the  confession  of  sins,  which  is  in  the  openinir  of  the 

course  istobe,  _  • 

held  in  the  con-  discascs  of  the  body.  As  men  therefore  do  not  discover  the 
i^id^isin  the  diseases  of  their  body  to  all,  nor  to  every  sort  of  people,  but  to 
opening  of  the     thoso  that  are  skilful  in  the  cure  thereof;  even  so  ousht  the 

difleaees  of  the  ^ 

body." 

^*  Bingham's  Ant.  vi.  871,  Till,  ll?^  130.     Johnson^s  Canons,  994,  90. 

^  ChiyBost.  HomiL  de  Peenitent.  et  Confession,  tom.  t«  edit.  Latin.  CoL 
901,  edit.  Basil,  ann.  166& 

'^  Id  circa  finem,  Horn.  V.  ircpl  oxoroX^irrov,  de  inoompreheosib.  Dei 
Natur.  tom.  VI.  edit  Gnec  D.  Hen.  Savil,  424»  et  touL  y.  262, 263. 
Archb.  Usher^s  Reply  to  a  Jesuit,  77> 

^*  Aug.  Confess,  lib.  x.  cap.  3.  "  Orig.  in  FsaL  xxzvii.  Horn.  II. 

^*  BaoL  in  RegiiL  brevioribus  Resp.  229. 
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oonfefision  of  our  sins  to  be  made  unto  such  as  are  able  tp  cure  Bdwakd  VI. 
them,  according  to  that  which  was  written**,  '  Ye  that  are    ^^7— IMS. 
strong,  bear  the  infirmities  of  the  weak,^  that  is,  take  them 
away  by  your  diligence  f^  and  to  the  same  effect  saith  Ori« 
gen"*,  ^*  If  he  understand  and  foresee  that  thy  disease  is  such 
as  ought  to  be  declared  in  the  assembly  of  the  whole  Church, 
and  cured  there,  whereby,  peradventure  both  others  may  be 
edified,  and  thou  thyself  more  easily  healed ;  with  much  de- 
liberation, and  by  the  very  skilful  counsel  of  that  physician,  • 
must  this  be  done.^^ 

St.  Chrysostom*'  in  expounding  1  Cor.  xi.  28: — "  Let  a  Exporftionof 
man  examine  himself,  and  so  let  him  eat  of  that  bread,  and  ^  chxyBCMtom!^ 
drink  of  that  cup  f  ^ — laith,  ^'  Let  every  one  examine  himself, 
and  then  let  him  come.  He  doth  not  bid  one  man  to  examine 
another,  but  everyone  himself;  making  the  judgment  private, 
and  the  trial  without  witnesses  ;^  and  in  the  end  of  his  second 
homily  of  fasting  (which,  in  others,  is  the  eighth  de  Psmi- 
tentia),  frameth  his  exhortation  accordingly  *' :  '^  Within  thy 
conscience,  none  being  present  but  Ood,  who  seeth  all  things, 
enter  thou  into  judgment,  and  into  a  search  of  thy  sins,  and 
recounting  thy  whole  life,  bring  thy  sine  unto  judgment  in 
thy  mind  :  reform  thy  excesses,  and  so  with  a  pure  conscience 
draw  near  to  that  sacred  table,  and  partake  of  that  holy 
sacrifice  ••."*' 

Respecting  absolution,  even  St.  Chrysostom  says,  ^^.  None  AinoLimoN. 
can  forgive  sins  but  Ood  alone ••.'*'   "  To  forgive  sins  belongeth  a^^N^II^'Sin 
to  no  other^^''     "  To  forgive  sins  is  possible  to  God  only'"."  ^^^^c^™^"* 
^^  God  alone  doth  this ;  whioh  also  he  worketh  in  the  washing 
of  the  new  birth**.^     Vt^herein  that  the  work  of  cleansing  the 
soul  is  wholly  God\  and  the  minister  hath  no  hand  at  all  in 
effecting  any  part  of  it.     Optatus  proveth  at  large,  in  his  fifth 

•»  Vide  Archb.  Usher's  Reply  to  a  Jesuit,  74— Otf . 

*  Origen  in  PsaL  zxxrii  torn:  ii. 

""f  Ch^soflt  in  1  Cor.  xi.  HomiL  XXVIIL 

"  Idem.  torn.  vi.  SaTil,  837. 

^  PsaL  xxxii.  6,  6 ;  2  Sam.  xxiiL  1 ;  2  Chron.  vi.  37,  39 ;  1  Kings  viii. 
47«  M ;  Luke  xviii,  13, 14;  Heb.  xiL  9 ;  1  John  i.  9 ;  Jerem. viii,  82 ;  Jam. 
V.  16.  Greg.  Exposit.  ii.  Psal.  Psenitent.  Bas,  in  PsaLxxxyiiL  Ainbroe. 
lib.  X.  Comment,  in  Lac.  cap.  zxiL  Gloss,  de  PsBuit.  Distinct,  L  cap.  2. 
Laciymfld.  8oorat.  Hist.  lib.  ▼.  cap.  xix. 
.  ^  Chryiost.  in  2  Corinth.  iiL  Homil.  VI. 

"^  Idem,  in  Johan  viii.  HomiL  LIY.  edit  Gnee.  veL  LIIL 

"'  Id.  in  1  Cor.  xr,  HomiL  XL. 

*'  Chrysost,  in  1  Cor,  xv.  HoniL  XL. 
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book  against  the  Donatists ;  showing  that "  none  can  wash 
the  filth  and  spots  of  the  mind  but  He  who  is  the  framer  of 
the  same  mind  ;^  and  convincing  the  heretics,  as  by  many 
other  testimonies  of  holy  Scriptures,  so  by  that  of  Isaiah  i.  18, 
which  he  presseth  in  this  manner*^:  ^^  It  belongeth  unto  God 
to  cleanse,  and  not  unto  man;^  he  hath  promised  by  the 
prophet  Isaiah,  that  he  himself  would  wash,  when  he  saith« 
*'  K  your  sins  were  as  scarlet,  I  will  make  them  as  white  aa 
snow.**  I  will  make  them  white,  he  said ;  he  did  not  say,  I 
will  cause  them  to  be  made  white.  If  Gh>d  hath  promised  this, 
why  will  you  give  that,  which  is  neither  lawful  for  you  to 
promise,  nor  to  give,  nor  to  have!  Behold,  in  Isaiah,  God 
hath  promised  that  he  himself  will  make  white  such  as  are 
defiled  with  sins,  not  by  man**.*^ 

This  doctrine  was  held  by  the  Church  of  Home**;  for 
Gregory  the  Great,  upon  Psalm  zxxii.  5,  *^  I  said,  I  will  con* 
fess  my  transgressions  unto  the  Lord ;  and  thou  forgavest  the 
iniquity  of  my  sin,^^  conceived  the  following  to  be  a  sound 
paraphrase*^  ^'  Thou  who  alone  sparest,  who  alone  forgivest 
sins.     For  who  can  forgive  sins  but  God  alone'T 

The  Church  of  Rome,  in  order  to  wield  a  greater  political 
influence,  by  acquiring  a  knowledge  of  all  the  earthly  concerns 
of  its  votaries,  but  without  any  Scriptural  authority,  declared 
that,  there  was  no  hope  of  pardon  from  God,  except  through 
confession,  and  the  absolution  of  a  priest ;  and  the  priest  con- 
sequently assumed  the  character  of  a  judge,  as  well  as  that  of 
an  adviser. 

The  decree  of  Innocent  III.,  concerning  confessions,  is  con- 
tained in  Canon  XXI.  of  those  which  are  designated  aa 
being  under  the  IV.  Lateran  Council :  ^'  Let  every  believer  of 
both  sexes,  after  he  has  come  to  years  of  discretion,  faithfully 
make  solitary  confession  of  all  his  sins,  at  least  once  in  the 
year,  to  his  own  priest,  and  study  to  the  utmost  of  his  power 
to  fulfil  the  penance  enjoined  him,  reverently  receiving  the 
sacrament  of  the  eucharist,   at  least  at  Easter,  unless,  per- 


^  Optat  lib.  V.  *>  Archb.  Usher's  Reply  to  a  Pnritaii,  99—150.  : 

**  Ibid.  100.     1  John  L  9.    Rom.  ▼.  4. 

*7  **  Tn,  qui  solus  percis,  qui  solus  peccata  dimittis.  Qais  enim  potest  pec* 
cata  dimittere,  nisi  solus  Dens  ?*'  Gregor.  Exposit.  II.  Psalmi  PsBiiitentiaL 

*'  Euthym.  cap.  ziiL  in  Matt.  Chrysost.  in  Matt.  ix.  HomiL  XXIX. 
Gnec  Novatian.  de  Trinitat,  cap.  ziii.  Athanas.  Oiat.  III.  cont.  Arian 
torn.  L  239.  Ambroe.  Epist.  LXXVI.  ad  Btudiun.  Optat.  lib.  v.  contra 
Donatist.    August.  Tract.  lY .  in  1  Johan  IIL ;  et  Nov.  Test  passim. 
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chance,  at  the  advice  of  his  own  priest,  he  shall  be  induced  to  Edwabb  YI. 

abstain  from  the  receiving  it,  for  a  time,  on  some  reasonable         ' 1 

account ;  otherwise  let  him,  while  living,  be  denied  entrance 
into  the  church;  and,  at  death,  be  deprived  of  Christian 
burial;^  .... 

By  Canon  VII.  of  the  Council  of  Trent,  those  were  to  be  TheGoimoaof 
accursed  who  did  not  affirm  that  sacramental  confession  to  the  ]^!^^'^^^' 
priests  of  every  sin  was  ordained  by  Christ,'and  was  by  divine  JJlf  J|2Iiti**'of 
authority  necessary  for  forgiveness.     And,  by  Canon  IX.  those  » priMt  is  not  a 
were  to  be  accursed,  who  affirmed  that,  the  sacramental  abso-  J^'^"*^*^ 
lution  of  the  priest  was  a  ministerial,  and  not  a  judicial,  act*'. 

It  was  from  ^^  confession  and  absolution,^  that  the  See  of 
Rome  was  enabled  to  acquire  her  ahnost  boundless  influence — 
because,  from  the  improper  exercise  of  this  authority,  the  fear 
of  human  laws  became  die  only  restraint  upon  evil  propensi- 
ties, when  men  Were  taught  to  believe  that,  the  account  with 
divine  justice  might  easily  be  settled  ^'^; — and  what  moral 
power  can  be  compared  with  that  of  him,  to  whom  every 
criminal  act,  every  idle  word,  every  guilty  thought,  is  laid 
open;  from  whom  no  secret  may  be  witholden;  and  from 
whom  pardon,  if  received  at  all,  must  be  received  ? 

Its  effect  upon  the  practical  morality  of  private  life  was  QoMttonsiii 
equally  pernicious ;  for  if  modesty  was  brought  with  a  female  Slanlctor*ti»* 
to  confession,  it  was  a  crime  that  rendered  her  unworthy  of  nKMtinunomi. 
absolution,    although    many  questions    in   confessicm    were 
such^®^  that  no  mother,  be  she  never  so  abandoned,  would 
have  inquired  of  her  daughter;   in  fact,  they  were  of  so  vile 
and  filthy  a  character,  that,  either  in  a  moral  or  worldly  sense, 
they  could  only  have  excited  the  uttermost  of  disgust  in  the 
breasts  of  husbands  and  of  lathers,  mingled  with  sentiments 

»•  SesB.  XIV.   Ck)nc  XIV.,  815—826. 

*^  Tables  were  actually  set  forth  by  authority,  in  which  the  rate  of 
absolution  for  any  imaginable  crime  was  fixed,  and  the  most  atrocious  might 
be  committed  with  spiritual  impunity  for  a  few  shillings.  The  foulest 
murderer,  and  parricide,  if  he  esci^ped  the  hangman,  might,  at  this  price  set 
his  conscience  at  ease  concerning  aU  further  consequences. — Southey*s  Book 
of  the  Church,  187* 

*^^  The  questions,  which  a  priest  was  required  by  express  injunctions,  to 
put  to  married  and  unmarried  females,  were  so  disgustingly  obscene,  so 
repellant  to  every  received  notion  of  innate  female  modesty,  even  in  the 
most  depraved,  that  these  pages  cannot  be  polluted  by  their  transcription. 
Those  who  are  desirous  of  receiving  positive  proof  respecting  this  state- 
ment, are  referred  to  Theolog.  Dog.  et  Mor.  Ludo.  Bailly.  L^j^duni,  1818, 
tom.  vi  285,  268—272,  283 ;  et  etiam  Theolog.  Mor.  et  Dog.  Petri  Dens, 
torn.  iv.  380  ;  tom.  vi.  239,  240 ;  tom.  viL  147>  149»  150, 153. 
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^WAAD  VL  of  jjifi^  mspieioii : — far  thoee  niio  are  Yvmi  in  the  frailtiei 

of  hmmii  nstarB  miut  be  swate,  that  impropriety  of  diaeonne 

between  the  sexes,  invariably  engmden  crimiDal  pnqienntiei; 

and  the  pages  of  history  affind  cogent  eyidenfie»  that  priests 

can  rarely  support  the  character  of  impeccable  beings. 

PnAscn.  The  penanoes  generally  imposed  by  the  clergy,  were  frsting, 

^^^^^      wandering,  laying  aside  arms,  and  external  pomp,  a  change  of 

«>anr.  clothes,  not  allowing  iron  to  come  near  the  nails  or  hair,  and, 

though  last  not  least,  alms  deeds'*'. 
3f>cn>iTTor  Tho  Cooncil  of  Trent,  in  1547,  was  the  first  that  decreed 

^o,"^*^'  the  necessity  of  the  ^priests'  intention  for  the  validity  of  the 
Cooncil  oSTTfat,  BacTaments : — thus,  hy  Canon  XI.,  *^  If  any  shall  say,  that 
Yii.  there  is  not  required  in  the  ministers,  while  they  pwform  and 

confer  the  sacraments,  at  least  the  intention  of  doing  what 
the  Church  does :  let  him  be  accursed.""    By  this  doctrine  the 
priest  csn  prevent  any  -permm  from  participating  in  the  ordi* 
nances  of  «dvation  '**. 
DisPBUftATioir         Those  also  were  to  be  accursed,  who  said  that,  the  church 
irrrii  thb  lbtit.  ]^  g^^  powcr  to  dispeuso  with  the  Levitical  deinees  of  con* 
coxBANocunrr.  ssngoiuity  ss  impediments  to  marriage  **% — who  denied  that 
tt^^^i^^  ^'    marriage  solemnized,  but  not  consummated,  was  dissolved  by 
iwrocATwrnor     the  rcUgious  profession  of  one  of  the  parties*^, — and  those 
SAinn.  ^^^  denied  that  the  saints  departed,  were  to  be  invoked  '^. 

Roman  Cathouc       ^^'  ■^^^^^  ststes**',  that  uo  one  single  council,  general 
schismatic  doo-     or  proviucial,  or  one  single  ecclesiastical  writer,  layman  or  clerk, 
niacd  by  the  pri-  in  thc  first  sevcu  centuries,  can  be  cited,  which  will  prove,  that 
mitive  chanrb.     ^^^^^  }^  j^^^  cuforced  to  auy  of  the  Roman  CathoUc  schis- 
matic doctrines  on  pain  of  anathema,  or  taught  an  assent  to 
any  one  of  them  to  be  essential  to  salvation,  or  required  an 
assent  to  any  one  of  them,  as  a  term,  of  conmiunion. 
roxamcatbouc       ^^  conclusion,  Canon  III.  of  the  IV.   Lateran  Council, 
oocniNn  or      ^iu  portray  Roman  Catholic  notions  of  "  Christian  charity"" 

CHKISTIAIf  C1IA~ 

RiTYAirDTOLB-    zsxd  ^' uuiversal  tolcratiou  i""  thus, — 

'*  We  excommunicate  and  anathematize  every  heresy  vrfiich 
exalteth  itself  against  this  holy,  orthodox,  and  Catholic 
faith,  which  we  have  set  forth  above:  condemning  all  heretics, 


BATIOir. 


IM 


Johnaon,  9S3,  64.  lb.  07.     1  Short*8  Church  Hist.  37. 
»"  Cone  XIV.,  776—779.   Perceval,  Hist.  Not.  22, 28. 
*•*  Cone.  Trent,  a.d.  1663,  Sen.  XXIV.  Cuum  III.  Cone  JOV.,  873— 
«76^  "*  Canon  VII.  VIII.  IX.  Ibid. 

»«•  Decree,  Cone  Trent,  a.d.  1663,  Seas.  XXV.    Cone.  XIV.,  896. 
^""^  Perceval  on  Schism,  Introd.  xxvUt. 
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by  whatsoever  names  they  may  be  reckoned :  who  have  indeed  Ebwakd  VL 

diverse  faces,  but  their  tails  are  bomid  together,  for  they  make         "" 

agreement  in  the  same  folly. . 

^'  Let  such  persons,  when  condemned,  be  left  to  the  secular  BxeommiiBi- 
powers  who  may  be  present,  or  to  their  officers,  to  be  punished  ^^t'tot^*" 
in  a  fitting  manner,  those  who  are  of  the  clergy  being  first  "«'"*"  ^"^^^ 
degraded  from  their  orders ;  so  that  the  goods  of  such  eon- 
denmed. persons,  being  laymen,  shall  be  confiscated;  but  in 
the  case  of  clerks,  be  applied  to  the  churches  from  which  they 
received  their  stipends. 

"  But  let  those  who  are  only  marked  with  suspicion,  be  Those  who  aw 

onlv  nutrkod 

smitten  with  the  sword  of  anathema,  and  shunned  by  all  men  withnupidon, 
until  they  make  proper  satisfaction,  unless,  according  to  the  ^^^1!!!|^ 
grounds  of  suspicion,  and  the  quality  of  the  person,  they  shall  of  anathetna. 
have  demonstrated  their  innocence  by  a  proportionate  purga- 
tion ;  so  that  if  any  shall  persevere  in  excommunication  for  a 
twelvemonth,  thenceforth  they  shall  be  condemned  as  heretics. 
And  let  the  secular  powers,  whatever  offices  they  may  hold, 
be  induced  and  admonished,  and,  if  need  be,  compelled  by 
ecclesiastical  <3ensure,  that,  as  they  desire  to  be  accounted 
faithful,  they  should,  for  the  defence  of  the  faith,  publicly  set 
forth  an  oath,  that  to  the  utmost  of  their  power  they  will 
strive  to  exterminate  from  the  lands  under  their  jurisdiction  Extennination 
all  heretics  who  shall  be  denounced  by  the  church  *'';  so  that  ^'^^'^^ 
whensover  any  person  is  advanced,  either  to  spiritual  or  tem- 
poral power,  he  be  bound  to  confirm  this  decree  with  an  oath. 

^^  But  if  any  temporal  lord,  beine  required  and  admonished  Penaitioe,  if  a 

/<iii  1  ii»  /•!•      temporal  lord  ne- 

by  the  church,  shall  neglect  to  cleanse. his  country  of  this  giecta  to  cieanBe 
heretical  filth,  let  him  be  bound  with  the  chain  of  excommu*  heKti^^  mth. 

v»  €c  y^Q  ^^^  Ij^  ^q  behalf  of  Almighty  God  the  Father,  and  the  Son,  and 
the  Holy  Ghost,  and  with  the  authority  of  the  blessed  apostles,  Peter  and 
Paul,  and  with  our  own,  excommunicate  and  anathematize  aU  Hussites, 
Wickliffites,  Lutherans,  Zuinglians,  Calvinists,  Huguenots,  Anabaptists, 
Trinitarians,  and  apostates  from  the  fiuthof  Ghxiit,  and  aU  and  snndxy  other 
heretics,  by  whatsoeyer  name  they  may  be  reckoned,  and  of  whatever  sect 
they  may  be ;  and  those  who  believe  in  them,  and  their  receivers,  abettors, 
and,  generally  speaking,  sll  their  defenders  whatsoever;  and  those  who, 
without  the  authority  of  us  and  of  the  apostolio  see*  knowingly  read,  or 
retain,  or  imprint,  or  in  any  way  defend  books  containing  their  heresy, 
or  treating  of  religion,  let  it  be  from  what  cause  it  may,  publicly  or  privately, 
under  any  pretence  or  colour  whatsoever ;  as  also  the  schismatics,  and  tho§e 
who  periknaoUmily  noUhdnsm  themielves  or  rseede  from  obedienco  to  ut  and  the 
Roman  ponHfffor  the  time  being,^* — Extract  from  the  Bull  in  Cffina  Domini, 
Constit  Paul  V.  63,  published  at  Rome  every  Maonday  Thunday,  cited 
by  Perceval  on  8chiim,  Introd.  xxzvil. 


thaw  who  cxter- 
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EowAmDTL  nieatMHi,  by  die  metropolitaii,  and  the  odier  oo-prcmneud 

— biahope.    And  if  he  shall  acorn  to  make  aatisfiuslioQ  within 

a  year,  let  this  be  signified  to  the  sopreme  pontiff:  that, 
theneefoiih,  he  may  declare  his  vaasak  to  be  absolTed  from 
thrir  fidelity  to  him,  and  may  expoee  his  land  to  be  occupied 
by  the  CSatholics,  ^o,  having  exterminated  the  heretics,  may, 
without  contradiction,  pofloooD  it,  and  preserve  it  in  pnrity  of 
faith :  saving  the  ri^t  of  the  chief  lofd,  so  long  as  he  himself 
presents  no  diflicnhy,  and  ofiers  no  hinderance  in  this  matter : 
the  same  law,  nevertheless,  being  observed  concerning  those 
who  have  not  lords  in  chief. 
to  *^  But  let  the  Catholics,  who,  having  taken  the  sign  of  the 

cross,  have  girded  themselves  for  the  extermination  of  the 
heretics,  enjoy  the  same  indulgence,  and  be  armed  with  the 
same  privilege  as  is  conceded  tothose,  who  go  to  theassistance 
of  the  Holy  Land. 
PonuuDAt  of         *'  But  we  who  believe,  decree  also,  to  subject  to  exoommuni- 
^caS^'Imi     <^^ioii9  ^®  receivers,  the  defenders,  the  abettors  of  the  hereticB ; 
abettors  of  hen-  firmly  determining  that  if  any  one,  after  he  has  been  marked 
with  exconmiunication,  shall   refuse  to   make   satisfiustion 
within  a  twelvemonth,  he  be  thenceforth  of  right  in  very  deed 
infamous,  and  be  not  admitted  to  public  offices  or  councils, 
nor  to  elect  for  any  thing  of  the  sort,  nor  to  give  evidence.  Let 
him  also  be  intestible,  so  as  neither  to  have  power  to  bequeath, 
nor  to  succeed  to  any  inheritance. 

^^  Moreover,  let  no  man  be  obliged  to  answer  him  in  any 
matter,  but  let  him  be  compelled  to  answer  others.  If,  haply, 
he  be  a  judge,  let  his  sentence  have  no  force,  nor  let  any 
causes  be  brought  for  his  hearing.  K  he  be  an  advocate,  let 
not  his  pleading  be  admitted.  If  a  notary,  let  the  instrumente 
drawn  up  by  him  be  invalid,  and  be  condemned  with  their 
damned  author.  And  we  charge  that  the  same  be  observed 
in  similar  cases.  But  if  he  be  a  clerk,  let  him  be  deposed 
from  every  office  and  benefice,  that  where  there  is  the  greatest 
fault,  the  greatest  vengeance  may  be  exercised, 
aotnrfoiudden  "  But  if  any  shall  fail  to  shun  such  persons,  after  they  have 
JJ^Jl^^JJ^***  been  pointed  out  by  the  church,  let  them  be  compelled,  by 
*°^^p^"*fl*p*  the  sentence  of  excommunication,  to  make  fitting  satisfaction. 
Let  the  dergy  by  no  means  administer  the  sacramento  of  the 
church  to  such  pestilent  persons,  nor  presume  to  commit  them 
to  Christian  burial,  nor  receive  their  alms  nor  oblations: 
otherwise  let  them  be  deprived  of  their  office,  to  which  they 
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must  not  be  restored  without  the  special  indulgence  of  the  Edwakd  YI. 
apostolic  see  »••."  1547-1563. 

For  the  understanding  the  New  Testament,  Erasmuses  pnoonnBorTHB 
"  Paraphrase/'    which    was   translated   into    English,    was  SSTitowilu) 
thought  the  most  profitable  and  easiest  book.    Therefore  it  ^^ 
was  resolved,  that,  together  with  the  Bible,  there  should  be 
one  of  these  in  every  parish  church  over  England. 

The  articles  and  injunctions  given  to  the  visiters  were,  the  ABncLss  aitd 
greatest  part  of  them,  only  the  renewal  of  those  which  had  ^'."y^^jr^^* 
been  ordered  by  Henry  VIII. "°;  so  that  all  the  orders  re-  wcdbbEdward 
nouncing  the  pope's  power,  and  asserting  the  king's  supre- 
macy; about  preaching,  teaching  the  elements  of  rehgion  in 
the  vulgar  tongue ;   the  benefices  of  the  clergy,  and  the  taxes 
on  them  for  the  poor,  for  scholars,  and  their  mansion-houses ; 
with  the  other  injunctions  for  the  strictness  of  churchmen's 
lives ;  and  against  superstitions,  pilgrimages,  images,  or  other 
rites  of  that  kind,  and  for  register-books,  were  renewed. 

To  these  many  others  were  added:  as,  that  curates  should  Roiumaof 
take  down  such  images  as  they  knew  were  abused  by  pilgrim-  *"*■***• 
ages  or  offerings  to  them,  but  that  private  persons  siiould  not 
do  it ;  that  in  the  confessions  in  Lent  they  should  examine  all 
people,  whether  they  could  recite  the  elements  of  religion  in 
the  English  tongue. 

That,  at  high  mass,  they  should  read  the  epistle  and  gospel  spistieaiidgo^ 
in  English;  and  every  Sunday  and  holyday  they  should  read  Sg^****^ 
at  matins  one  chapter  out  of  the  New  Testament,  and  at  even- 
song another  out  of  the  Old,  in  English.    That  the  curates  ^1.1444^1  ^t  the 
should  oflben  visit  the  sick,  and  have  many  places  of  the  Scrip-  aick- 
ture  in  EngUsh  in  readiness  wherewith  to  comfort  them.   That 
there,  should  be  no  more  processions  about  churches,  for  avoid- 
ing contention  for  precedence  in  them.    And  that  the  Litany, 
formerly  said  in  the  processions,  should  be  said  thereafter  in  utanytobexwd 
the  choir  in  English,  as  had  been  ordered  by  the  late  king.      toBngiwi. 

That  the  holyday  being  instituted  at  first  that  men  should  Begniaiioiuaato 
give  themselves  wholly  to  God ;  yet  God  was  generally  more  ^***^^ 
dishonoured  upon  it  than  on  the  other  days,  by  idleness, 
drunkenness,  and  quarrelling,  the  people  thinking  that  they 
sufficiently  honoured  God  by  hearing  mass  and  matins,  though 

^^  Cone.  XL,  147— 149.     Perceval  on  Schiam,  133—138.    Videetiam 
2  Petri  I>eiiB  Theolog.  77—^,  88,  89. 
''<»  2  Bumet,  50,  51.    2  Collier,  241.    Heylin,  55. 
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they  understood  notbing  of  it  to  tbeir  edifying;  therefore 
thereafter  the  holyday  should  be  spent  according  to  QodCs 
holy  will,  in  hearing  and  reading  his  holy  word,  in  public  and 
private  prayers,  in  amending  their  lives,  receiving  the  oom- 
munion,  visithig  the  sick,  and  reconciling  themselves  to  their 
neighbours.  Yet  the  curates  wei^  to  dedalw  to  ihe  people, 
that  in  harvest-time  they  might  upon  the  holy  and  festival 
days  labour  in  their  harvest. 

That  curates  were  to  admit  none  to  the  communion  who 
were  not  reconciled  to  their  neighbours.  That  all  dignified 
clergymen  should  preach  personally  twice  a  yeai*.  That  the 
people  should  be  taught  not  to  despise  any  of  the  ceremonies 
not  yet  abrogated,  but  to  beware  of  the  superstition  of  sprink- 
ling their  beds  ivith  holy  water,  or  the  ringing  of  bells,  or 
using  blessed  candles  for  driving  away  devils. 

That  all  monuments  of  idolatry  should  be  removed  out  of 
the  walls  or  windows  of  churches,  and  that  there  shottld  be  a 
pulpit  in  every  church  for  preaching.  That  there  should  be  a 
chest  with  a  hole  in  it  for  the  receiving  the  oblations  of  the 
people  for  the  poor ;  and  that  the  people  should  be  exhorted 
to  almsgiving,  as  much  more  profitable  than  what  they  for* 
merly  bestowed  on  supel*stitious  pilgrimages,  trentals,  and 
decking  of  images. 

That  all  patrons  who  disposed  of  their  livings  by  simoniacal 
pactions,  should  forfeit  their  right  for  that  vacancy  to  the 
king.  That  the  homilies  should  be  read.  That  priests  should 
be  Used  charitably  and  reverently  for  their  office  sakd.  That 
no  other  primer  should  be  used,  but  that  set  out  by  King 
Henry.  That  the  primer  and  the  hours  should  be  omitted 
where  there  was  a  sermon  oi*  homily.  That  they  should,  in 
bidding  the  prayers,  remember  the  king  the  supreme  head, 
the  queen  dowagei*,  the  king'^s  two  sisters,  the  lord  protector, 
and  die  council,  the  lords,  the  clergy,  and  the  commons  of  the 
realm ;  and  to  pray  for  souls  departed  this  life,  that  at  the 
last  day  we,  with  tiiem,  may  rest  both  body  and  soul.  All 
which  injunctions  were  to  be  observed,  under  the  pains  of 
excommunication,  sequestration,  or  deprivation,  as  the  ordi'- 
naries  should  answer  it  to  the  king,  the  justices  of  the  pesice 
being  required  to  assist  them. 

Beside  these,  there  were  other  injunctions  given  to  ihe 
bishops,  ^'  that  they  should  see  the  former  put  in  execution^ 
and  should  preach  four  times  a  year  in  their  dioceses ;  once  at 
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their  cathedral,  and  three  times  in  other  churches,  unless  they  Edwaao  YL 
had  a  reasonable  excuse  for  their  omission*    That  their  chap-     ^  7"-lfi53> 
lains  should  be  able  to  preach  God^s  word,  and  should  be 
made  labour  oft  in  it ;  that  they  should  give  orders  to  none 
but  such  as  would  do  the  same ;  and  if  any  did  otherwise, 
that  they  should  punish  them,  and  recall  their  licence/^ 

The  first  act  of  the  legislature  was  the  abolition  of  the  mass,  ooMMuinoir 
by  Stat.  1  Edward  VI.,  c.  1,  in  which  the  value  of  the  holy 
sacrament,  commonly  called  the  sacrament  of  the  altar,  and  in 
the  Scripture  the  supper  and  table  of  the  Lord,  was  set  forth,  ^Vif^^'*^ 
together  with  its  first  institution ;  but  from  its  having  been 
contemptuously  abused  in  sermons,  discourses,  and  songs  (in 
words  not  fit  to  be  rehearsed),  it  was  enacted  that,  in  future, 
such  offenders  were  to  suffer  fine  and  imprisonment  at  the 
king'^s  pleasure ;  and  justices  of  the  peace  were  to  take  infor^ 
mations,  and  make  presentments  of  those  so  offending,  within 
three  months  after  the  commission  of  their  offences,  but  were 
to  allow  witnesses  for  the  purgation  of  the  accused. 

And  it  being  more  agreeable  to  Christ^s  first  institution,  SAcxamaittobe 
and  the  practice  of  the  church  for  five  hundred  years  after  kin^ofinwd' 
Christ,  that  the  sacrament  should  be  given  in  both  the  kinds  ^^  ^'^' 
of  bread  and  wine,  rather  than  in  one  kind  only,  therefore  it 
was  enacted,  that  it  should  be  commonly  given  in  both  kinds, 
except  necessity  did  otherwise  require  it.    And  it  being  also 
more  agreeable  to  the  first  institution,  and  the  primitive  prac- 
tice, that  the  people  should  receive  with  the  priest,  than  that 
the  priest  should  receive  it  alone ;  therefore,  the  day  before 
every  sacrament,  an  eidiortation  was  to  be  made  to  the  people 
to  prepare  themselves  for  it,  in  which  the  benefits  and  danger 
of  worthy  and  unworthy  receiving  were  to  be  expressed :  and 
the  priests  were  not  without  a  lawful  cause  to  deny  it  to  any 
who  humbly  asked  it. 

Thus,  by  restoring  the  communion  to  its  primitive  insti*  Aboutioaoftiie 
tution,  the  mass  was  abolished,  with  all  its  abuses  and  super-  "'^ 
stitions. 

The  next  statute  was  1  Edward  VL,  c.  2,  which)  after  ELwrimoF 
reciting  that  the  way  of  choosing  bishops  by  cong^  d'Mire  was  ^"**^ 
tedious  and  expenseftil,  and  that  there  was  not  a  shadow  of  vl  c.  s. 
election  in  it;   enacted  that,  bishops  should  in  future  be 
made  by  the  king^s  letters  patent,  upon  which  they  were  to 
be  consecrated ;  that  since  all  jurisdiction,  both  spiritual  and 
temporal,  was  derived  from  the  king,  the  bishop^s  oouHS)  and 

R2 


244  THE  HOUSE  OP  TUDOR.  [Ch. 

Edward  VI.  all  processes,  should  be  from  henceforth  carried  on  in  the  king's 

'^       L  name,  and  be  sealed  by  the  king'*s  seal,  as  it  was  in  the  other 

courts  of  common  law,  excepting  only  the  Archbishop  of  Can- 
terbury's courts,  and  all  collations,  presentations,  or  letters  of 
orders,  were  to  pass  under  the  bishop's  proper  seals  as  formerly. 
It  will  be  perceived  that,  under  this  statute,  the  spiritual 
dignity  is  conferred  by  consecration,  and  that  the  king  no 
more  interfered  with  the  priestly  offices,  than  the  lay  patron 
of  a  living  does,  with  the  ordination  of  a  candidate  whom  he 
nominates  to  it. 
Stat  1  Edward         Then  follows  Stat.  1  Edward  VI.,  c.  12,  which  repeals 
J^gl^^-  Stat.  5  Richard  II.,  Stat.  2,  c.  5,  and  Stat.  2  Henry  V.,  c.  7, 
cerning  doctrine  that  had  beou  made  against  the  Lollards,  and  had  been  put  in 
JSigi^  execution  in  the  last  reign ;  it  repeals  Stat.  25  Henry  VIIL, 

c.  14,  concerning  the  punishment  of  heretics  and  Lollards ; 
the  Statute  of  the  Six  Articles,  31  Henry  VIIL,  c.  14;  Stat. 
34  and  35  Henry  VIIL,  c.  1,  relating  to  the  books  of  the  Old 
and  New  Testament  in  English,  the  printing,  reading,  having, 
or  selling  them ;  and  also  Stat.  35  Henry  VIIL,  c.  5,  which 
qualifies  the  Statute  of  the  Six  Articles. 
The  king's  Thcso  statutos,  and  every  other  act  of  parliament  concerning 

Bupremacy.  doctriuc  and  matters  of  religion,  were  also  repealed  and  made 
void.  By  the  same  act  there  are  penalties  inflicted  on  those 
who  deny  the  king's  supremacy,  or  afiirm  that  the  Bishop  of 
Rome,  or  any  other  person,  is,  or  ought  to  be,  by  the  law  of 
God,  supreme  head  of  the  Church  of  England  and  Ireland. 
soFBiwrrnouB  The  suporstitious  establishments  were  finally  destroyed  by 
EwAiiLWHMEjmi  gtat.  1  Edward  VL,  c.  14,  the  preamble  to  which  stated,  that 

FINALLY  DR-  ••ll«n»  £>     ■*  0 

8TBOYVD.  great  superstition  had  arisen  from  ignorance  of  the  true  way  of 

Stat  1  Edward  salvatiou  by  the  death  of  Christ,  and  by  the  vain  opinion^  of 
purgatory  and  masses  satisfactory,  and  which  derived  support 
from  trentals  and  chantries.  Tliat  the  converting  these  to 
godly  uses,  such  as  the  endowing  of  schools,  provisions  for 
the  poor,  and  augmenting  of  places  in  the  universities,  should 
be  committed  to  the  care  of  the  crown.  And  after  reciting 
Stat.  37  Henry  VIIL,  c.  4,  it  was  enacted,  that  the  king 
should  have  such  chantries,  colleges,  and  chapels,  as  were  not 
possessed  by  the  late  king,  and  all  that  had  been  in  being  for 
the  then  preceding  five  years;  as  also  all  revenues  belonging 
to  any  church  for  anniversaries,  obits,  and  lights,  together 
with  all  guild  lands  which  any  fraternity  of  men  enjoyed  for 
obits,  or  the  like ;  and  to  appoint  these  to  be  converted  to  the 
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maintenaiice  of  grammar-sohools  or  preachers,  and  for  the  ^J^J^J^^^^J* 
increase  of  vicarages.  —    - 

There  are  several  exceptions  in  this  statute,  which  saved  ^^"^  ^^ 
some  of  the  least  objectionable  of  these  institutions,  (stripped, 
however,  of  their  superstitions,)  and  such  as  were  only  in- 
cluded in  the  expressions  of  the  Act,  but  not  in  its  design ;  as 
the  universities  and  colleges  for  learning  and  piety 

The  Romish  clergy,  in  order  to  promote  their  temporal 
power,  always  celebrated  the  mass  in  Latin,  by  which  the 
people  were  impressed  with  the  idea  of   some  mysterious 
^^  charm^  in  these  rites,  and  thus  checked  in  them  any  devia- 
tion from  the  paths  of  superstition  and  ignorance.     But  Stat.  '^'^^^J^j'^a  3 
2  and  3  Edward  VI.  c.  1,  effectually  rectified  this  abuse,  by  Edward  V1.0. 1. 
regulating  the  uniformity  of  service,  and  administration  of  the  uniformity  of 
sacraments.     The  preamble  of  which  sets  forth,  ^'  that  there  ministntion  of 
had  been  several  forms  of  service,  and  that  of  late  there  had  the««n«»«°** 
been  great  difference  in  the  administration  of  the  sacraments, 
and  other  parts  of  divine  worship ;  and  that  the  most  effec- 
tual endeavours  could  not  stop  the  inclinations  of  many  to 
depart  from  the  former  customs,  which  the  king  had    not 
punished,  believing  they  flowed  from  a  good  zeal.  .  But,  that 
there  might  be  one  imiform  way  over  all  the  kingdom,  the 
king,  by  the  advice  of  the  lord  protector  and  his  council,  had 
appointed  the  Archbishop  of  Canterbury,  with  other  learned 
and  discreet  bishops  and  divines,  to  draw  an  order  of  divine 
worship,  having  respect  to  the  pure  religion  of  Christ,  taught 
in  the  Scripture,  and  to  the  practice  of  the  primitive  church ; 
which  they,  by  the  aid  of  the  Holy  Ghost,  had  with  one  uni- 
form agreement,  concluded  on,  and  set  forth  in  a  book  in- 
tituled, ^  The  Book  of  the  Common  Prayer,  and  administra-  The  Book  of 
tion  of  the  Sacraments,  and  other  rites  and  ceremonies  of  the     o*™®*^"^"^' 
Church,  after  the  use  of  the  Church  of  England." '" 

Wherefore,  the  parliament,  having  considered  the  book,  and  aii  divine  offiocf 
the  things  that  were  altered  or  retained  in  it,  they  gave  their  l^ooKu^tou. 
most  humble  thanks  to  the  king  for  his  care  about  it ;  and  did 
pray,  that  all  who  had  formerly  offended  in  these  matters, 
except  such  as  were  in  the  Tower  of  London,  or  the  prison  of 
the  Fleet,  should  be  pardoned.  And  did  enact,  that  sdl  divine 
offices  should  be  performed  according  to  it ;  and  that  such  of 
the  clergy  as  should  refuse  to  do  it,  or  continue  to  officiate  in 
any  other  manner,  should,  upon  the  first  conviction,  be  impri- 
soned six  months,  and  forfeit  a  yearns  profit  of  their  benefice ; 
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for  the  second  ofiSsnoe,  to  forfeit  all  their  ohoreh  preferments, 
and  suffer  a  yearns  imprisonment ;  and  for  the  third  offence, 
should  be  imprisoned  during  life.  And  those  that  wrote  or 
printed  articles  against  it,  or  threatened  any  clergymen  for 
nsing  it,  were  to  be  fined  in  101.  for  the  first  oflbnce ;  20/.  for 
the  second ;  and  to  forfeit  all  their  goods,  and  be  imprisoned 
for  life,  upon  a  third  ofibnce.  Only  at  the  Universities  they 
might  use  it  publicly  in  Latin  and  Greek,  excepting  the  office 
of  the  communion.  It  was  also  lawful  to  use  other  psalms  or 
prayers,  taken  out  of  the  Bible,  so  those  in  the  book  were  not 
omitted. 

The  examples  of  the  apostles,  and  the  early  practice  of  the 
Christian  church,  recognised  the  marriage  of  die  clergy  "^ 

In  325,  the  Council  of  Nice  refused  to  make  any  restrictive 
canons  respecting  the  celibacy  of  the  clergy ;  and  Paphnutius 
said,  ^^  Do  not  make  the  yoke  of  priesthood  grievous,  for  mar- 
riage is  honourable  in  all,  and  the  bed  undefiled"'.^^  The 
Council  of  Gangra,  a.  d.  451,  decreed,  ^^  If  any  one  shall  conr 
tend  against  a  married  presbyter,  that  it  is  not  fitting  to  com- 
municate in  the  oblation  when  he  celebrates  the  holy  offices, 
let  him  be  accursed"'.''^  The  custom  of  the  Greek  Church 
was  settled  at  the  Council  of  Trullo,  692  "^  in  which  it  was 
ordained  that  bishops  only  should  separate  themselves  from  their 
wives,  while  all  other  orders  were  allowed  to  dwell  with  them; 
and  the  Church  of  Home  was  rebuked  for  the  contrary  law. 
Notwithstanding  these  facts,  the,  I.  Lateran  Council,  a.d. 
1123^^*,  prohibited  presbyters,  deacons,  subdeacons,  and  monks 
from  contracting  marriages,  and  by  Canon  VII.  of  II.  Lateran 
Council,  A.  D.  1189  ^^\  Rome  decreed,  ^'  We  command  that 
no  one  hear  the  masses  of  those,  whom  he  may  know  to  be 
married.^  In  1563,  the  Council  of  Trent  decreed,  ^^  those 
were  to  be  accursed  who  said  that  the  clergy  could  contract 
marriage**'.^ 

No  better  illustration  can  be  given  of  these  unscriptural  and 
impolitic  laws  of  Rome,  and  the  vicious  propensities  of  the 
clergy,  than  the  canons  which  ordain  *^  that  no  woman  should 
approach  the  altar  while  mass  was  saying"';  and  that  no 
woman,  not  even  a  mother^  should  live  in  the  house  with  a 
priest,  lest  the  visits  of  other  women  should  tempt  him  to  sin"*.'"* 

"1  Bingham,  ii,  162.  "«  Cone,  II.  246,  248.  ^"  Ibid.  419. 

"*  Bingham,  ii.  158.         "*  Canon  III.  et  XXI.    Cone.  X.,  896,  899. 
"•  Cone.,  X  1003, 1004.  »"  Sees.  XXIV.    Cone.  XIV.,  87»— «75. 

^^*  Johnson*8  Canons,  960,  44.  "*  Ibid.  994, 12. 
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Even  at  the  present  day,  it  is  questionable  whether  the  Edward  VI. 
churoh  of  Borne  esteem  the  celibacy  of  the  clergy  an  aposto*    ^mt-^ims. 
lioal  tradition,  or  an  ecclesiastical  law ;  i.e,^  whether  it  can  or  JJhcthSiSS**^ 
cannot  be  dispensed  with  by  the  authority  of  the  church  *" ;  chureh  of  Rome 
but  at  the  Council  of  Trent *«S  it  was  honestly  argued  that,  the  S^S t^^d^" 
principal  reason  why  priests  were  forbidden  to  marry  was,  that  ^^^^^  ^ 
married  priests  will,  through  their  a&otion  to  their  wives  and  ecclesiastical 
families,  and  the  ties  thus  formed  with  their  countries,  lose 
that  dependance  on  the  apostolic  see  which  constituted  thQ 
strength  of  the  ecclesiastic^  hierarchy. 

As  there  was  no  scriptural  objection  to  the  marriages  of  the 
clergy,  and  mcnreoyer  fSrom  the  people  having  practically  expe^ 
rienced,  that  although  the  laws  of  Borne  prevented  priests  from 
having  'wives  of  their  own,  yet  it  did  not  prevent  them  from 
having  the  wives  of  other  men;  parliament  justly  enacted  by  Marriages  of 
Stat.  2  and  3  Edward  VL  o,  21,  that  all  laws,  canons,  consti<  draymen 
tutions,  and  ordinances,  which  had  forbidden  n^arriage  to  any  stat.  2  ^d  3 
ecclesiastical  or  spiritual  person,  who  by  God's  haw  might  law-  ^"^  ^^  *"' 
fully  marry,  should  be  void ;  and  that  the  performance  of  mar- 
riage, where  engagements  had  been  made,  should  be  fulfilled. 

The  Stat.  82  Henry  VIII.  0.  88,  (only  as  far  as  concerned  BccLEsrAiincAi. 
pre-contracts,)  was  repealed  by  Stat.  2  and  S  Edward  VL  Mmi^^ 
e,  23 ;  and  the  ecclesiastical  judge  was  authorized  to  give  sen«-  J^^"^™,, 
tence  for  solemnization  of  marriage,  upon  a  pre-contract,  as  <»^  mabuaob. 
before  that  statute.    The  foregoing  statutes  were  for  the  pur-  waidvi.a83. 
poses  of  instituting  the  principles  of  the  Befonnation,  but 
henceforth  a  species  of  severity  commenced  against  the  old 
superstitions. 

By  Stat.  S  and  4  Edward   VL  0.  10,  it  was  enacted,  supsbstitious 
that  since  the  Common  Prayer  had  been  set  forth,  containing  ^■"^'*'"  ^  " 


DIBUSSP* 


nothing  but  the  pure  word  of  God"",  the  corrupt,  vain,  untrue,  SSJ^^^* 
and  superstitious  services  should  be  disused ;  and  therefore  all  10. 
antiphonales,  missals,  grayles,  processionals,  manuals,  legends,  ^^2!!^^ 
pies,  portuasses,  primers  in  Latin  or  English,  couchers,  jour- 
nals, ordinals,  and  all  other  books,  or  writings  should  iVom 
thenceforth  be  abolished  and  extinguished;  that  all  persons 
and  bodies  corporate  having  any  such  books  or  images,  taken 
out  of  churches  or  chapels,  were  to  destroy  such  images,  and 
within  three  months,  to  deliver  such  books  to  the  bishop  of  the 

I*  Jurieu^s  CoDc  Trent,  487.    1  81u>rt'0  Church  Hut,  38,  et  seq. 

»*^  Fr.  Paul,  635. 

i«>  Vide  ante  Btat.  2  an<8  Edward  VI.  €.  1,245. 
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Edwakd  VL  diocese,  or  his  commissary,  to  be  destroyed ;  and  persons  who 
— ^ — '  omitted  so  to  do,  were  to  forfeit  for  every  book  20».  for  the 
iteFORKATioHOF  first  offeucc,  a.  for  the  second,  and  for  ike  third,  imprison- 
^L  hm^*^    nicnt  at  the  king's  will. 

etet.3and4  ^^  For  putting  to  utter  oblivion,^  the  usurped  authority  of 

EdwudVLc.      ^^   g^  ^£  Rome,  as  well  as  for  the  necessary  administra- 
tion of  justice,  the  king  was  empowered,  by  Stat.  3  and  4 
Edward  VI.  c.  11,  during  three  years,  to  appoint  thirty-two 
persons  to  examine  the  ecclesiastical  laws,  and  reform  them ; 
comcMATtonow  and  by  Stat.  3  and  4  Edward  VI.  c.  12,  to  appoint  six  pre- 
or  THB  chviich.  lates,  and  six  other  persons,  to  draw  up  a  form  and  manner  of 
^  Y?l^^    making  and  consecrating  archbishops,  bishops,  priests,  deacons, 

and  other  ministers  of  the  church. 

vwMAxncun        In  1552,  articles  of  religion  were  prepared  and  subsequently 

published,  in  which  the  doctrine  of  the  church  was  cast  into  a 

short  and  plain  form,  and  the  errors  formerly  introduced  in 

the  time  of  popery,  or  of  late  broached  by  iiie  Anabaptists 

and  enthusiasts  of  Germany,  were  discarded ;  the  niceties  of 

schoolmen,  or  the  peremptoriness  of  the  writers  of  controversy, 

were  also  avoided ;  but  leaving  in  matters  that  were  more 

justly  controvertible,  a  liberty  to  divines  to  follow  their  private 

opinions,  without  thereby  disturbing  the  peace  of  the  church*** ; 

in  truth,  these  articles  were,  in  some  respects,  a  compromise 

of  opinions,  rather  than  an  abstract  and  inflexible  standard  of 

faith. 

AMertkm  of  the       They  began  with  the  assertion  of  the  blessed  Trinity,  the 

'    '        incarnation  of  the  eternal  Word,  and  Christ^s  descent  into  hell ; 

grounding  this  last  on  these  words  of  St.  Peter,  of  hiapreack" 

ing  to  the  spirits  that  were  in  prison.     The  next  article  was 

Nochiiwtoiie      about  Christ^s  resurrection.    The  fifth,  about  the  Scriptures 

of  fldui'^l^i!^  containing  all  things  necessary  to  salvation ;  so  that  nothing 

■anctioiMdiqrthe  was  to  be  held  an  article  of  faith  that  could  not  be  proved 

^*'**™"  from  thence.    The  sixth,  that  the  Old  Testament  was  to  be 

kept  still. 
The  time  cneda.       7.  For  the  receiving  the  three  creeds;  the  Apostles',  the 

Nicene,  and  Athanasius'  Creed ;  in  which  they  went  accord- 
ing to  the  received  opinion,  that  Athanasius  was  the  author  of 
that  creed,  which  is  now  found  not  to  have  been  compiled  till 
near  three  ages  after  him. 
origfauaria.  8.  Makes  original  sin  to  be  the  corruption  of  the  nature  of 

all  men  descending  from  Adam ;  by  which  they  had  fallen 

»  2  Burnet,  908—312. 
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from  original  righteonsness,  and  were  by  nature  given  to  evil ;  Edwaed  VI. 
but  they  defined  nothing  about  the  derivation  of  guilt  from    ^W— 1663. 
Adam^s  ein. 

9.  For  the  necessity  of  prevailing  grace,  without  which  we  Pravaainggiaoe. 
have  no  free  will  to  do  things  acceptable  to  God. 

10.  About  Divine  grace,  which  changeth  a  man,  and  yet  Divine  grace, 
puts  no  force  on  his  will. 

11.  That  men  are  justified  by  faith  only ;  as  was  declared  Justification  t^ 
in  the  homily.  ^^'     , 

12.  That  works  done  before  grace  are  not  without  rin.  ^"^ 

13.  Against  all  works  of  supererogation.  ^^'I^"*^*^ 

14.  That  all  men,  Christ  only  excepted,  are  guilty  of  sin.       vniTenaiain. 

15.  That  men  who  have  received  grace  may  sin  afterwards,  Bepentance. 
and  rise  again  by  repentance. 

16.  That  the  blaspheming  against  the  Holy  Ghost  is,  when  Blasphemy, 
men  out  of  malice  obstinately  rail  against  God'^s  word,  though 

lliey  are  convinced  of  it,  yet  persecuting  it;  which  is 
unpardonable. 

17.  That  predestination  is  God^s  free  election  of  those  whom  Predestiiiation. 
he  afterwards  justifies,  which  though  it  be  matter  of  great 

comfort  to  such  as  consider  it  aright,  yet  it  is  a  dangerous 
thing  for  curious  and  carnal  men  to  pry  into ;  and,  it  being  a 
secret,  men  are  to  be  governed  by  God^s  revealed  will.  They 
added  not  a  word  of  reprobation. 

18.  That  only  the  name  of  Christ,  and  not  the  law  or  light  Name  of  Christ. 
of  nature,  can  save  men. 

19.  That  all  men  are  bound  to  keep  the  moral  law.  Honaunr. 

20.  That  the  church  is  a  congregation  of  faithful  men,  who  Theohmch 
have  the  word  of  God  preached,  and  the  sacraments  rightly  ^^^"^ 
administered,  and  that  the  Church  of  Rome,  as  well  as  other 
particular  churches,  have  erred  in  matters  of  faith. 

21.  That  the  church  is  only  the  witness  and  keeper  of  the  p^menof  the 
word  of  God :  but  cannot  appoint  anything  contrary  to  it,  nor  JSito.*""^^^ 
declare  any  articles  of  faith  without  warrant  from  it. 

22.  That  general  councils  may  not  be  gathered  without  the  GenenaoounoUs. 
consent  of  princes :  that  they  may  err,  and  have  erred,  in  mat^ 

ters  of  faitii : — ^and  that  their  decrees  in  matters  of  salvation 
have  strength  only  as  they  are  taken  out  of  the  scriptures. 

23.  That  the  doctrines  of  purgatory,  pardons,  worshipping  Doctrines  of 
of  images  and  relics,  and  invocation  of  saints,  are  without  any  p*"*****^' 
warrant,  and  contrary  to  the  scriptures. 

24.  That  none  may  preach  or  minister  the  sacraments,  Hinistntionof 

the  I *" 
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without  he  be  lawfully  called  hj  men  who  have  lawful 
authority, 

25.  That  all  things  should  be  spoken  in  the  church  iu  ^ 
vulgar  tongue. 

26.  That  there  are  two  (woraments,  which  are  uot  bare 
tokens  of  our  profession^  but  effectual  signs  of  God's  good  will 
to  us ;  which  strengthen  our  faith,  yet  not  by  virtue  only  of 
the  work  wrought,  but  in  those  who  receive  them  worthily. 

27.  That  the  virtue  of  these  does  not  depend  on  the  minister 
of  them. 

28.  That  by  baptism  we  are  the  adopted  semi  of  God ;  and 
that  in&nt  baptism  is  to  be  commended,  and  in  any  ways 
to  be  retained. 

29.  That  the  Lord's  supper  is  not  a  bare  token  of  love 
among  Christians,  but  is  the  Conununion  ot  the  body  and 
blood  of  Christ:  that  the  doctrine  oS  transubstantiation  is 
contrary  to  scripture,  and  hath  given  occasion  to  much  super- 
stition; that  a  body  being  only  in  one  place,  and  Christ's 
body  being  in  heaven,  therefore  there  cannot  be  a  real  and 
bodily  presence  in  his  flesh  and  blood  in  it;  and  that  this 
sacrament  is  not  to  be  kept,  carried  about,  lifted  up,  nor 
worshipped. 

SO.  That  there  is  no  other  propitiatory  sacrifice,  but  that 
which  Christ  offered  on  the  cross. 

31.  That  the  clergy  are  not  by  God's  command  obliged  to 
abstain  from  marriage. 

82.  That  persons  rightly  excommunicated  are  to  be  looked 
on  as  heathens,  till  they  are  by  penance  reconciled,  and  re- 
ceived by  a  judge  competent. 

33.  It  is  not  necessary  that  ceremonies  should  be  the  same 
at  all  times ;  but  such  as  refuse  to  obey  lawAil  ceremonies, 
ought  to  be  openly  reproved  as  offending  against  law  and 
order,  giving  scandal  to  the  weak. 

84.  That  the  Homilies  are  godly  and  wholesome,  and  ought 
to  be  read. 

35.  That  the  Book  of  Common  Prayer  is  not  repugnant, 
but  agreeable  to  the  Gospel,  and  ought  to  be  received  by  all. 

86.  That  the  king  is  supreme  head  under  Christ ;  that  the 
bishop  of  Rome  hath  no  jurisdiction  is  England :  that  the  civil 
magistrate  is  to  be  obeyed  for  conscience'  sake ;  that  men  may 
be  put  to  death  for  great  offences ;  and  that  it  is  lawful  for 
Christians  to  make  war. 
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87.  That  there  is  not  to  be  a  community  of  all  men^i  goods ;  Edwabd  vl 
but  yet  every  man  ought  to  give  to  the  poor  according  to  J^~^^??l 

his  ability.  ^  1^"°**^ 

38.  That  though  rash  swearing  is  condenmed,  yet  suoh  as  swewing  oon^ 
are  required  by  the  magistrate  may  take  an  oath.  dMuwd. 

39.  That  the  resurrection  is  not  already  past,  but  at  the   Tbeiwifnotkm. 
last  day  men  shall  rise  with  the  same  bodies  they  now  have. 

40.  That  departed  souls  do  not  die;  nor  sleep  with  their  Departed Mmis. 
bodies,  and  continue  without  sense  until  the  last  day, 

41.  That  the  fable  of  the  millenaries  is  contrary  to  Scrip-  Fabieofthe 
ture,  and  a  Jewish  dotage.  3iiucaiarie8. 

42.  The  last    condemned  those  who  believed  that  the  Punishment  of 
danmed,  after  some  time  of  suffering,  shall  be  saved  "*.  the  damned. 

After  the  form  of  ordination  and  the  alteration   of  the  Acroruwi- 
Prayer  Book  was  completed,  Stat.  5  and  6  Edward  VI.  c.  ~"'"^- 
I.  was  enacted,  which  begins  by  stating  that  many  persons  waxdvi.c.i. 
refused  to  come  to  their  parish  churches,  and  other  places, 
where  prayer  and  the  administration  of  the  sacraments  and 
preaching  were  used :  it  enacts,  therefore,  that  all  persons  shall 
faithfully  endeavour  themselves  to  resort  to  their  parish  church 
or  chapel,  where  the  common  prayer  and  such  service  were 
used,  upon  every  Sunday  and  holy-day,  and  there  abide  during 
the  time  of  common  prayer,  and  preaching,  upon  pain  of  the 
censures   of  the  church,  which  the  bishops  were   solemnly 
in  God's 'name  required  to  see  executed;  and  were  thereby 
empowered  to  reform   and  punish  all  such  offences.     And 
because,  says  the  statute,  many  doubts  had  arisen  about  the 
same  service,  '*  rather  by  the  curiosity  of  the  minister  and 
mistakersy  than  of  any  other  worthy  causey'*  the  king  had  caused 
the  Book  of  Common  Prayer  to  be  faithfully  perused  and  The  Book  of 
made  perfect,  and  now  annexed  it,  so  explained  and  perfected,  Common  Prayer, 
to  this  act ;  at  the  same  time  adding  a  form  and  manner  of 
consecrating  archbishops,  bishops,  priests,  and  deacons,  to  be 
of  like  force  and  authority  as  the  former,  with  the  same  pro- 
visions as  by  Stat.  2  and  3  Edward  VI.  c.  1»  were  ordained ; 
which  statute  is  declared  to  be  in  force  for  establishing  this 
book,  now  explained  and  perfSected,  and  the  form  of  consecra- 
tion and  ordination.    Any  person  being  present  at  any  other 
form  of  prayer  than  according  to  this  book,  is,  for  the  first 
offence,  to  be  imprisoned  six  months ;  for  the  second,  a  whole 

1^  2  Burnet,  308.    Strype*8  Granmer,  272>  293.    4  Wilk.  Cone  79* 
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year ;  and  for  the  third,  during  life ;  for  the  better  observation 
of  this  act,  curates  were  directed  once  a  year  to  read  it  on  a 
Sunday  in  the  church,  at  the  time  of  the  mast  assembly. 

The  next  statute  (chap.  3),  appoints  the  iasts  and  feasts,  as 
they  are  now  in  the  calendar. 

The  last  statute  made  upon  the  occasion  of  these  alterations 
in  religion,  was  Stat.  5  and  6  Edward  Y I.  c.  12,  to  confirm  and 
explain  Stat.  2  and  3  Edward  VI.  c.  21,  concerning  the  mar- 
riage of  priests.  The  statute  says,  that  evil-disposed  persons 
had  taken  occasion,  from  certain  words  in  that  act,  to  say  that 
it  was  but  a  permission^  as  usury ^  and  other  unlaufid  things  ; 
and  therefore,  that  children,  born  of  such  nuptials,  should  radier 
be  accounted  bastards  than  legitimate.  To  avoid  this  slander, 
the  statute  enacts  positively,  that  a  marriage  of  priests  and 
spiritual  persons  is  true,  just,  and  lawful,  to  all  intents  and 
purposes,  and  their  children  legitimate,  as  any  other  bom  in 
wedlock,  as  to  inheritance,  and  every  other  legal  right. 

It  was  upon  these  acts  of  parliament  and  convocation  that 
the  reformed  church  stood  at  the  death  of  Edward  VI.^*',  but 
a  factious  party  existed,  who  were  determined  to  oppose  the 
progress  of  the  Reformation.  This  was  naturally  to  be  antici- 
pated, because  the  Roman  Catholic  religion  possessed  a  de- 
ceitful but  specious  antidote  to  gratify  every  lust  of  our  fallen 
nature,  and  to  soothe  every  anxiety  respecting  our  eternal  sal- 
vation. 


Section  IV. 
MARY,  July  6,  a.d.  1653,— November  17,  a.d.  1658. 


1.  The  perfidious   and    tyrannical 

Character  of  Mary. 

2.  Interference  by  the  Crown  in 

Parliamentary  Elections,  and 
its  Results. 


3.  Popular  Statutes,  and  Trial  by 

Jury. 

4.  Municipal  Institutions. 
6.  Pecuniary  Impositions. 
6.  Punishment  by  Torture. 


1.  The  perfidious  and  tyrannical  Character  of  Mary. 

Maby.  Commerce  and  civilization  had  been  advanced  by  the  salu- 

1663-1658.    ^^  laws  of  Edward  VI.    The  mummery  of  the  Church  of 

Church  of  Rome  Rome  had  received  a  mortal  blow  by  the  translation  of  the 

biowbythetmna-  Bible  into  the  English  language,  and  thereby  the  members  of 

Biw^^"**        the  Anglican  Church,  again  became  acquainted  with  a  pure 

system  of  religion  and  morality. 

»*  4  Reeves,  441. 
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Science,  by  enlarging  the  mind,  had  detected  the  vanity       Makt. 
and  deceit  of  popish  superstition,  and  the  visitations  of  the    ^^     ^^^' 
monasteries  had  exposed  the  hypocritical  and  lascivious  lives 
of  the  clergy. 

As  there  is  no*  faith  to  be  kept  with  heretics  ^  it  is  needless  Asystomof  un- 
to enumerate  the  system  of  unprovoked  cruelty  which  was  Si^^j^^*^ 
adopted  during  this  reign,  against  the  disciples  of  the  reformed  ^"^8  this  reign. 
faith*,  the  savage  barbarity  on  the  one  hand,  and  the  patient 
constancy  on  the  other,  are  so'  familiar  in  all  those  martyr- 
doms, that  the  narrative,  little  agreeable  in  itself,  is  hardly 
susceptible  of  variety. 

Human  nature  appears  not  on  any  occasion  so  detestable,  Penecauon 
and  at  the  same  time  so  absurd,  as  in  these  religious  persecu-  ^tedbeii^ 
tions,  which  sink  men  below  infernal  spirits  in  wickedness,  J^^'J^}** 
and  below  the  beasts  in  folly, — ^more  particularly,  it  being  a 
happy  law  of  our  moral  nature,  that  persecution  spreads  the 
persecuted  belief,  and  multiplies  its  adherents,  though  it  may 
largely  destroy  them,  and  eventually  disperse  many  to  take 
root  and  flourish  elsewhere ;    accordingly,  the  effect  of  the 
executions  of  this  reign  was  what  the  sufferers  trusted  it 
would  be,  not  what  the  persecutors  intended  and  expected. 
^^  It  seemed  as  if  the  martyrs  bequeathed  to  their  friends  and 
followers,  like  Elijah  the  prophet,  a  double  portion  of  their 
spirit,  from  the  flames  amid  which  they  ascended  to  their 
everlasting  reward »." 

Mary,  in  order  to  acquire  the  requisite  power  to  wreak  Mary  com- 

■'  ,,■■■  !•  menoed  her  reign 

vengeance  upon  her  religious  opponents,  commenced  her  reign  with  two  wiifni 
with  two  wilful  falsehoods,  first,  by  promising  the  men  of  *"**<'*^ 
Suffolk  that  the  laws  of  Edward  VI.  should  not  be  rescinded^ 
Secondly,  pledging  herself  to  "  the  Privy  Council''  that  reli- 
gious toleration  of  all  sects  should  be  unequivocally  main- 
tained\ 

*  When  the  news  axrived  at  Rome  of  the  celehrated  nuuBacre  at  Paris, 
on  St  Bartholomew's  day,  in  which  ahont  30,000  protestants  were  butchered 
in  cold  blood,  the  pope  went  in  procession  to  the  church  of  St  Lewis,  and 
there  returned  public  and  solemn  thanks  for  it,  to  the  merciful  Parent  and 
Saviour  of  Men.  And  the  same  unchristian  scene  was  represented  in  a 
splendid  sculpture^  with  this  inscription  **  The  Triumph  of  the  Church.'* 

*  Five  bishops,  twentjsone  divines,  eight  gentlemen,  eighty-four  artificers, 
one  hundred  husbandmen,  servants,  and  ]aU>urers,  twentyndx  wives,  twenty 
widows,  nine  viigins,  two  boys,  two  in&nts,  were  brought  to  the  stake, 
besides  those  who  were  punished  by  imprisonment,  fines,  and  confiscations. 
Speed*s  Hist  Engl  ^2. 

"  Southey*s  Book  of  the  Church,  339.     ^  4  Hume,  370,  376.     ^  Ibid.  376. 
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electors  to  choose  good  Catholics  and  ^'  inhabitants^  as  the  old 
laws  require";''  and  the  Earl  of  Sussex,  one  of  her  miserable 
tools,  wrote  to  the  gentlemen  of  Norfolk,  and  to  the  burgesses 
of  Yarmouth,  requesting  them  to  reserve  their  voices  for  the 
persons  whom  he  should  name. 

The  crown,  unconstitutionally  to  increase  its  influence, 
granted  to  ten  boroughs  the  privilege  of  returning  members 
of  parliament,  and  restored  two  ancient  boroughs;  at  the 
parliamentary  elections,  Protestants  were  driven  away  by 
violence;  false  returns  operated  to  the  exclusion  of  some; 
several  of  the  most  staunch  Protestants  were  debarred  the 
Lower  House '  by  force ;  and  common  justice  was  denied  in 
Chancery  to  all  but  those  who  supported  the  in&my  of  the 
crown. 

In  the  Upper  House  the  spiritual  peers  were  changed,  and 
their  number  enlarged  by  a  partial  nomination  of  abbots, 
while  the  numerous  places,  &c.,  appear  to  have  had  a  due 
effect  upon  the  temporal  in  completing  their  apostacy':  but 
these  methods,  though  they  temporarily  diverted  the  streams 
ofhational  justice  and  pure  religion,  proved  in  the  sequel  like 
those  dangerous  medicines,  which  palliate  the  instant  symp- 
toms of  a  disease  that  they  aggravate. 

It  cannot  therefore  excite  surprise,  that,  during  this  reign, 
a  mass  of  the  Holy  Ohost,  with  the  attendant  ceremonies,  was 
celebrated  before  two  of  the  meanest  houses  of  parliament 
that  ever  existed,  in  express  violation  of  an  act  of  parliament, 
which  a  great  proportion  of  those  who  were  then  present  had 
enacted^. 

The  statutes  of  Edward  VI.,  relative  to  religion,  were 
repealed*;  the  queen's  marriage  with  Philip  II.  approved*; 
the  sanguinary  laws  against  heretics  revived ';  penal  statutes 
against  seditious  words,  and  rumours';  and  to  imagine  or  at- 
tempt the  death  of  the  '^  fond''  Philip  was  made  treason*; 
the  tenths  and  first  fruits  were  restored  to  the  church,  with 
all  the  impropriations  which  remained  in  the. hands  of  the 


'  3  Stiype,  155.    2  Burnet,  22a    5  Lingard,  70. 
'  3  Bnrnet,  453,  et  seq.    3  Strype»  Eccles.  Mem.  154,  155. 
114,115.  «  3  Fox,  19. 

*  Stat.1  Mary,  Se8B.II,c.2.   5  Lmgard,  31— 34. 

*  4  Hume,  387,  396. 

7  Stat  1  and  2  Philip  and  Mary,  c.  6. 

'  Ibid,  c  3;  et  Stat  4  and  5  Philip  and  Mary,  c.  9. 

»  Ibid,  c  10. 
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crown  *";  and  all  past  and  future  sales  and  grants  of  crown       Mart. 
lands  were  confirmed  ".  1553-~1558. 

But  base  as  the  parliaments  were,  and  utterly  reckless  of  Parliament  n- 
the  lives  of  their  countrymen,  they,  did  not  entirely  sacrifice  thequeemlith 
"national   independence;''  and  they  refused   to  invest   the  i»^todtopo« 
queen  with  a  power  to  dispose  of  the  crown,  and  of  appomtmg 
her  successor^*;    and  the  more  effectually  to  destroy  the 
ambition  of  Philip,  they   passed  a  law,  by  which  it  was 
declared,  "  that  her  majesty,   as  their  only  queen,  should 
solely,  and  as  a  sole  queen,  enjoy  the  crown  and  sovereignty 
of  her  realms,  with  all  the  pre-eminences,  dignities,  and  rights 
thereto  belonging,  in  as  large  and  ample  a  manner  after  her 
marriage  as  before,  without  any  title  or  claim  accruing  to  the 
Prince  of  Spain,  either  as  tenant  by  courtesy  of  the  realm,  or 
by  any  other  means  ".'^ 

Neither  could  the  queen  prevail  upon  them  to  declare  ortodeoute 
Philip  presumptive  heir  of  the  crown, — ^to  confide  to  him  the  S^hefrlS^r 
administration  of  affairs, — ^to  give  their  consent  to  his  coro-  CTown.ortogive 

.   .  ,  .    .  their  oonient  to 

natioh^\ — nor  obtain  subsidies  to  support  the  Emperor  Charles  hiiooxonaaon. 
in  his  wars  against  France  ^^. 

Notwithstanding  the  "  piety  and  charity "  of  the  age,  no 
concessions  could  be  obtained  in  favour  of  Rome,  till  parlia- 
ment received  explicit  assurances  from  the  queen  and  pope, 
that  the  abbey  and  church  lands  should  remain  with  the 
present  possessors:  and  some  other  favourite  measures  of  the  Thepeenrap- 
court  were  rejected  by  the  "  commons","  it  being  an  extra-  mOTttaeJI^ 
ordinary  circumstance  that,  the  peers  supported  the  govern-  stage  of  its  ini- 
ment  in  every  stage  of  its  iniquitous  and  accursed  policy  '^.        cunedpou<7. 

The  privileges  of  the  commons,   during  this  reign,   are  luostrationof 

to  ^  *  o  o»  the  privilegwi  of 

illustrated  by  one  or  two  incidents.  In  1555,  several  mem-  parliament 
hers  being  dissatisfied  with  the  measures  of  parliament,  and 
unable  to  prevent  them,  refused  any  longer  to  attend  the 
house".  For  this  contumacy  they  were,  after  the  dissolution, 
indicted  in  the  Queen^s  Bench.  Six  submitted  to  the  mercy 
of  the  court,  and  paid  their  fines ;  the  rest  traversed,  but  the 
queen  died  before  the  question  was  brought  to  an  issue. 

^^  Stat.  2  and  3  PHlip  and  Mary,  c  4. 

"  4  Hume,  441.    5  Lingard,  107.  *'  4  Hume,  396. 

^  Stat.  1  Mary,  Sees.  III.  c.  2.  ^*  Baker,  322.    Godwin,  348. 

1*  4  Hume,  401,  402. 

>«  Heylin,  41.    Carte,  311,  322.    5  Noaillea,  252.    6  Lingard,  73. 

17  1  Burnet,  190,  195,  215.     1  HaUam^s  Const.  Hist.  59. 

^^  4  Inst.  17.    1  Strype*8  Mem.  165.    4  Hume,  403. 

s 
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Makt.  Jud&inj?  of  the  matter  by  the  Bubsequent  claims  of  the 

lOKk^iooo.    jjQ^g^  ^f  Commons,  and  by  the  principles  of  free  govern- 


ment, this  attempt  of  the  crown  was  a  breach  of  privilege ; 

but  it  gave  little  umbrage,  and  was  not  called  in  question 

during  this  reign  ^*. 

Membenof  par-      Freedom  of  speech  was  also  punished:  the  queen,  aocord- 

^Itted fOTfree-    i^g  to  the  Statement  of  the  Count  of  Noailles,  committed 

domofifPMcb.     geveral  members  to  prison  upon  that  account  *•;  and  when  a 

member  of  the  name  of  Copley  was  committed  by  the  house 

for  *^  irreverent  words  of  her  majesty,^  he  was  not  released 

till  the  queen  was  applied  to  for  his  pardon  *K 

3.  PcptUar  Statutes ;  and  Trial  by  Jury. 

BnactaMntaof         Popular  statutes  were  passed,  by  which  every  species  of 
pqpotor  itatutM.  ^^^^^^^^  j^^  contained  in  Stat.  25  Edward  III.,  Stat.  6,  c.  2, 

and  every  species  of  felony  appointed  to  be  within  the  case 

of  prcBmunire^  that  did  not  subsist  before  the  accession  of 

Henry  VIII.,  were  abolished';  but  many  clauses  of  the  recent 

**  Riot  Act ''  were  revived  for  religious  persecution,  and  the 

clause  of  Stat.  5  and  6  Edward  VI.,  c.  11,  became  repealed 

which  required  the  confronting  of  two  witnesses,  in  order  to 

prove  any  treason. 

Ajuy.oom-  The  reigns  of  Edward  VI.  and  Mary  constitute  the  period 

2^2JLw£^  when  a  jury  commenced  to  be  a  fair  and  effective  tribunal,  by 

daring  the  reigiu  occasioually  assumiug  the  right  of  judging  for  itself;  and  when 

and  Mary.  persous  whoso  fate  WES  to  be  determined  by  their  verdict, 

reposed  a  degree  of  confidence  in  their  integrity.     In  the  case 

of  Sir  N.  Throckmorton,  the  jury,  with  a  spirit  of  independence 

superior  to  that  of  the  two  estates  of  the  legislature,  persisted 

in  acquitting  a  state  prisoner  against  the  direction  of  the  court, 

and  the  expressed  wishes  of  the  sovereign*. 

1*  4  Hume,  403,  404. 

^  6  Dep.  de  NoaiL  247,  296.    1  Burnet,  324.  '^  4  Hume,  442. 

^  Stat.  1  Mary,  SeBB.  I.  c.  1.  Stat  1  and  2  Philip  and  Mary,  c  10.  Yide 
ante  111. 

>  4  Hume,  379.    5  lingard,  34, 36. 

<*  HoUins.  1 126.    1  State  Trials,  369—900.    5  Lingard,  55,  56. 

The  yirulence  of  the  prosecutors  did  not  end  here:  the  Attorney  General, 
after  the  acquittal,  prayed  the  court  that  the  jury  might  be  bound  in  recog- 
nizances to  answer  for  their  verdict.  They  were  soon  after  fined  and 
imprisoned  by  a  sentence  in  the  Star  Chamber ; — they  were  to  pay  one 
hundred  marks  a  piece,  and  to  be  imprisoned  till  further  order.  It  was 
some  months  before  they  were  released,  and  then  not  without  paying 
different  compositions,  according  to  the  value  of  their  effects ;  which  had. 
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4.  Municipal  Institutions. 

From  the  Patent  Rolls,  it  appears  that  Mary  granted  no       ma&t 
less  than  forty-seven  municipal  charters ;  but  none  of  these    i&M— iflss. 
charters  gave  any  franchises,  except  such  as  the  crown  had  Nomberofchar- 
the  constitutional  power  to  grant.  S^JT"*^^ 

The    improper  interference  with  the  parliamentary  and  Eiecuyefn^t- 
municipal  rights  of  election,  was  not  directly  effected  by  the  ^^^^^J^ 
charters  of  the  crown,  or,  generally  speaking,  by  the  acts  of  bytheroyai 
the  sovereigns  who  granted  charters  of  that  description,  but 
resulted  from  the  chicanery  and  sophistry  of  those  who  were 
from  time  to  time  desirous,  from  selfish  interests,  of  perverting 
the  borough  rightSi  and  whose  efforts  for  that  object  were  too 
often  rendered  effectual  by  the  decisions  of  the  House  of  Com- 
mons and  the  courts  of  law. 

The  charters  of  Mary  were,  in  general,  expressly  granted  to 
the  ''  inhabitants,^^  but  in  none  of  them  is  any  mode  provided 
of  nominating,  making,  or  admitting  burgesses  or  citizens. 

Either,  therefore,  ihe  burgesses  or  citizens  must  be  the  piagoMoeand 
"  inhabitants  ^  at  large,  without  any  restriction,  selection,  JSJSSSbSJJ^ 
or  previous  admission,  or  they  must  be  the  resiants  presented,  iioUfln. 
admitted^  and  enrolled  at  the  court  leet.    The  first  is  too 
undefined  to  be  the  acknowledged  mode  of  acquiring  burgess* 
ship ;  and  no  trace  of  such  a  state  of  things  is  to  be  found  in 
our  law,  or  to  be  deduced  from  any  of  our  institutions.    The 
latter  mode  of  selecting  some  of  the  inhabitants^— of  pointing 
out  a  defined  and  recognised  body, — actually  existed. 

There  was  a  court  leet,  and  at  that  court  any  inhabitant 
householder,  paying  scot  and  lot,  ought,  as  a  resiant,  to  have 
been  admitted  and  sworn ;  and  there  must  have  been  a  suit 
roll,  upon  which  all  the  resiants,  who  had  been  presented  as 
such  by  the  jury,  ought  to  have  beeen  enrolled.  Such  a  body 
has  never  been  recognised  by  our  laws :  and  the  only  question 
remains,  were  they  the  burgesses  ^if  they  were  not,  who 
were  i — ^what  other  legal  mode  of  admitting  burgesses  was  ever 

in  the  mean  time,  been  nil  inventoried  and  appraised  by  tbe  sheriff  foir  the 
pmpose.    (1  State  Trials^  78^ 

Buch  was  the  security  which  might  be  reposed  in  this  boasted  privflege 
of  trial  by  a  jury  of  equals ;  and  such  the  perils  under  which  a  juiy  exer- 
cised its  own  judgment,  in  opposition  to  the  inclinations  of  the  sovereign. 
-During  the  reign  of  the  Star  Chamber,  the  persons  of  jurors  were  no  more 
exempted  from  penal  sentences  than  those  of  private  individuals;  every- 
ttung  was  reduced  to  the  same  level  of  subordination.— 4  Reeves,  563, 564. 

s2 
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Ma^y.       suggested? — or  what  is  so  consistent  with  the  facts  which 
1563-1558.    actuaUy  existed? 


Conuuflroo 
dutcklodwiih 
nnoonstitutloiial 
mtrictlQiu. 


Illegal  lenry  of 


Hid  the  ^panlih 
mode  of  airreet. 


5.  Peewaiary  Impositions. 

To  satisfy  the  pecuniary  demands  of  Philip,  for  purposes 
utterly  foreign  from  the  interests  of  England,  the  queen,  as 
parliament  seldom  granted  but  a  scanty  supply,  adopted 
violent  and  tyrannical  expedients  to  extort  money  from  her 
industrious  subjects. 

A  loan  of  60,000/.  was  exacted  from  one  thousand  persons, 
on  account  of  their  riches  and  affection  to  her  person;  a 
general  loan  was  exacted  on  every  one  who  possessed  20/.  per 
annum ;  60,000  marks  were  levied  on  7000  yeomen,  who  had 
not  contributed  to  the  former  loan ;  the  exportation  of  Eng- 
lish cloth  for  Antwerp  fair  was  prohibited,  and  not  again 
permitted  until  the  merchants  had  agreed  to  pay  60,000/.;  and 
on  other  occasions  embargoes  were  laid  upon  shipping,  until 
the  owners  had  agreed  to  give  large  sums  of  money;  foreigners 
were  forbidden  to  export  their  merchandize,  for  which  iniquity 
she  received  50,000/.  from  some  interested  merchants,  and  an 
imposition  of  four  crowns  on  each  piece  of  cloth  which  they 
should  export ;  and  such  was  her  character,  that  the  city  of 
London  were  compelled  to  go  security  for  a  loan  of  80,000/.  to 
the  city  of  Antwerp  \ 

Although  this  unprincipled  queen  was  largely  indebted  to 
her  servants,  besides  the  loans  extorted  from  her  subjects,  she, 
to  gratify  Philip,  declared  war  against  France*;  and  in  order 
to  support  it,  continued  to  levy  money  in  the  same  arbitrary 
manner  as  heretofore. 

She  obliged  the  city  of  London  to  supply  her  with  60,000/. 
on  her  husband's  entry ;  levied  before  the  legal  time  a  second 
year's  subsidy  voted  by  parliament;  issued  privy  seals,  hy 
which  she  procured  loans;  and  after  equipping  a  fleet,  seized  all 
the  corn  in  Norfolk  and  Suffolk  without  giving  remuneration 
to  the  owners '. 

By  these  expedients,  and  by  impressment,  an  army  of 
10,000  men  was  levied,  and  sent  over  to  the  Low  Countries  ; 
and  to  prevent  ptlblic  remonstrance,  some  of  the  most  influ- 

^  3  Bti7pe*s  Mem.  428,  558.    2  Burnet,  359.    Carte,  330,  333, 337^  34]« 
Grodwin,  359.    Cowper's  Chromole.    4  Hume,  423,  424. 
*  IbicL  432.  >  Ibid.  433. 
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ential  gentry  were  imprisoned  in  the  Tower,  and  lest  they       Mart. 
should  be  known,  the  Spanish  practice  was  pursued, — ^they    ^^^^^^^^ 
either  were  carried  thither  in  the  night-time,  or  were  hood- 
winked and  muffled  by  the  guards  who  conducted  them  \ 


6.  Punishment  by  Torture. 

The  torture  is  more  frequently  mentioned  in  this  reign,  Thetortiire,Qied 
than  in  all  former  ages  of  our  history  put  together,  and —  ****™  "" 
probably  from  that  imitation  of  foreign  governments,  which 
contributed  not  a  little  to  deface  our  constitution  in  the  six- 
teenth century — seems  deliberately  to  have  been  introduced 
as  part  of  the  process  in  those  dark  and  uncontrolled  tribunals, 
which  investigated  offences  against  the  state  \ 

A  commission  was  issued  in  1557,  authorising  the  persons  PrtUmtaMy 
named  in  it  to  inquire,  by  any  means  they  could  devise,  into  trodaotfonof  tho 
charges  of  heresy  or  other  religious  offences,   and  in  some  '"^^^^^^ 
instances  to  punish  the  guilty,  but  in  others  of  a  graver  nature 
to  remit  them  to  their  ordinaries ;  which  seems  to  have  been 
meant  as  a  preliminary  step  for  the  introduction  of  the  Inqui- 
sition': and  Lord  North  and  others  were  enjoined,  "  to  put  to 
the  torture  such  obstinate  persons  as  would  not  confess,  and 
there  to  order  them  at  their  discretion'.^ 

Several  of  those  who  suffered  death  in  the  sixteenth  century,  Theomnmon 
and  several  also  who  did  not  suffer  capitally,  were,  previously  SJ^h^ySST 
to  their  trials,  inhumanly  tortured, — ^by  the  common  "  rack,''  ewe,  *c' 
by  which  their  limbs  were  stretched,  by  levers,  to  a  length  too 
shocking  to  mention,  beyond  the  natural  measure  of  their 
frame ;  or  the  "  hoop,''  called  the  "  scavenger's  daughter,"  on 
which  they  were  placed,  and  their  bodies  bent  until  the  head 
and  the  feet  met;  or  by  confinement  in  the  "  little  ease,"*  a  hole 
so  small  that  a  person  could  neither  stand,  sit,  nor  lie  straight 
in  it ;  the  ^'  iron  gaimtlet,"  a  screw  that  squeezed  the  hands 
until  the  bones  were  crushed;   by  needles  thrust  under  the 
nails  of  the  sufferers ;  or  by  a  long  deprivation  of  sustenance. 

It  adds  to  the  atrocity  of  these  inflictions,  that  in  several 
instances,  when  the  sufferers  were  put  to  trial,  there  was  no 

*  3  Strype'8  EccL  Mem.  377. 

1  Haynes,  195.    2  Bnrnet,  App.  256.     3  Ibid.  243.    >1  Hallam^B  Const 
Hist.  57,  201. 
>  2  Burnet,  347.    2Collier,404.   BirtoK, 250^ 418.  6  lingard,  381, 650. 
'  3  Burnet,  243,  246»  247. 
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Death  of  Mary 
oaoMd  by  the 
contempt  of  her 
husband,  and  In- 
ability  to  mnrder 
her  innocent 


nechanetwef 
Maiy. 


legal  proof  establiihed;  and  in  some,  not  even  any  legal 
evidence  offered  to  lubi tantiate  the  offence,  of  which  the  party 
was  aocuBed\ 

ThuB  was  the  nation  lituated,  when,  happily  for  the  country 
and  herself,  this  amiable  queen  fell  a  victim  to  bodily  disease, 
and  mental  inquietude,  chiefly  arising  from  the  contemptuous 
neglect  with  which  she  was  treated  by  Philip ;  and  inability 
to  gratify  her  vicious  appetites,  with  the  blood  of  her  guiltless 
sister",  leaving  a  character  almost  unparalleled  in  history,  for 
obftinacyi  bigotry,  violence,  cruelty,  malignity,  revenge,  and 
tyranny;  and,  as  Mr.  Turner  justly  observes',  if  ever  a  sove- 
reign has  reigned  who  exhibited  the  deteriorating  and  de- 
grading effects  of  a  political  priesthood,  with  persecuting 
principles,  to  take  the  direction  of  the  state  government,  and 
to  miJ^e  the  mind  of  the  sovereign  subservient  to  the  com- 
pulsory imposition  on  others  of  t^e  religious  system,  tenets, 
and  speculations  which  they  choose  to  maintain,  Mary  is  the 
person, — ^whose  name  stands  on  the  rolls  of  English  History, 
like  the  Pharos  on  the  dark  and  dangerous  rock,  to  warn 
every  potentate  and  countryi  what  must  be  timely  discerned 
and  shunned,  if  honour,  fame,  happiness,  or  national  pro- 
■perity,  be  worthy  of  a  king's  pursuit,  or  desirable  for  his  own 
satisfaction  to  enjoy. 


SXCTXOK  V. 

ELIZABETH,  November  17,  a.d.  1558,— March  24,  a.]).  1003. 


1.  Prerogative  ef  the  Grewii. 

2.  Court  of  Star  Chsmber* 

3.  Royal  ProchuQatioDS, 

4.  AdxniziiBtration  of  Justice* 
A.  Pecimiaiy  Exactions. 

e.  Imprespiuent. 


7«  Liberty  of  the  Press. 

8«  Undue  Lifluenoe  exeroised 

over  the  Boroughs. 
9.  Privilege  of  Parliament 
10.  The  Befomiation. 


Elizabeth. 
1558—1603. 


1.  Pr&toffoihe  of  the  Cr&$tn. 

The  prerogative  of  the  crown  had  been  improperly  exalted 
by  the  cunning  of  Henry  VII.,  as  well  as  by  the  violence  of 
Henry  VIII.,  and  from  the  positions  of  religious  and  political 
factions,  Elizabeth  was  enabled  to  govern  the  country,  upon 

^  Barrington,  496.    3  Inst.  35.    1  Burnet,  342.    Camd.  Elis.  476.    Dal- 
YTBiple**  Mm.  Great  Brit«in,  part  iL  p.  198.    1  Butler,  401,  402. 
^  5  Noailles,  passim.  '  3  Turn.  Hist.  £pg»  373. 
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principles*  that  were  utterly  inconfiistent  with  those  of  civil  Eltzabith. 
liberty'.  i>>iB-im. 

Although  no  subsidies  could  be  raised, — ^no  statute  could  be  Reoofpiitiaa.tiiat 

the  crown  pos" 
seMed  an  enlarg- 
ing andra 
bag  power. 


binding  without    parliamentary  acquiescence, — ^and   that  to  *****^'**^p*** 
consider  of  public  grievances,  and  to  procure  their  redress  inffandrert»in- 


either  by  law  or  petition  to  the  crown,  were  the  privileges  of 
the  lords  and  commons,  yet  in  the  House  of  Commons  it  was 
acknowledged  that  the  queen  inherited  both  an  enlarging  and 
restraining  power ;  by  her  prerogative  she  might  set  at  liberty 
what  was  restrained  by  statute  or  otherwise,  and  by  her  pre^ 
rogative  she  might  restrain  what  was  otherwise  at  liberty*; 
that  the  royal  prerogative  was  not  to  be  canvassed,  nor  dis- 
puted, nor  examined^,  and  did  not  even  admit  of  any  limita- 
tion^; that  absolute  princes,  such  as  the  sovereigns  of  England, 
were  a  species  of  divinity^;  that  it  was  in  vain  to  attempt 
tying  the  queen^s  hands  by  laws  or  statutes,  since  by  means  of 
her  dispensing  power  she  could  loosen  herself  at  pleasure*; 
and  that  even  if  a  clause  should  be  annexed  to  a  statute, 
excluding  her  dispensing  power,  she  could  first  dispense  with 
that  clause,  and  then  with  the  statute^. 

These  ignoble  avowals,  and  the  fulsome  speeches  of  the  The  oante  which 
commons,  in  which  the  queen  was  flattered  in  phrases  appro-  mo^^tto*^ 
priated  to  the  Supreme  Being*,  were  not  unlike  the  reasoning  JJl?^!^^^ 
of  those  savages  who  worship  the  devil ;  not  because  they  teiies. 
love  him  or  honour  him,  or  expect  any  good  from  him,  but 
that  he  may  do  them  no  hurt. 

Parliament  recognised  the  queen^s  title  to  the  crown*, —  Thenoognitton 
enacted  punishments  for  treason  and  slanderous  reports  of  the  ^^I^^i^om 
queen**, — and  for  unlawful  and  rebellious  assemblies ^^  ««"»»• 

Tonnage  and  poundage  were  given  to  Elizabeth  for  life'*, — 
first  fruits  were  re-invested  in  the  crown  **, — ^a  grant  of  a  sub- 
sidy and  two-fifteenths  and  a  tenth  were  voted  *\ — and  powers 
created  towards  the  establishment  of  ordinances  in  collegiate 
churches  and  schools*'. 

i  D'Ewee,  460, 469,  640,  644»  646,  651,  675.     Strype^s  Parker,  \26,  126. 
Stat  5  Elizabeth,  c.  1.    5  Hume,  451—492.    5  Lingard,  206,  622,  624. 

*  D'Ewee,  644,  675.  '  Ibid.  644,  649.  *  Ibid.  646,  654. 

«  Ibid.  649.  <*  Ibid.  ^  j]^{^  (^q,  646.    5  Hume,  441,  passim. 

*  D*Ewes,  664,  656--659.    5  Hmne,  442,  443. 

*  Btat.  1  EBcabeth,  c.  8.    Camden,  372.    Heylin,  107,  108. 

>«  Stat.  1  Elizabeth,  c.  5,  6.  "  Stat.  1  Elizabeth,  c.  16. 

»  8t6t.  1  EUsabeth,  c.  20.  >'  Stat.  1  Elizabeth,  c  4. 

i«  Stat.  1  Elizabeth,  c  21. 
*^  Stait  1  Elizabeth,  c.  22.    5  Hume,  9,  et  seq. 
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KltiXABETH. 

1568—1603. 


The  most  dan- 
geroui  attacks  on 
liberty,  are  those 
which  surprise, 
or  undennine. 


The  Star  Cham- 
ber was  sup- 
ported by,  and 
gratified  the 
lower  ranks  of 
society. 


Elisabeth  em- 
ployed the  court, 
as  an  instrument 
of  tyranny. 


A  right  claimed 
to  carry  into 
effect  the  spirit 
of  the  existing 
laws. 


2.  C(mrt  of  Star  Chamber. 

Power,  that  threatens  all  alike,  is  not  so  much  an  object  of 
apprehension  with  any  particular  class,  as  that  which  proceeds 
from  a  body  but  a  little  removed  from  itself. 

The  most  dangerous  attacks  on  liberty,  are  those  which 
surprise,  or  undermine;  which  are  owing  to  powers  given 
under  pretence  of  some  urgent  necessity;  to  powers  popular 
and  reasonable,  perhaps,  at  first,  but  such  as  ought  not  to 
become  settled  and  confirmed  by  long  exercise,  and  yet  are 
rendered  perpetual  by  art  and  management ;  and,  in  a  great 
degree,  by  the  nature  of  those  powers  themselves. 

The  Court  of  Star  Chamber,  an  institution  the  most  des- 
potic, was  supported  by,  and  gratified  the  lower  ranks  of 
society  during  the  reigns  of  Henry  VII.  and  VIII. ;'  because 
its  avowed  object  was  to  bring  within  the  sphere  of  justice, 
men  whose  situation  raised  them  above  the  reach  of  ordinary 
jurisdiction,  and  against  whom  feelings  of  the  utmost  jealousy 
were  entertained.  From  the  transferences  of  land,  increase 
of  commerce,  attainders,  and  forfeitures,  the  power  and  rank 
of  the  nobility  gradually  decreased,  and  in  an  inverse  ratio 
that  of  the  inferior  gentry  increased,  and  the  people  expe- 
rienced during  the  reigns  of  Elizabeth  and  James  the  practical 
operation  of  that  court,  which  they  had  essentially  originated*, 
and  in  the  reign  of  Charles  I.  they  loudly,  and  successfully, 
clamoured  for  its  abolition,  because  it  had  become  equally 
detrimental  to  themselves,  as  it  had  been  to  their  superiors. 

Elizabeth  employed  this  court  to  enforce  her  proclamations, 
and  orders  of  state,  the  perversion  of  justice,  pecuniary  exac- 
tions, illegal  commissions,  grants  of  monopolies,  impressments, 
and  restrictions  upon  the  press,  by  fines,  imprisonments,  and 
corporal  severities. 

3.  Royal  Proclamations. 

The  crown  claimed  a  right  by  proclamation  to  carry  into 
effect  the  spirit  of  existing  laws ;  and  if  the  privy  council 

'  Anterior  to  the  time  of  the  Tudors,  there  does  not  occur,  either  in  any 
publication  or  record,  so  much  as  the  mention  of  any  court  called  the  Court 
of  Star  Chamber :  and  the  advocates  for  its  antiquity  are  obliged  to  admit, 
that  the  few  instances  referred  to  by  them,  in  proof  of  its  antiquity,  passed 
under  the  Council,  as  it  was  then  called,  or,  as  we  should  now  denominate 
it,  the  Privy  Council-— I  Brodie,  159. 
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conceived  the  public  safety  was  endangered,  the  commands  of  Elizabeth. 
the  executive  became  paramount  and  absolute.  1558—1603. 

Thus  Irishmen  and  Anabaptists  were  banished  the  realm, —  Banishment  of 
the  culture  of  woad*, — exportation  of  money,  com,  with  other  reetricSonsra 
commodities,  and  excess  of  apparel,  were  prohibited.   Erection  SjIUrty**^**^' 
of  houses  within  three  miles  of  London,  on  account  of  too 
great  increase  of  the  city,  was  forbidden,  under  the  penalty 
of  imprisonment  and  forfeiture  of  the  materials': — to  trade 
with  the  French  king's  rebels,  or  to  export  victuals  into  the 
Spanish  dominions,   incurred  the  penalty  of  treason; — ^and 
those  who  were  possessed  of  goods  taken  on  the  high  seas, 
which  had  not  paid  custom,  were  enjoined  to  give  them  up, 
on  pain  of  being  punished  as  felons  and  pirates'. 

In  1569,  letters  were  written  to  the  sheriffs  and  justices  of  Fmonia  vn^ 
divers  counties,  directing  them  to  apprehend,  on  a  certain 
night,  all  vagabonds  and  idle  persons  having  no  master,  nor 
means  of  living,  and  either  to  commit  them  to  prison,  or 
pass  them  to  their  proper  homes.  This  was  frequently 
repeated,  and  no  less  than  13,000  persons  were  thus  appre- 
hended^. 

Martial  law,  being  then  built  upon  no  settled  principles,  Martial  uw. 
was,  as  Sir  Matthew  Hale  observes  ^  in  truth  and  reality  no 
law,  but  something  indulged,  rather  than  allowed  as  a  law. 
It  had  only  been  legally  exercised  during  the  continuance  of  a 
rebellion,  and  when  in  force,  any  person  was  liable  to  be 
punished  as  a  rebel,  whom  the  provost  martial,  lieutenant  of 
a  county,  or  their  deputies,  suspected  of  guilt :  but  Elizabeth 
availed  herself  of  this  law,  when  no  immediate  danger  to  the 
state  was  apprehended^. 

In  1558,  a  proclamation  was  issued,  in  which  she  ordered  importation  of 
martial  law  to  be  used  against  such  as  imported  bulls ^,  or  ^S^^ 
even  forbidden  books  and  pamphlets  from  abroad',  and  pro- 
hibited the  questioning  of  the  lieutenants,  or  their  deputies, 
for  their  arbitrary  punishment  of  such  offenders,  any  lata  or 
statute  to  the  contrary  in  any  vsise  notmthstanding. 

^  Lans.  MSB.  xlix.  82^60.     Towii8end*8  Joutn.  250,    5  Hume,  463. 
*  Camden,  476.     16  Rymer,  476. 
>  16  Rymer,  448.    1  Hallam^s  Const.  Hist.  822. 
^  1  8trype*s  Annate,  636. 

'  Hale's  Hist.  Com.  Law,  c.  2.    2  Brady,  App.  69. 
«  Strype's  Whitgift,  App.  126.    6  Hnme,  464,  466.    Boyston  MS.  State 
Paper  Office.     2  8trype*s  Eccles.  Mem.  373,  468,  469. 
^  2  Bacon's  Works,  43.  »  3  Strype,  670. 
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Elizabeth*       The  Streets  of  London  being  infested  with  vagabonds  and 

'^  riotous  persons,  whom  neither  the  lord  mayor  nor  the  Star 

ci"d"i^rt^    Chamber  could  remove,  martial  law  was  proclaimed,  and  Sir 

the  London  vaga-  Thomas  Wilford  received  a  commission,  as  provost  martial, 

°°^  ^^  granting  him  authority,  and  commanding  him,  upon  signifi- 

cation  given  by  the  justices  of  peace  in   London,  or  the 

neighbouring  counties,  of  such  offenders,  worthy  to  be  speedily 

executed  by  martial  law,  to  attach  and  take  the  same  persons, 

and  in  the  presence  of  the  said  justices,  according  to  justice 

of  martial  law,  to  execute  them  upon  the  gallows  or  gibbet 

openly,  or  near  to  such  place  where  the  said  rebellious  and 

incorrigible  offenders  shall  be  found  to  have  committed  the 

said  great  offences',^^ 


4.  Administration  of  Justice, 

jnstioe  should  be      No  oouutry  cau  cujoy  a  state  of  freedom,  unless  the  open 
^l^il^^     administration  of  justice  be  according  to  known  laws  truly 
toi^*^^°^  interpreted,  and  fair  constructions  of  evidence ;  but  such  a 
state  of  things  never  existed  in  practice,  between  the  sovereign 
and  subject,  when  any  political  question  was  at  issue,  under 
the  Tudors. 
EflMmtiAi  princi-      ^^  It  may  be  almost  asserted,^^  says  the  late  Lord  Auckland  ^ 
dSer'iSS^I  ^*  that  so  late  as  the  whole  sixteenth  and  part  of  the  seven- 
^Idf^^**""    t®®'**^  century,  the  first  and  most  essential  principles  of 
evidence  were  either  unknown,  or  totally  disregarded.     Depo- 
sitions of  witnesses  forthcoming  if  called,  but  not  permitted 
to  be  confronted  with  the  prisoner ;  written  examinations  of 
accomplices    living  and  amenable;    confessions  of  convicts 
lately  hanged  for  tiie  same  offence ;  hearsays  of  these  convicts 
repeated  at  second  hand  from  others;  all  these  formed  so 
many  classes  of  competent  evidence,  and  were  received  as 
such,  in  the  most  solemn  trials,  by  very  learned  judges.     It 
was  a  common  and  very  lucrative  practice  of  the  sheriffs,  to 
Juries,  would      rctum  jurics    SO  prejudiced   and   partial,  that,  as  Cardinal 
of  the  muiSrof  Wolscy  obscrved,  *  they  would  find  Abel  guilty  of  the  murder 
^^^'"  of  Cain.^    The  judge  held  his  office  and  income  at  the  pleasure 

of  the  prosecutor ;  and  was  often  actuated  by  an  intemperate 

>  16  Rymer,  279,  280.    5  Hume,  466. 

^  "<  Principles  of  Fenal  Law,*'  8  ecL  197,  190.    1  Butler,  402, 403. 
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zeal  for  the  support  of  the  charge ;  as  if  hid  indignation  at  Eiizabxth 
the  oflPenoe  had  stifled  all  tenderness  towards  the  supposed  ^^^^"^^^^^ 
offender. 

*^  Thus  ignorant  of  the  forms  and  language  of  the  whole 
process,  unassisted  by  counsel,  unsupported  by  witnesses,  dis- 
countenanced by  the  court,  and  baited  by  the  crown  lawyers, 
the  poor  bewildered  prisoner  found  an  eligible  refuge  in  the 
dreadful  moment  of  conviction.^^ 

Habington,  who  was  tried  in  1586,  for  an  attempt  against  cam  of  Habing- 
the  life  of  Elizabeth,  complained  that  two  witnesses  had  not  *^' 
been  brought  against  him,   conformably  to  the  statute  of 
Edward  VI. :  but  C.  J.  Anderson  said,  that  he  was  indicted 
on  the  act  of  Edward  III.,  that  provision  not  being  in  force'. 

In  the  case  of  Capain  Lee',  a  partisan  of  Essex  and  South* 
ampton,  the  court  denied  the  right  of  peremptory  challenge;  night  of  peromp- 
and  the  Earl  of  Arundel  was  convicted  of  imagining  the  ^^^*°*®' 
queen^s  death,  on  evidence  which  could  only  have  supported 
an  indictment  for  reconciliation  to  the  Church  of  Rome. 

Under  Stat.  23  Elizabeth,  c.  2,Udal,  a  puritanical  clergyman,  case  of  udau 
was  indicted  for  having  published  a  book  called  a  ^'  Demon- 
stration of  Discipline,^^  in  which  he  inveighed  against  the 
government  of  bishops,  and  though  he  endeavoured  to  conceal 
his  name,  he  was  arrested  upon  suspicion,  and  tried  for  the 
offence. 

It  was  urged  that  the  bishops  were  part  of  the  queen^s 
political  body;  and  to  speak  against  them,  was  to  attack  her, 
and  was  therefore  within  the  statute. 

The  judges  allowed  the  jury  only  to  determine  the  fact,  improperrestrio. 
whether  Udal  had  written  the  book  or  not,  and  they  were  ^j^^^^e 
not  permitted  to  examine  the  intention  or  import  of  the  J<vy* 
language. 

To  prove  the  authorship,  the  law  officers  of  the  crown  did  niscsreditabie 
not  produce  a  single  witness.     They  only  read  the  testimony  hythe^woa- 
of  two  persons  absent,  one  of  whom  said,  that  Udal  had  told  ~«o'*J»««rown. 
him  he  was  the  author ;  another,  that  a  friend  of  Udal^s  had 
said  so :  and  the  court  would  not  allow  Udal  to  produce  any 
exculpatory  evidence ;  which,  they  said,  was  never  to  be  per- 
mitted against  the  crown*. 

'  1  State  Trials,  1148. 

^  Ibid.  1956.    Ibid.  U09.    1  HaUam'a  Const.  Hist.  813,  314. 
*  It  was  not  tall  after  the  Rerolution  tlial  the  prisoner  oonld  legally  pro- 
duce evidence  against  the  crown.— 4  Black.  Com.  351, 859, 
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Elizabeth. 
1558—1603. 


Cam  of  Pesiry. 


The  tyrannical 
prinoiplea  of 
IjonlKeq)er^ 
Pickering. 
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They  tendered  him  an  oath,  by  which  he  was  required  to 
depose,  that  he  was  not  the  author  of  the  book ;  and  his 
refusal  to  make  that  deposition,  was  employed  as  the  strongest 
proof  of  his  guilt, — ^upon  which  he  was  convicted,  and  received 
sentence  of  death'. 

A  zealous  puritan,  or  "  Independent,""  of  the  name  of 
Penry,  had  written  scurrilous  and  satirical  tracts  against  the 
hierarchy.  After  concealing  himself  for  some  years,  he  was 
seized ;  and,  as  the  statute  against  seditious  words  required 
that  the  criminal  should  be  tried  within  a  year  after  com- 
mitting the  offence,  he  could  not  be  indicted  for  his  printed 
books. 

He  was  therefore  tried  for  some  papers  found  in  his  pocket, 
as  if  he  had  thereby  scattered  sedition^  It  was  also  imputed 
to  him  by  the  Lord  Keeper  Pickering,  that  in  some  of  these 
papers,  "  he  had  only  acknowledged  her  majesty's  royal  power 
to  establish  laws,  ecclesiastical  and  civil,  but  had  avoided  the 
fistial  terms  of  making^  enactinff,  decreeing^  and  ordaining 
laws :  which  imply,''  says  the  Lord  Keeper,  "  a  most  absolute 
authority.''  Penry  for  these  offences  was  condemned,  and 
suddenly  executed'. 

The  crown  did  not  exclusively  rely  upon  "judicial  perfidy," 
the  sheriff  returned  the  jury  panel  composed  of  selected 
government  partisans ;  and  if  the  jury  gave  a  verdict  against 
the  crown,  they  seldom  escaped  from  enormous  fines  and 
indefinite  imprisonment,  which  were  inflicted  under  the  autho- 
rity of  the  Star  Chamber: — ^it  is  therefore  obviotis  "juries" 
were  then  no  security  against  political  tyranny  and  injustice. 

The  records  of  this  period®,  more  particularly  the  trials 
of  the  Duke  of  Norfolk,  and  the  persecuted,  but  imprudent. 
Queen  of  Scotland,  establish  that,  no  justice  could  by 
course  of  law  be  obtained  against  the  capricious  will  of  the 
sovereign;  and  even  in  the  naval  expedition  undertaken  by 
Raleigh  and  Frobisher  against  the  Spaniards,  where  a  carrack 

»  1  State  Trials,  144.  4  Strype,  21— 30.  Strype's  Whitgift,  343, 376-377. 
5  Hume,  467-    5  Lingard,  6]  9. 

«  Strype's  Whitgift,  b.  iv.  c.  11.    1  Neal,  664. 

»  4  Strype's  Annala,  176,  177-  Stow,  765.  Strype's  Whitgift,  410,  412, 
413.    6  Lingard,  523.    5  Hume,  468. 

^  HarL  M88.  703,  6996,  6996,  6997.  Du  Vair,  apud  Carte  iii.  702. 
State  Trials,  1049—1072,  1316—1334.  Bridgewater,  219,  304—307.  3 
Strype,  261.  4  Strype,  307.  Camden,  646—647,  779.  Speed,  1163.  6 
lingard,  382,  416,  619,  668,  668, 622, 624.  6  Hum^  461—492.  1  Hallam*8 
Const  Hist  316—318. 
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valaed  at  200,000/.  was  taken,  the  queen,  not  satisfied  with  Elizabeth, 
her  right  to  a  tenth,  insisted  upon  having  100,000/.*:  and  if 1 


the  owners  had  refused  compliance,  they  would  have  been  im- 
prisoned under  some  pretext,  until  they  had  by  an  enormous 
fine  purchased  their  release.  It  cannot,  therefore,  be  a  matter 
of  surprise,  that  a  justice  of  the  peace  was  defined  in  parlia- 
ment to  be  "  an  animal  who,  for  half  a  dozen  chickens,  would 
dispense  with  a  dozen  laws*".*" 

The  course  of  justice  was  likewise  diverted,  by  the  queen  Exemptions 
granting  warrants,   exempting   particular   persons  from  all  ^^^^"^ 
^' suits  and  prosecutions  ^^  and  granting  dispensations  of  the 
penal  laws^^ 

A  warrant  from  a  secretary  of  state,  or  from  the  privy  partial 


counciP%  authorised  a  discretionary  and  cruel  imprisonment,  '^VfiJ^^ 
the  prisoner  not  being  permitted  to  sue  out  a  writ  of  Habeas  pus. 
Corpus  ^^;  and  the  courts  were  prohibited  from  taking  recog- 
nizance of  such  commitment. 

These  illegalities,  particularly  where  unfortunate  creditors  it«inonttranoeof 
sued  nobis  lords  for  their  debts^  arose  to  such  an  extent,  that  *^®  ^°*^ 
frequently  the  gaols  were  full  of  prisoners  of  state  *^,  and  the 
judges  presented  the  following  remonstrance,  which,  although 
it  acknowledges  the  right  of  personal  freedom,  does  not  breathe 
that  pure  spirit  of  liberty  which  the  statute  law  would  have 
justified,  and  which  it  was  the  duty  of  the  bench  to  have 
maintained, — ^as  they  illegally  acknowledge  that  a  person 
committed  by  special  command  of  the  queen  was  not  bailable. 

"  To  the  Rt.  Hon.  our  very  good  lords.  Sir  Chr.  Hatton, 
of  the  honourable  order  of  the  garter  knight,  and  chancellor 
of  England ;  and  Sir  W.  Cecill,  of  the  hon.  order  of  the 
garter  knight.  Lord  Burleigh,  lord  high  treasurer  of  England, 
we,  her  majesty^s  justices,  of  both  benches,  and  barons  of  the 
Exchequer,  do  desire  your  lordships,  that  by  your  good  means, 
such  order  may  be  taken  that  her  highnesses  subjects  may  not  That  the  lobjeot 
be  conunitted  or  detained  in  prison,  by  commandment  of  any  ^^J^^^priKm 
nobleman  or  counsellor  atrainst  the  laws  of  the  realm,  to  the  against  the  uwb 

°     ,  ,  ,  ,  of  the  realm. 

grievous  charges  and  oppression  of  her  majesty^s  said  subjects; 
or  else  help  us  to  have  access  to  her  majesty,  to  be  suitors 
unto  her  highness  for  the  same ;  for  divers  have  been  im- 

*  4  Strype,  128,  129.  ^°  D'Ewes,  661—664.    6  lingard^  622. 

"  16  Bymer,  652, 708,  777.  '*  MordeD,  325.    5  Hume,  463. 

^'  Miirden,  632.    5  Home^  456.  ^*  5  Lmgard,  624. 

^^  1  Rushworth,  51 1.    Fraiiklyn*8  Aimal8»  250, 251. 
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E1I2ABZTB.  prifiotied  for  suing  ordinary  acticnui)  and  euits  at  the  common 
1558-1008.    jj^^^  ^^jj  ^^y  ^j22  j^^^  ^j^^  g^^^^  ^^  againrt  their  willfi  put 

their  matter  to  order,  although  some  time  it  be  after  judgment 

and  accusation, 

PenoiiB  detained      ^'  Item :    Othcrs  have  been  committed  and  detained  in 

a^Il'lS^^r*'  prison  upon  such  commandment  against  the  law"^  and  upon 

the  queen^s  writ  in  that  behalf,  no  cause  sufficient  hath  been 

certified  or  returned. 

-wheadifloharged      '^  Item :  Some  of  the  parties  so  committed  and  detained  in 

hl^^^^'  P™^'^  *ft®r  they  have,  by  the  queen's  writ,  been  lawfully 

committed  in      discharged  in  court,  have  been  eflsoones  recommitted  to  prison 

Bee    piacea.       .^  secret  places,  and  not  in  common  and  ordinary  known 

prisons,  as  the  Marshalsea,  Fleet,  King's  Bench,  Gatehouse, 

nor  the  custody  of  any  sheriff,  so  as  upon  complaint,  made  for 

their  delivery,  the  queen's  court  cannot  learn  to  whom  to 

award  her  majesty's  writ,  without  which  justice  cannot  be 

done. 

officew  forexe-        '*  ^^^"'^ '  I^ivers  scrjeants  of  London,  and  officers,  have  been 

cutingthewrita    mauy  times  Committed  to  prison  for  lawful  execution  of  her 

courtaBentto      majesty's  writs  out  of  the  King's  Bench,  Common  Pleas,  and 

priflon.  other  courts,  to  their  great  charges  and  oppression,  whereby 

they  are  put  in  such  fear,  as  they  dare  not  execute  the  queen's 
process. 
Extortions  by  "  Item:  Divers  have  been  sent  for  by  pursuivants  for  private 

puraoivants.        causcs,  somc  of  them  dwelling  far  distant  from  London,  and 

compelled  to  pay  to  the  pursuivants  great  sums  of  money 

against  the  law,  and  have  been  committed  to  prison  till  they 

would  release  the  lawful  benefit  of  their  suits,  judgments,  or 

executions  for  remedie,  in  which  behalf  we  are  almost  daily 

called  upon  to  minister  justice  according  to  law,  whereunto 

we  are  bound  by  our  office  and  oath. 

The  judges  re-         "  And  whcrcas  it  pleased  your  lordships  to  will  divers  of  us 

ib^pii^     to  set  down  when  a  prisoner  sent  to  custody  by  her  majesty, 

siwuidbede-       her  council,  or  some  one  or  two  of  them,  is  to  be  detained  in 

fiHt^^i  in  or  do*  •  , 

uveredfrom       prisou,  and  not  to  be  delivered  by  her  majesty's  courts  or 

P«^-  judges. 

iTnconstitutioMi       "  Wc  think  that,  if  any  person  shall  be  committed  by  her 

tSj^d^**'      majesty's  special  commandment,  or  by  order  from  the  council 

board,  or  for  treason  touching  her  majesty's  person,  [five 
illegible  letters  follow]  which  causes  being  generally  returned 

^'  5  Hmne,  465.    5  lisgard,  421->-425. 
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into  any  court,  is  good  catue  for  the  same  court  to  leave  the  Elizabstb. 

^      ^^1^        .  '   J  ?         ^  J  16A8— ieo8. 

person  committed  m  custody.  

^^  But  if  any  person  shall  be  committed  for  any  other  cause, 
then  the  same  ought  specially  to  be  returned  ^'/^ 

The  rack  was  a  punishment  resorted  to  in  cases  of  suspicion,  PuuidrnMntny 
but  only  executed  in  England  under  a  warrant  of  a  secretary 
of  state  or  the  privy  council*^.  But  the  council  in  the  Marches 
of  Wales  were  empowered  to  inflict  that  punishment,  whenever 
they  thought  proper**. 


5«  Pecuniary  Exaetions. 

Some  biographers  of  the  heartless  and  depraved  Elizabeth,  Peeimiary  iiabi- 
have  praised  her  "  economy  ;^'  but  it  appears  that  the  pecu-  iJJJ^  ^  *^"^ 
niary  grants  which  she  acquired  from  parliament  amounted  to 
twenty  subsidies,  thirty  tenths,  and  forty  fifteenths,  which 
exceed  the  average  of  preceding  reigns,  and  although  she 
raised  immense  sums  by  dilapidation  of  the  royal  demesnes  \  Dilapidation  of 
fines  of  recusants,  profits  of  monopolies,  and  the  monies  raised  menes. 
by  forced  loans,  yet  "  she  left  more  debts  unpaid,  taken  upon 
credit  of  her  privy  seals,  than  her  progenitors  did  take,  or 
could  have  taken  up,  that  were  a  hundred  years  before  her'.^^ 

Although  Elizabeth  possessed  every  power  except  that  of  Exacuon  of 
imperatively  imposing  taxes ;  yet  she  often  arbitrarily  exacted   °'*°*"  ^ 
^'  Loans,^^  and  when  the  money  was  returned  it  was  without 
the  payment  of  interest.     "  Benevolences'^  were    likewise 
another  grievous  imposition  upon  industry. 

Loans'  were  almost  imperative,  as  a  refusal  to  contribute, 

17  58  Lansdown  MSS.  87.  1  Hallam's  Const  Hist  318—320 ;  vide  etiam 
1  Anderson,  Rep.  297.    Biographia  Britannica,  art.  Anderson. 

>'  5  Lingard,  380.  5  Hume,  460.  1  Hallam's  Const.  Hist  201.  Cabala,  81. 

*'  Haynes,  196.    1  La  Boderie,  211. 

^  16  Rjmer,  141.    B^Ewes,  151, 457,  525,  629.    4  Baoon,  363. 

'  Naunton,  8&    5  lingard,  624,  625. 

*  A  loan,  when  granted  to  the  sovereign,  came  to  be  nearly  of  the  same 
amount  with  a  benevolence.  From  the  oondition  of  the  debtor,  he  could 
never  be  compeUed  to  do  justice  to  his  creditors ;  and  his  drcumstancea 
were  snch  as  always  afforded  plausible  pretensions  for  delaying  and  evading 
repayment  Although  the  nature  of  a  loan,  implying  a  mutual  transaction, 
appeared  to  exclude  any  idea  of  right  in  demanding  it ;  yet  the  same  in- 
direct methods  might  easily  be  practised  by  the  crown,  for  procuring  a 
supply  in  this  manner,  as  under  the  fona  of  a  benevolence.  We  accord- 
ingly find,  that  in  a  parliament  as  early  as  the  reign  of  Edward  III.,  the 
commons  prayed  the  king,  *^  that  the  loans  which  were  granted  to  the  king 
by  many  of  that  body  may  be  released ;  and  none  compelled  to  make  such 
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ported without 
lloenae. 


Robbery  of  the 
chm^. 


would  have  incurred  the  vengeance  of  the  Star  Chamber*,  and 
in  a  letter  from  the  lord  mayor  to  the  council,  he  acquaints 
them,  of  some  citizens  having  been  committed  to  prison,  for 
refusing  to  pay  the  money  demanded  of  them^. 

Purveyance*  and  pre-emption^;  new-year's  gifts";  ward- 
ships*; embargoes  on  merchandise";  grant  of  monopolies"; 
were  also  engines  of  oppression",  to  enrich  the  exchequer, 
and  when,  in  1689,  the  House  of  Commons  interfered  to 
alleviate  the  miseries  arising  from  purveyance,  the  queen  ex- 
pressed her  displeasure,  that  the  conunons  should  presume  to 
touch  on  her  prerogative.  "  If  there  were  any  abuses  either 
in  imposing  purveyance,  or  in  the  practice  of  the  exchequer, 
she  was  able  and  willing  to  provide  due  reformation,  but 
would  not  permit  the  parliament  to  intermeddle  in  these 
matters"." 

The  commons,  alarmed  at  this  message,  appointed  a  com- 
mittee to  wait  upon  her  majesty,  to  satisfy  her  of  their  humble 
and  dutiful  intentions. 

The  crown  assumed  absolute  authority  over  all  foreign  trade, 
and  would  not  allow  any  article  to  be  imported  nor  exported 
without  a  license,  and  where  the  statutes  laid  any  branch  of 
manufacture  under  restrictions,  the  crown,  by  exempting  one 
person  from  the  laws,  gave  him,  in  effect,  the  monopoly  of 
that  commodity**,  and  which  afforded  a  source  of  disgraceful 
profit. 

The  queen  was  empowered,  on  the  vacancy  of  any  see,  to 
seize  all  the  temporalities,  and  to  bestow  on  the  bishop  elect, 
an  equivalent  in  the  impropriations  belonging  to  the  crown. 
The  pretended  equivalent  was  commonly  much  inferior  in 
value ;  and  thus  the  crown,  amidst  its  concern  for  religion, 

loans  for  the  future  against  his  will,  for  that  it  was  against  reason  and  the 
franchise  of  the  land ;  and  that  restitution  might  be  given  to  those  who  had 
made  the  loans.*'    The  king's  answer  was,  '^  That  it  should  be  done." 

•  Harl.  MSS.  2173,  10.  *  Murden,  632. 

•  The  misery  which  resulted  from  "  purveyance"  is  illustrated  by  the 
following  statutes.  Stat.  28  Edward  I.  c.  2 ;  4  Edward  III.  c  4 ;  6  Ed- 
ward III.  C.2;  10  Edward  III.  Stat.  2;  25  Edward  IIL  Stat.  6,c.  21; 
36  Edward  IIL  cc.  2—6 ;  1  Bichard  II.  c.  3 ;  6  Richard  XL  Stat.  2,  c.  2; 
23  Henry  VLc.  1. 

7  Camden,  388. 

"  1  Strype's  Mem.  137 ;  sed  vide  Ayscough's  MS.  4827* 

•  5  Hume,  461.  ^^  1  Strype,  27. 

"  P'Ewes,  647,  648,  650,  652.  "  5  Lingard,  596,  597. 

»«  Sed  vide  1  Brodie,  passim.  "  D'Ewes,  440,  444. 

>*  15  Rvmer,  756.    D'Ewes,  645. 
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followed  the  example  of  preceding  reformers  in  committinff   Elizabeth. 
depredations  on  the  ecclesiastical  revenues'*.  looo—iwa. 

The  bishops  and  all  incumbents  were  prohibited  from  alien-  Bishops  and  in- 
ating  their   revenues,  and  from  letting  leases  longer  than  Mtadfhxn^n- 
twenty-one  years,  or  three  lives.    This  law  was  for  securing  the  •^  ^^^  '•^" 
property  of  the  church,  but  as  an  exception  was  left  in  favour 
of  the  crown,  great  abuses  still  prevailed.    It  was  usual  for  The  mode  in 
the  courtiers  to  make  an  agreement  with  a  bishop  or  incum-  pmagtA  the 
bent  and  to  procure  a  fictitious  alienation  to  the  queen,  who  *^™^' 
afterwards  transferred  the  lands  to  the  person  agreed  on'^. 
This  method  of  pillaging  the  church  was  not  remedied  till  the 
reign  of  James  I.;   but  to  Elizabeth  it  was  a  source  of 
revenue  *^ 

6.  Impressment. 

Osborne^  thus  describes  Elizabeth^s  method  of  employing 
the  prerogative  of  impressment.  ^'  In  case  she  found  any 
likely  to  interrupt  her  occasions,  she  did  seasonably  prevent 
him  by  a  chargeable  employment  abroad,  or  putting  him  upon 
some  service  at  home  which  she  knew  to  be  less  grateful  to 
the  people :  contrary  to  a  fidse  maxim  since  practised  with  far 
worse  success,  by  such  princes  as  thought  it  better  husbandry 
to  buy  off  enemies,  than  reward  friends.^ 

This  power  was  frequently  abused,  persons  of  education  Fmonsofedooa- 

Mim  ■.'MW^b^mI  to 

being  appointed  to  mean  and  incompatible  offices,  from  which  nuaaandiiiooiii- 
they  were  not  released,  except  by  the  payment  of  a  pecuniary  ?•*'"•<*<** 
imposition';  in  fact,  such  was  the  state  of  vassahige,  that  the 
nobility  could  not  marry*,  neither  were  any  persons  allowed 
to  enter  or  depart  the  kingdom  without  the  permission  of  the 
executive*. 

7-  Liberty  ofUie  Press. 

Liberty  of  the  press  was  unknown  during  this  era : — copy-  ?3ated hrtte"" 
right  of  authors,  importation  and  sale  of  books  were  regulated  gomunent 
by  the  government,  and  it  was  penal  to  possess  any  Roman 
Catholic  treatises'. 

i»  4  Strype,  216, 361.  >•  1  Strype,  79.  '^  5  Hume,  18. 

>  P.  302.  *  Murden,  181.    6  Home,  460. 

"  2  Birch's  Mem.  422. 

^  Sir  John  Davis  Dpon  Impoations,  pasnm.    2  Birch*8  Mem.  611. 
^  16  Rymer,  020.    16  Rymer,  97.     Strype's  Whitgift,  222,  App.  94.    6 
Lingard,  618.    Strype*8  Parker,  221. 
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Elizabeth.  .    In  1686,  the  Star  Chamber  published  ordinances  for  the 
1558—1608.    regulation  or  restriction  of  the  press,  which,  after  reciting  that 
enormities  and  abuses  of  disorderly  persons  professing  the  art 
of  printing  and  selling  books  had  increased,  arising  from  thd 
inadequacy  of  the  penalties  hitherto  inflicted ;  then  isommands 
to  be  en-  oT^rj  printer  to  certify  hbi  presses  to  the  stationers^  company^ 
on  pain  of  haring  them  defaced,  and  suffering  a  yearns  im- 
prisonment;— ^that  none  should  jprint  at  all,  under  similar 
penalties,  except  in  London,  iknd  oile  in  ea(ih  of  thd  two  uni- 
Lioensiiigof        vorsitics ; — that  nd  printer  who  had  only  set  Up  ill  his  tfdae 
*****^  within  six  months,  shoidd  exercise  it  any  longer,  nor  any 

commence  in  fiiture,  until  the  excessive  multitude  of  prihters 
were  diminished,  and- brought  to  such  a  number  ad  th^ 
Archbishop  of  Canterbury  and  Bishop  of  London,  for  the 
time  being,  might  think  convenient ;  but  whenever  any  addi- 
tion to  thd  number  of  miuttir  printers  was  required,  the 
stationers^  company  should  select  proper  persons  to  use  that 
calling  with  the  approbation  of  the  ecclesiastical  eomtnia- 
Lioenaiiigof  siouers; — ^that  none  should  print  any  book,  matter,  or  thing 
^'^^^^  whiitsoever,  until  it  had  bOen  first  seen,  perused,  and  allowed 

by  the  Archbishop  of  Canterbury,  or  Bishop  of  London, 
except  the  queeh's  printer,  to  be  appointed  for  some  special 
service,  or  law  printers^  for  whom  the  lieehse  of  the  chief  jiuah 
tices  dionld  alone  be  requisite ; — ^that  every  one  selling  books 
contrary  to  the  intent  of  this  ohiinancd  should  suffer  three 
statkmen'  com-  mouths^  imprisonment.  That  the  stationers^  company  should 
^^^PJJ^  be  empowered  to  search  houses  and  shops  of  printers  and 
booksellers^  and  to  seize  all  books  printed  in  contravention  of 
this  ordinance,  and  to  destroy  and  deface  the  presses,  and  to 
arrest  and  bring  before  the  council,  those  who  should  have 
offended  therein*. 

James  extended  this  decred  td  the  iiUportation  of  books,  and 
forbade  the  printing  of  any  book  without  a  license  from  the 
Archbishops  of  Canterbury  and  York,  Bishop  of  London,  op 
the  Vice-Chancellor  of  one  of  the  Universities,  or  of  some 
person  appointed  by  them. 

8.  Undue  Influence  e^ereUed  (mer  the  Bottyagki. 

Elizabeth  having  perceived  the  necessity  of  acquiring  a 
numerical  ascendency  over  the  deliberations  of  the  commons, 

*  1  Hallam*8  Const.  Hist  324, 325. 
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exerted  all  her  energies  to  control  those  boronghs  which   Elizab«th. 
existed  ^  and  resorted  to  hter  prerogative  for  the  restoration  of     ^  ^^ 
old,  and  creation  of  new  boroughs,  by  which  she  obtained  th^ 
support  of  sixty-two  new  members*; — ^and  this  fact  establishes 
that,  the  commons  had  emerged  from  their  primiiry  insignifi- 
cance, and  had  become  an  influential  assembly'. 

"  Select  governing  bodies"  were  grafted  into  the  municipal  BoPonghiMtitu. 
Corporations,  and   by  this  unconstitutional  mailOBuvre,  the  forpoutioai 
crown  acquired  increased  parliamentary  influence ;  and  thescj  ^^^^^ 
institutions,  which  had  been  intended  for  the  "  local  govern- 
ment of  the  people,  within  certiaih  presciribed  b()nnd8trie8,''  were 
fashioned  to  become  the  ready  ahd  eJSective  instrumehts  of 
political  infamy. 

In  the  fifth  year  of  this  teigil,  the  necessity  of  a  supply  in-  Newborongiu 
duced  the  summoning  of  a  parliament,  imd  in  order  to  proctire  J^JHSaSj^of 
an  undue  influence,  si*  boroughs  were  summoned  td  feend  pwUMnent. 
members  of  parliament,  none  of  them  having  done  so  for  a 
Considerable  interval,  and  the  greater  portioil  never  having 
done  so ;  but  the  right  of  deletion  was  exercij^dd  by  the  inha^ 
bitants  paying  scot  and  lot. 

In  these  boroughs  the  court-leet  existed,  and  was  in  the  ftiU  Mnnidpai  a&d 
exercise  of  its  powers,  iind  those  persons  who  were  to  return  the  S^Sto*«3^ 
members  of  parliament,  the  doing  of  which  by  the  writ  was  Joy«ibythe 
cast  upon  the  "  burgesses,    were  the  same  class  of  persons  as 
those  who  were  entitled  to  ehjoy  the  municipal  franchises. 
Parliamentary,  but  fruitless,  discussions  arose  as  to  the  right 
of  these  boroughs  to  return  members,  and  the  speaker  declared 
to  the  House,  that  the  lord  steward  had  agreed,  that  the 
members  should  resort  to  the  House,  and  show  letters  patent 
why  they  were  returned  to  parliament. 

The  question  was  put  upon  the  ground  of  these  boroughs 
not  having  charters  to  show  for  their  retuhiing  members.  If 
their  representatives  were  allowed  to  sit  in  consequence  of 
their  having  charters,  it  was  an  admission  on  the  ^art*of  the 
House,  that  the  crown  had  power  to  grant  such  charters :  but, 

*  The  first  time  the  subject  of  bribery  appears  to  hare  been  bnmght 
before  the  house,  was  in  the  reign  of  Elizabeth. 

One  Thomas  Long  gave  the  returning  officer,  and  others  of  the  borough 
of  Westbury,  four  pounds,  to  l>e  returned  member.  For  this  offence  the 
borough  was  amerced,  the  member  removed,  and  the  officer  fined  and  im- 
prisoned. (4  Inst  23.) 

*  FarL  Hist  958.    1  HaUam^s  Const  Hist  359. 
"  1  UaUam*s  Ck)nst.  Hist.  364. 
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Elizabeth,   subsequently,  it  was  rarely  exerciaed, — ^reBisted  in  the  case  of 

1-  Newark,  in  the  reign  of  Charles  IL,  and  has  never  since  been 

claimed. 

Sir  Simon  D^Ewes^  treats  these  places  as  .having  anciently 
been  boroughs ;   but,  from  their  poverty,  having  neglected  to 
return  members  of  parliament,  when  they  were  paid  wages 
by  their  constituents,  they  for  a  time  lost  the  right  of  return- 
ing members.     But  that  when  the  payment  of  wages  was 
discontinued,  many  boroughs,  both,  in  the  reign  of  Elizabeth 
and  that  of  her  successor,  returned  members  which  had  not 
returned  in  the  preceding  parliaments. 
The  right  ton-        This  dootriue  was  recognised  by  a  committee  of  the  House 
^'"^J^J^^  in  21  James  I.,  that  "  the  right  of  a  borough  to  return  mem- 
notbeiwt         bers  having  once  existed,  can  never  be  lost;^  but  they  dis- 
regarded the  charters  of  Mary,  thereby  negativing  the  right  of 
the  crown  to  interfere  by  its  charters  with  the  right  of  return- 
ing members. 
chavsMofbor-        Sir  Simou  D'^Ewes  says,  that  ^'  it  was  very  conunon  and 
geeawftToided.     ordinary  in  former  times  to  avoid  the  charges  of  their  bur- 
gesses^ allowance  in  time  of  parliament  (when  the  town  grew 
into  any  poverty  or  decay) ;  that  the  boroughs  did  either  get 
license  of  the  sovereign  for  the  time  being  to  be  discharged 
from  such  election  and  attendance,  or  did  by  degrees  discon- 
Unue  it  themselves ;  but  of  later  times  the  knights,  citizens, 
and  burgesses  of  the  House  of  Conmions,  for  the  most  part 
bearing  their  own  charges,  many  of  those  borough  towns,  who 
had  discontinued  their  former  privilege,  by  not  sending,  did 
again  recontinue  it  (as  these  towns  here),  both  during  her 
majesty^s  reign,  and  afterwards  in  the  reign  of  King  James 
her  successor.'^ 
ManypiMM  These  observations  must   be  taken  in  a  qualified  sense. 

^^^MUmp-  "  Many  places  which  originally  returned  members  of  par- 
ing up  the  exgg-  liament,  discontinued  sending  representatives  when  they  fell 

ciae  of  their  ex-.^  ^^  ,  „  ^r  i^xi_'  •. 

dwivejiiriadic-    mto  poverty  or  decay,    upon  the  ground  of  their  ceasing  to 

^°*  keep  up  the  exercise  of  their  exclusive  jurisdiction ;  by  which 

they  ceased  to  be  boroughs,  separate  and  distinct  from  the 

jurisdiction  of  the  sheriff,  and  were    reabsorbed   into  the 

counties. 

Lioeiue  from  the       '^  Boroughs,  iu  Order  to  avoid  the  charges  of  their  bur- 

ch^^  fr(^     gesses"  allowance  in  parliament,  obtained  a  license  from  the 

pariianumtary     king  to  be  discharged  from  their  election  and  attendance \^ 

attendance.  ^  .  ^ 

*  P.  80. 
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but  those  licenses  were  not  universally  acted  upon,  as  the  Elizabeth. 
places  obtaining  them  notwithstanding  sent  their  members;    ^^^^"" 
whilst,  on  the  other  hand,  places  which  had  ceased  to  be     » 
boroughs  by  falling  into  decay,  and  ceasing  to  have  an  exclu- 
sive jurisdiction,  altogether  discontinued  sending  members. 
But  the  royal  licenses  were  inoperative,  for  the  king  had  no 
constitutional  power  to  discharge  any  place  from  returning 
members  as  long  as  it  continued  a  borough. 

The  crown  had  the  undoubted  prerogative  of  directing  PnsNgBUvBof 
within  what  districts  the  law  should  be  locally  administered,  SaroS**"**** 
whether  in  the  county  at  large,  or  in  any  particular  franchise, 
as  a  city  or  borough ;  but  when  the  king  made  any  place  a 
borough,  all  the  legal  consequences  followed  as  a  necessary 
result  of  law ;  and  amongst  others,  that  it  should,  in  confor- 
mity with  the  parliamentary  writ,  be  called  upon  by  the 
sherifiTs  precept  to  return  members  of  parliament ;  and  thus 
the  burgesses  would  be  discharged  from  contributing  to  the 
wages  of  the  knights  of  the  shire.  But  the  king  could 
not  exempt  them  from  both ;  they  were  bound  to  contribute 
either  to  the  one  or  the  other ;  and  therefore  if  the  burgesses, 
by  reason  of  the  place  being  a  borough,  were  released  from 
contributing  to  the  wages  of  the  knights,  the  king  could  not 
direct  that  they  should  neither  send  nor  pay  their  members 
whilst  it  continued  a  borough :  but  if  he  and  the  burgesses 
wished  that  they  should  be  exempt  from  that  liability,  then 
the  place  must  cease  from  being  a  borough,  and,  as  the 
consequent,  become  contributory  to  the  knights  of  the  shire. 

With  respect  to  the  ^^  members  having  begun  to  pay  their  An  oi^iMt  of  de- 
own  charges,"  it  proves  that  the  being  returned  a  member  of  SimibOTorSe * 
the  House  had  then,  in  public  estimation,  lost  its  character  of  oaaanaoB, 
being  a  burden,  and  had  become  an  object  of  desire  to  persons 
of  station  and  property. 

In  13  Elizabeth,  a  new  parliament  being  assembled,  nine  creatkm  and  n- 
other  places,  which  had  not  returned  members  in  the  pre-  ^IJIjS?"  ^  "^ 
ceding  parliament,  were  gammoned,  and  sent  representatiyes ; 
and  at  a  subsequent  period  in  this  reign,  twelve  other  boroughs 
were  also  newly  summoned  to  parliament,  and  three  boroughs 
restored. 

When  Elizabeth  perceived  the  impolicy  of  increasing  the  origin  of  <*Kioot 
number  of  boroughs,  her  only  alternative  was  to  bring  the  J^^J^^JwiT* 
existing  boroughs  under  obedience ;  and  this  was  unconstitu-  **«>•• 
tionally  effected  by  creating  ^'  select  bodies'^  in  the  ^'  corpo* 
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^ssft^ifi^f '  rations,'^  and  then  recognizing,  under  this  false  claim  of  pre- 
— : — — --  scription,  that  e:iisting  corporations  possessed  the  exclusive 
«  right  of  electing  their  own  oncers,  and  in  some  instanceis  the 
members  of  parliament, — ^which  will  account  for  the  charters 
of  Elizabeth  commencing  with  recitals  that,  the  boroughs  had 
been  anciently  inqorporated ;  and  for  modem  usages  at  vari- 
ance from  the  charters  having  been  supported  under  the  plea 
of  prescription. 


origmoftho  ^he  queen  having  granted  the  ''  parliamentary  franchise^ 

S^fltetfaT"*    ^  *^®*^  boroughs  for  an  abstract  political  object,  it  cannot  be 
in  boroughs.       regarded  as  a  matter  of  surprise,  that,  from  this  period,  usur- 
pations and  conflicting  usages  arose  ip  the  ancient  and  modem 
boroughs  in  order  to  cmsh  or  promote  conflicting  interests, 
and  which  produced  such  disgraceful  anomalies  in  the  ^^  par- 
liamentary and  municipal  institutions.'^^ 
Anxiety  of  the         The  auxiety  which  the  crown  evinced  in  order  to  bring  the 
tt^^oSm^^     "  commons"  under  its  commwd,  by  the    intervention  of 
undflTitacoin-     «  selcct  bodics ''  aud  the  "  corporations,"  will  be  perceived  by 

inand.  i       #»  n       •  *  ^ 

the  foUowmg  extracts. 
BurgMMof  In  1570,  a  letter  from  Sir  Hugh  Powlett  was  written  in 

mlSedto elect    *^®  quecu's  uamo  to  the  burgesses  of  Welb^  desiring  them  to 
fltpariiamentaiy  elcct  fit  pcrsous  as  burgesscs  of  parlii^meut  at  peril  of  the 

queen  s  displeasure. 
In  1584,  the  bailiffii,  aldermen,  and  common  council  of 

Cklchester^  to  serve  the  queen'^s  grace,  made  the  following 
sirFnacisWai-  extraordinary  order: — ^^  That  Sir  Francis  Walsingl^m  shall 
S^'^^i^ttor  ^*^®  ^  nomination  of  both  the  burge9909  of  the  town,  for  the 
of  the  biirflOBFjuu  parltamen^^  for  time  to  come,  according  to  his  honoris  letters 

to  the  bailifis,  aldermen,  and  common  council  of  the  town 

directed :"  whereupon  two  persons  werQ  returned  according  to 

the  order  ^. 

In  1 584,  the  burgesses  of  Andover  received  the  following 

letter  from  the  Earl  of  Leicester,  high  steward  of  the  borough  : 
Eariof  Leioetter  — ^^  After  my  hcartio  commendations,  whereas  it  has  pleased 
w^^the  no-  jjep  majesty  to  appoint  a  parliament  to  be  presently  called, 
of  the  memben  bciug  stcward  df  your  towne,  I  make  bould  heartily  to  pray 
or  Andover.       ^^^^  ^y^^  ^^^  would  give  mo  the  nomination  of  one  of  your 

burgesses  for  the  same ;  and  yf  mynding  to  atoid  the  charges 
of  aliotcance  for  the  other  burgesse,  you  mean  to  name  anie  iAat 
is  not  of  your  towne,  if  you  will  b^tow  the  nomination  of  the 
other  burgesse  also  on  me,  I  will  thank  you  for  it ;  and  will 

^  M.  and  B.  Hist,  of  Boroughs,  1346. 
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both  i^ppoint  a  sufficient  man,  and  see  you  duciarged  of  all  Ei.|zabeth. 
ohargee  i$^  thcU  beMfe.    And  bo  praying  your  speedy  answer    ^^^^—^^3' 
bereip,  I  thus  bid  you  right  heartie  farewell.    Ffom  the 
courte,  the  13th  Ootober,  1584. 

^^  Your  loving  friend,  !H«  liUCESTEa. 

'^  If  you  mU  tend  me  your  election^  pHth  a  f^lankt  I  mttpu^ 
in  the  names* 

^^  To  my  loving  friends  the  baiUfis,  and  the  rest  of  the  tatcne 
o/4ndo9er\'" 

In  1587>  the  mayor  and  burgessea  of  3eeralston  are  stated  BnisessMof 
in  the  Return  at  the  Rolls  Chapel,  to  have  elected  their  two  2^Sd^fthoro- 
burgesses  at  the  request  of  William)  Marquis  of  Winchester,  quest  of  thocuef 
and  William)  liord  Mountjoye,  chief  lopds  of  the  boroughf    A  rough. 
decisive  proof  of  tho  direct  influence  which  prevailed  in  this 
bofough,  immediately  after  it  was  summoned  to  parliament. 

It  is  stated  by  Af r.  Butler^  tbftt  flyg  candidates  were  nomi- 
nated by  the  court  to  each  borough,  an4  three  tp  each  county} 
and  by  the  sheriff's  authority,  the  members  were  chosen  from 
amongst  those  nominees ; — ^but  there  are  no  records  to  esta* 
blish  this  fact. 

The  queen,  however,  released  the  burgesses  of  Carrick*  BuseaetofCar- 
fergus  from  the  trouble  of  selecting  one  of  their  representative,  li^^S^ 
by  granting  a  charter  commanding  them  to  return  two  mem-  seioouncranoof 
hers  to  her  parliament  in  Ireland ;  and  tbftt  because  Edward  ||'^'^p'^"^^' 
Waterhonse  W9s  secretary  to  her  lord  deputy  in  Ireland,  and 
had  supplicated  her,  so  she  granted  that  he  should  be  free  of 
the  eorporationy  and  that  he  should  be  returned  as  one  of  the 
burgesses  for  that  town^  to  0Pery  parliament  of  her,  her  heirs, 
and  sueoessorsy  within  Ireland,  from  time  to  time  to  be  held*. 

The  greatest  encroachments  on  the  constitutional  rights  of  nic«ai  pdvuegos 
the  inhabitant  householders,  were  effected  by  giving  privilege^  <>' '«»-'f««^*<«** 
to  ''  non-residents  C  and  who,  in  modem  times,  were  the 
corrupt  tools  of  faction  and  political  profligacy. 

Not  only  were  the  burgesses  who  elected  members  of  par-  Eiecton  and 
liament  at  this  time  resident  in  their  respective  boroughs,  but  ^Mb^^redMtaT* 
the  members  were  also  required  to  be  resident,  and  it  was  only 
in  18  Elizabeth,  a  bill  was  brought  into  parliament  for  the 
validity  of  burgesses  being  elected,  who  were  not  resiant, 

'  M.  and  a  Hist.  Boroiialis,  1393,  1304 ;  vi4e  etiam  Sputhwell  MSS. 
Orrery,  Campbell  and  Walpme  Papers. 
^  Book  Rom.  Oath.  Church,  225;  sed  vide  1  Hallam*8  Const  Hist  361 « 
<^  A(,  i|n4  8,  mat  BoiYmghs,  1463. 
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Elizabeth.        "  It  waa  urged  •,  that  it  behoveth  all  those  who  were  bur- 

L  gesaes  to  see  to  the  bill ;  for  this  may  touch  and  overreach 

their  whole  liberties  as  not  having  whereunto  to  stay,  but  that 
lord'^s  letters  would  from  henceforth  bear  all  the  sway. 
Mr.  Norton  1II8M      ^^  Mr.  Nortou,  in  support  of  the  bill,  urged  the  imperfection 
S^^w**'    ^^  choice,  which  was  too  often  seen,  by  sending  of  unfit  men ; 
retrfantBuieiire-  and  Icst  happily  anything  might  be  objected  to  the  imperfec- 
"^      ^^       tion  of  parliament,  which  may  seem  to  be  scant  sufficient,  by 
reason  of  the  choice  made  by  boroughs  for  the  most  part  of 
strangers  (whereas,  by  the  positive  law,  no  man  ought  to  be 
chosen  burgess  for  any  borough,  but  only  resiants  and  inhabi- 
tants).   That  the  choice  should  be  of  such  as  were  able  and 
fit  for  so  great  a  place  and  employment,  without  respect  of 
privilege  of  place  or  degree ;  for  that,  by  reason  of  his  being 
a  burgess,  it  might  not  be  intended  or  thought  he  was  any- 
thing the  wiser.    Withal,  he  argued  that,  the  whole  body  of 
the  realm,  and  the  good  service  of  the  same,  was  rather  to  be 
respected,  than  the  private  regard  of  place,  or  the  privilege  or 
degree  of  any  person.'*^    And  this  is  a  recognition  of  the  early 
constitutional  principle,  that  each  member  of  the  House  of 
Commons  is  deputed  to  serve,  not  only  for  his  constituents, 
but  for  the  whole  kingdom  ^^. 
CAsiorCoRT^.       In  40  EUzabeth,  the  celebrated  ^^  Caae  of  Corporations^' 
*^^'**"*'  occurred, — ^the  results  of  which  have  been  so  mischievous,  and 

the  judgment  of  which  was  so  much  opposed  to  the  principles 
of  the  constitution,  that  it  can  only  be  regarded  as  a  ^'  poli- 
tical job.'' 
The  authority  of      It  affirms  the  authority  of  the  select  bodies ;  their  power  of 
tomitoiSJ5uwrr  making  bye-laws ;  the  binding  nature  of  such  bye-laws  when 
'Boogniwd.         actually  made,  or  when  proved  by  usage ;  and  establishes  the 
dangerous  doctrine  of  usage,  commencing  within  the  time  of 
legal  memory  being  evidence  of  right:   and  it  is  upon  the 
authority  of  this  case  that,  the  varied  and  illegal  usages  in  the 
difierent  boroughs  have  been  supported ;  in  opposition  to  the 
language  of  the  charters. 
The  Cm  of  Cor-       The  courts  of  law  had  no  right  to  recognise  the  authority  of 
n^ bf^roi^   this  case,  because  being  only  an  opinion  to  the  queen  in  council, 
reoogniMd  iqr      ft  was  uot  opcu  to  a  Writ  of  error  or  appeal,  and  could  not  under 
any  circumstances  be  considered  as  a  legal  authority.    But  the 
judges  of  the  land,  previous  to  the  Brunswick  dynasty,  were 

*  D*Ewe8'  Journal,  168.  >•  Vide  ante  infra,  133. 
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as  "  politically  dishonest  and  corrupt '^  as  any  other  class,  and  Elizabeth. 
justice  was  administered  in  a  manner  the  most  disreputable ;     ^^^^~"^^^' 
but  such  a  state  of  things  is  not  to  be  regarded  with  astonish- 
ment, when  Elizabeth  and  other  sovereigns  of  England  received 
bribes,  in  order  to  pollute  the  pure  streams  of  justice". 

To  this  reign  may  therefore  be  ascribed  the  origin  of  the  origin  of  the 
illegal  powers  assumed  by  the  "  common  councils,'^  or  "  select  I^J^Jj  ^^e 
bodies;^    in  derogation  from  the  rights  of  the  inhabitant  ** onnmon ooun- 
householders;  its  subsidiary  effects  have  been  tainted  with 
baseness  and  perfidy,  pure  and  unalloyed ;  for  all  the  subse- 
quent controversies  upon  corporate  ordinances,  have  related  to 
the  particular  privileges  of  a  corrupt  and  select  body,  against 
the  constitutional  liberties  of  the  subject,  the  bye-laws  of  such 
bodies,  being  impressed  with  the  wretched  stamp  of  political 
depravity,  and  in  violation  of  our  dearest  birthrights* 

9.  Pritilepe  of  ParliamenL 

The  best  illustration  of  the  ^'independence  of  the  com-  mnstntkuiBof 
mons,''  is  by  the  following  extracts,  relative  to  liberty  of  Swerighterf^ 
speech,  and  personal  security,  which  at  the  same  time  afford  a  oommons.'' 
conclusive  answer  to  those  fanciful  theorists,  who  descant  upon 
the  imprescriptible  rights  of  the  conmions,  and  the  untarnished 
freedom  of  our  institutions. 

In  1581,  the  chancellor,  on  confirming  a  new  speaker,  TheHoiueof 
admonished  him  that  the  House  of  Conmions  should  not  S^^Sa^ 
intermeddle  in  anything  touching  her  majesty^s  person  or  »«»*  without 
estate,  or  church  government;   and  when  they  appointed  a  the  queen. 
fuhWc  fast^  though  to  be  enforced  on  none  but  themselves,  this 
encroachment  on  the  supremacy  was  only  expiated  by  a  public 
apology'. 

"  6  lAngfirdf  623.  HobbeSi  from  this  practice  having  been  bo  nniversaly 
contends  l£at,  he  whoee  private  interest  is  to  be  decided  in  an  assembly, 
may  make  as  many  friends  as  he  can,  and  thongh  he  procures  them  witii 
money,  yet  it  is  not  injustice. 

It  must,  however,  be  a  pleasing  reflection  to  those  of  the  present  age,  that 
it  is  impossible  for  justice  to  be  more  effectively  or  impartially  administered 
than  it  is  at  this  moment ;  and  whatever  the  pnriency  of  modem  innovation 
may  suggest,  it  is  to  be  anxiously  desired  that  the  powers  and  emoluments 
of  ihe  judges  of  the  land  be  ever  unimpaired,  more  particularly  as  the  judi- 
cial bench  is  the  only  bulwark  we  possess,  against  public  or  private  aggres- 
sion, and  as  long  as  its  independency  and  effidenoy  is  secured,  so  Ibnff 
only  win  the  scales  of  justice  be  equally  balanced,  and  our  oonstitutiimiu 
rights  unendangered. 

*  D*£we6, 282. 
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Elizabsth.       In  158B-9,  the  speaker  received  orders  that  the  Hoqsq  were 
166B— 1603.    jj^^  ^  exteud  their  privileges  to  any  irreverent  or  misbecoming 

SMSldn*"cSr  ^P®^t»  ^^^  when  Mr.  Damport  moved",  "  neither  for  making 
siasticta  causes,    of  soij  new  laws,  nor  for  abrogating  of  any  old  ones,  but  for 
a  due  course  of  proceeding  in  laws  already  esti^blished,  but 
executed  by  some  ecclesiastical  gpvemoTs  contrary  both  to  their 
purport  and  the  intent  of  the  legislature,  which  be  proposed 
to  bring  into  discussion,^  the  secretary  of  state,  reminded 
the  House  of  the  queen  having  inhibited  them  fron^  dealing 
with  ecdesiastioal  causes,  which  prevented  any  further  notice 
pf  the  motion, 
Theoonmions         ^hc  Speaker  of  the  session  which  was  summoned  in  1593, 
°^*OTe^t    ''^o®^^^^  f^^  answer  to  his  request  for  liberty  of  speech,  that  it 
hoiiBteth.or      was  granted,  ^^  but  not  to  speak  every  one  what  he  listeth,  or 
tato htataSi to  what  Cometh  into  his  brain  to  utter ;  their  privilege  was  aye 
utter/*  Qj.  j^qJ»  "  Wherefore  Mr.  Speake^^'  continues  the  Lord  Keeper 

^Pickering,  himself  speaker  in  the  parliament  of  1588,  ''  her 
majesty**s  pleasure  is,  that  if  you  perceive  any  idle  heads  which 
will  not  stick  to  haz^d  their  own  estates,  which  wiU  n(e4dle 
with  reforming  the  church,  and  transforming  the  common- 
wealth, and  do  exhibit  such  bills  to  such  purpose,  that  you 
receive  them  not,  until  they  be  viewed  and  considered  by 
those,  who  it  is  fitter  should  consider  of  such  things,  and  can 
better  judge  of  them.  That  she  would  not  impeach  the 
freedom  of  their  persons ;  but  they  must  bewi^re,  lest,  under 
colour  of  this  privilege,  they  imagined  that  flrpy  neglect  of 
their  duty  could  be  covered  or  protected :  and  that  she  would 
not  refuse  them  ace^  to  her  person,  provided  it  were  upon 
urgent  and  weighty  causes,  and  at  times  convenient,  and  when 
she  might  have  leisure  from  other  important  ^ffwn  of  the 
reahn'."" 
Custom  for  the  In  1593,  a  bill  for  reforming  the  abuses  of  ecclesiastical  courts 
speaker  to  read    haviuff  been  discussed  in  the  House*,  the  queen  expressly  com- 

and  expound  all  "^  _,  ^*  ^  ^       , 

uiiflto  the  house,  maudod,  that  no  bill  touchmg  matters  of  state  or  reformation 

of  causes  ecclesiastical  should  be  exhibited ;  and  if  any  such 

should  be  offered,  enjoined  the  speaker  on  his  allegiance  not 

to  read  itS  it  being  the  custom  for  the  speaker  to  read  and 

Committal  of      ©xpound  all  biUs  to  the  House.    The  proposer  of  this  Ecclesi- 

membershythe   astioal  Rcform  BiU  was  Committed,  disabled  from  pi^tising 

queen. 

'  D'Ewes,  438.  ^  Ibid.  460,  469.     Townsend,  87» 

*  D'Ewes,  474.     Townsend,  60.  *  D'Ewop,  62. 
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as  a  barrister,  and  imprisoned  for  seyend  years;  bnt  he  wrote  Elizabsth. 
a  spirited  letter  to  Lord  Burleigh,  expressing  his  sorrow  fo^    1668—1603, 
having  offended  the  queen,  but  at  the  same  time  his  resolution 
"  to  strive  while  his  life  should  last,  for  freedom  of  conscience, 
public  justice,  and  the  liberties  of  his  country'/' 

In  the  session  of  1588-9,  Sir  Edward  Hobby  brought  in  a  Members  repn- 
bill,  to  prevent  certain  exactions  made  for  their  own  profit  by  S^^J^tT" 
the  officers  of  the  Exchequer.    Two  days  aftpr  he  complained,  theoffloenof  the 

Villi  1  Exchequer. 

tnat  he  had  been  very  sharply  rebuked,  by  some  great  per- 
sonage, not  a  member  of  the  House,  for  his  speech  on  that 
occasion.  But  instead  of  testifyipg  indignation  at  this  breach 
of  their  privileges,  neither  he  nor  the  House  thought  of  any 
further  redress,  than  by  exculpating  him  to  this  great  person- 
agOf  apparently  one  of  the  ministers,  and  admoni^hing  their 
men^bers  not  to  repeat  elsewhere,  anything  uttered  ip  their 
debates^. 

In  1571,  the  House  resolved  upon  reading  a  bill  for  the  refor-  prohibition  from 
mation  of  the  Common  Prayer,  and  that  petition  be  madp  to  the  JSSSSiS^ '" 
queen's  nuyesty  for  her  license  to  proceed  in  it,  before  it  should  ^e  cammon 
be  further  dealt  in.     But  Strickland,  who  had  proposed  it,        ^' 
was  sent  for  to  the  council,  and  restrained  from  appearing 
again  in  his  place,  though  put  under  no  confinement". 

In  the  debate  which  occurred,  it  was  urged  that  Strickland  Diacnsions  of 
was  not  a  private  man,  but  represented  a  multitude,  and  that  «>«  commons  im-' 

,  sume  sn  sppenr- 

it  was  only  at  the  bar  of  the  House,  he  ought  to  answer  for  any  anoeof  uberty.j 
offence  committed  within  its  walls, — that  matters  not  treason- 
able, or  which  implied  not  too  much  derogation  of  the  imperial 
crown,  might,  without  offence,  be  introduced  into  parliament ; 
where  every  question  that  concerned  the  community  must  be 
considered,  and  where  even  the  right  of  the  crown  itself  must 
be  determined; — ^that  men  sat  not  in  that  House  in  their 
private  capacities,  but  as  elected  by  their  country;  and  though 
it  was  proper  that  the  prince  should  retain  his  prerogative,  yet 
was  that  prerogative  limited  by  law.  As  the  sovereign  could 
not  of  himself  poake  laws,  neither  could  he  break  them,  merely 
from  his  own  authority*. 
The  commons,  upon  this  occasion,  uttered  l^pguage  worthy 

•  D*Ewefl,  478.    8  Lodge's  lUoBi.  84.    Neal,  e.  8.    HeyUn's  Hist  Pres* 
byterians,  320.    5  Lingard,  522.    6  Hume,  36«. 

7  D*Ewe8,  433.     Vide  ante  infra,  272. 

"  Ibid.  175.    Ibid.  158,  Journ.  Apiil  7-    Hnd.  April  9, 10, 

•  D*£we8, 156, 175,  176.    5  Hume,  175.    5  XingMrd,  3)8. 
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of  their  situation,  the  result  being  the  release  of  Strickland'*: 
this  was,  however,  but  an  evanescent  spark  of  constitutional 
liberty. 

In  the  same  session,  a  member  having  rather  prematurely 
suggested  the  offer  of  a  subsidy,  several  complaints"were  made 
of  irregular  and  oppressive  practices,  particularly  one  patent, 
which  was  contrived  for  the  profit  of  four  courtiers,  and  was 
attended  with  the  utter  ruin  of  7000  or  8000  of  industrious 
subjects";  and  Mr.  Bell  stated,  that  licenses  granted  by  the 
crown  and  other  abuses,  galled  the  people,  intimating  also 
that  the  subsidy  should  be  accompanied  by  a  redress  of  griev- 
ances :  this  proposition  was  rendered  abortive,  by  the  speaker 
subsequently  informing  the  House  of  a  message  from  the 
queen,  ''  to  spend  little  time  in  motions,  and  make  no  long 
speeches  :^ — and  Bell  was  sent  for  and  reprimanded  by  the 
council '*,  which  had  the  effect  of  frightening  the  other 
members. 

At  the  close  of  the  session,  the  lord  keeper  severely  repri- 
manded those  audacious,  arrogant,  and  presumptuous  members 
who  had  presumed  to  call  in  question  her  majesty^s  grants 
and  prerogatives.  ^'  But  her  majesty  warns  them,  that  since 
they  thus  wilfully  forget  themselves,  they  are  otherwise  to  be 
admonished.  Some  other  species  of  correction  must  be  found 
for  them ;  since  neither  the  commands  of  her  majesty,  nor 
the  example  of  their  wiser  brethren,  can  reclaim  their  auda- 
cious, arrogant,  and  presumptuous  folly,  by  which  they  are 
thus  led  to  meddle,  with  what  nowise  belongs  to  them,  and 
what  lies  beyond  the  compass  of  their  understanding".^^ 

In  1575-6,  Peter  Wentworth  having  addressed  the  House, 
as  to  the  encroachments  of  the  Crown  upon  the  privileges  of 
the  commons,  they  became  alarmed,  and  judged  it  expedient  to 
prevent  an  unpleasant  interference  by  sequestering  their  mem- 
ber, and  of  appointing  a  committee  of  all  the  privy  councillors, 
in  their  capacities  of  members  of  the  House,  to  examine  him : 
and  upon  their  report  Wentworth  was  committed  to  the  Tower. 
He  had  lain  there  a  month,  when  the  queen  sent  word  that 
she  remitted  her  displeasure  towards  him,  and  required  his 
enlargement  of  the  House,  who  released  him  upon  a  reprimand 
from  the  speaker,  and  an  acknowledgment  of  his  fault  upon 


>•  D'Ewes,  176.  "  Ibid.  243. 

"  Ibid.  161.    6  Hume,  180, 181. 


"  Ibid.  169. 
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his  knees,  and  by  this  lenity,  indirectly  assumed  the  power  of  Elizabeth. 
imprisoning  the  members*^.  1668—  603. 


in  1587-8,  a  bill  and  a  book  was  offered  to  the  House,  the  OdnmoiM  pro- 
former  annulling  all  laws  respecting  ecclesiastical  government  ^^^^^^^ 
then  in  force,  and  establishing  a  certain  new  form  of  Common  t><»iioTen- 
Prayer  contained  in  the  latter. 

The  speaker  interposed  to  prevent  this  bill  being  read,  on 
the  ground  that  her  majesty  had  commanded  them  not  to 
meddle  in  this  matter.  A  debate  ensued,  and  upon  its  ad- 
journment, the  queen  sent  for  the  speaker,  who  delivered  up 
to  her  the  bill  and  book* 

Next  time  that  the  house  sat,  Mr.  Wentworth  insisted  that  QoMioiisof 
some  questions  of  his  proposing  should  be  read.   These  queries  ^^^^^^^^ 
were  to  the  following  purport: — Whether  this  council  was  the  House, 
not  a  place  for  any  member  of  the  same,  freely  and  without 
control,  by  bill  or  speech,  to  utter  any  of  the  griefs  of  this 
commonwealth!    Whether  there  be  any  council  that  can 
make,  add,  or  diminish  from  the  laws  of  the  realm,  but  only 
this  council  of  parliament  t    Whether  it  be  not  against  the 
orders  of  this  council  to  make  any  secret  or  matter  of  weight, 
which  is  here  in  hand,  known  to  the  prince,  or  any  other, 
without  consent  of  the  House  i    Whether  the  speaker  may 
overrule  the  House  in  any  matter,  or  cause  in  question! 
Whether  the  prince  and  state  can  continue  and  stand,  and  be 
maintained  without  this  council  of  parliament,  not  altering 
the  government  of  the  state  i 

These  questions  the  speaker  declined  reading;  but  Went-  committal  of 
worth,  the  proposer,  and  those  who  had  spoken  in  favour  of     ^ 
his  motion,  were  committed  to  the  Tower;   and,  notwith- 
standing some  notice  taken  of  it  in  the  House,  it  does  not 
appear  they  were  set  at  liberty  before  its  dissolution**. 

In  1693,  Peter  Wentworth,  with  another  member,  pre-  FMitkm  nquest- 
sented  a  petition  to  the  lord  keeper,  desiring  the  lords  of  the  ^^i^!^^ 
Upper  House  to  join  with  them  of  the  Lower,  in  imploring  her  •>»  of  um 
majesty  to  entail  the  succession  of  the  crown ;  and  for  which 
they  had  prepared  a  bill, — ^but  for  this  interference  they  were 
summoned  before  the  council,  and  conmaitted  to  prison**. 

These  commitments  were  so  numerous,  that  a  question  was  Numerous  com- 
raised,  whether  some  pkces  might  not  compkin  of  paying  »**"»*■«' 
subsidies,  their  representatives  not  having  been  consulted  nor 

^*  D*£we8»  230,  237»  241,  244, 260.         *'  Ibid.  410.  *<  Ibid.  478. 
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prdBent  wheii  granted,  and  that  the  Hcruae  should  addraas  the 
queen  to  set  them  at  liberty. 

It  waa  opposed  by  the  ministers,  as  likely  to  hurt  those 
whose  good  was  sought,  her  majesty  being  Inore  likely  to 
release  them  if  left  to  her  own  gracious  disposition  ^^  The 
queen  did  not  release  them  during  thd  session,  and  kept  them 
in  confinement  after  it  wtfcs  terminated  "^ 

Notwithstanding  these  restraints,  the  coinmons  were 
enabled  during  this  reign  to  acquire  the  recognition  of  impor- 
tant "  privileges  of  parliament.^ 

Until  1575,  the  precedent  established  in  the  ciise  of  Fer- 
rers *•  was  not  foDowed,  a  writ  of  privilege  being  ptocured  to 
releasd  their  members  when  tinder  arrest ;  but  ^*  Smalley,'^  a 
member'^s  servant,  having  beeti  attested,  the  commons  sent 
their  seijeaht  to  enforce  his  release, — ^lind  from  the  Journal  it 
strangely  appears,  that  this  order  was  ^ven  after  rescinding  a 
previous  resolution,  which  stated  no  precedents  could  be  dis- 
covered for  setting  at  liberty  iuiy  one  in  arrest,  except  by  writ 
of  privilege*. 

In  cases  of*  assaults  upon  meiiibers,  several  unobjected  com- 
ihitments  to  the  Tower,  and  to  the  custody  of  the  Serjeant, 
occur  during  the  reigns  of  Mary  ahd  Elizabeth  *^ 

It  also  became  an  acknowledged  right  that  '*  no  subpoena 
c^  summons  for  the  attendance  of  a  member  in  any  other  court 
ought  to  be  served,  without  leave  obtained,  or  information 
given,  to  the  House ;  and  that  the  persons  who  procured  or 
served  such  processes  were  guilty  of  a  breach  of  privilege,  and 
were  punishable  by  commitment  or  otherwise,  by  the  order  of 
the  House  ".'^ 

The  cases  of  Storie"*  during  the  reign  of  Edward  VI., 
Ck)pley  ■*  in  the  reign  of  Mary,  and  Hall "  and  Dr.  Parry  ■•  in 
this  reign,  furnish  precedents  of  the  powers  ^hich  the  House 
possess  to  punish  their  own  members  by  imprisonment,  fine, 
reprimand,  and  expulsion. 

And  in  1586,  contumacious  expressions  having  been  used 
against  the  House,  the  offender  was  sufnmoned  to  the  bar, 
and,  on  making  his  submission,  was  only  fined  ^, 

»7  D'Ewes,470.       **  Birch's  Mem.  Eliz.  L  96.      "  Vide  ante  infra,  168. 

"  Com.  Jonm.  Feb.  22,  27,  a.ii.  1676.  "  Hatsel,  78,  92,  1 19. 

**  IbicL  96,  97,  119.  *  Oom.  Jonm.  Jan.  91, 22, 23,  a.d.  1547—8. 

**  Com.  Journ.  March  6,  7>  a.d.  1667-8. 

*»  D'Ewes,  207, 212,  291.    Hatael,  93. 

■*  D*£wes,  341.    5  Hume,  266.  »  D*£we8,  806. 
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GontH)rert6d  elections  were  origitiidly  decided  in  chancerj,  Elizabeth. 
from  which  the  writ  issued,  and  into  which  the  return  was  — 1 


made,  and  under  Stat.  6  Henry  VI.  c.  4,  the  invaUdity  of  the  S^S^°^. 
election  Was  to  be  decided  by  a  juiy  of  the  county;  but  in  naiiy  decided  in 
this  reign,  the  "  commons,'^  first  claimed  and  exercided  an  ly^^' "  ^ 
ejcclusive  right  to  determine  such  questions,  and  which  has 
nevet  been  subsequently  relinquished  '*. 

In  1686,  the  chancellor,  in  consequence  of  some  irregularity  TheoommanB 
in  the  first  retuHi,  issued  Ik  second  writ  for  the  election  df  ^!|^^t^tdge 
representatives  for  the  county  of  Norfolk,  and  a  differeht  person  ^f  ^e  Taiidity  of 
was  elected,  u{M)n  which  the  '^House  appointed  a  cotnitdttee  to  ntnnu. 
inquire  into  the  cii^umstances. 

The  only  previous  instance  in  which  such  ISl  jiirisdiction  had  Member  of  the 
been  assumed,  was  in  the  reign  of  Mary'*,  when  a  committee  H^[^^nau. 
Wa«  appointed  "  to  inquit^  if  Alexander  NoWell,  being  pre-  ^^^J^* 
bendary  in  Westminster,  and  thereby  having  a  voice  in  the  oouunons. 
ConvOi^ation  House,  bould  be  a  member  of  this  Hoiise,^  atid 
the  commons  decided  that  NoWell  was  disqualified,  ahd  that 
the  queen^s  writ  should  be  directed  fol*  another  burgess. 

The  speaker  then  received  orders  from  tllizabeth  to  acquaint 
the  House  with  her  displeasure,  that  it  **  had  been  troubled 
with  a  thing  itiipertinent  (ot  them  to  deal  with,  and  only 
belonging  to  the  charge  and  office  of  the  lord  chancellor,  whom 
she  had  appointed  to  confef  with  the  judges  about  the  returns 
fbir  the  county  of  Norfolk,  and  to  act  therein  according  to  jus- 
tice and  right.*^' 

Notwithstanding  this  inhibition,  a  committee  Was  nomina-  TheHoiuesoper- 
ted^  who  reported  that  those  elected  under  the  first  writ  should  ^e^^i»^^ 
take  their  seats,  declaring  further  that  they  understood  the 
chancellor  and  some  of  the  judges  to  be  of  the  same  opinion  s 
but  that  **  they  had  not  thought  it  proper  to  inquire  of  the 
chancellor  what  he  had  done,  because  they  thought  it  preju- 
dicial to  the  privilege  of  the  House  to  have  the  same  deter- 
mined by  others,  than  such,  as  wer^  members  thereof.  And 
though  they  thought  very  reverently  of  the  lord  chancellor 
and  judges,  and  knew  them  to  be  competent  judges  in 
their  places,  yet  in  this  case  they  todk  them  not  for  judges 
in  parliament  in  this  House ;  and  thereupon  required  that  the 
members,  if  it  were  so  thought  good,  might  take  their  oaths 
and  be  allowed  of  by  the  force  of  the  first  writ,  as  allowed  by 

«•  D'EweSy  393.  ■•  Com.  Joum.  1  Mary,  27. 
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Elizabeth,   the  censure  of  this  Houfiie,  and  not  as  allowed  by  the  lord 

chancellor  and  judges,  which  was  agreed  unto  by  the  whole 

House  ••.^ 

Rii^tofthe  In  1593,  the  conunons  sustained  their  privilege  of  origi- 

^S^Stemmey      uatiug  mouej  biUs.    The  lords  having  reminded  them  of  ihe 

^'"'^  queen^s  want  of  a  supply,  requested  a  conference ;  this  having 

been  granted.  Sir  Robert  Cecil  reported  that  the  lords  would 

consent  to  nothing  less  than  a  grant  of  three  entire  subsidies, 

— ^the  conunons  having  shown  a  reluctance  to  grant  more 

than  two. 

Mr.  Francis  Bacon  said,  '^  he  yielded  to  the  subsidy,  but 
disliked  that  this  House  should  join  with  the  Upper  House  in 
^  granting  it.  For  the  custom  and  privilege  of  this  House  hath 
always  been,  first  to  make  an  offer  of  the  subsidies  from  hence, 
then  to  the  Upper  House ;  except  it  were  that  they  present  a 
bill  unto  this  House  with  desire  of  our  assent  thereto,  and  then 
to  send  it  up  again.""^  And  the  proposition  for  another  con- 
ference with  the  lords  was  lost  against  the  crown  influence,  by 
two  hundred  and  seventeen  to  one  hundred  and  twenty-eight". 
Bunbeth'kno-  Mr.  Humc  thus  sums  up  the  opinion  which  Elizabeth  had 
I^Mffa^^or  entertained  of  the  duty  and  authority  of  parliaments  ".  They 
iMuriiamoit.  '  were  not  to  canvass  any  matter  of  state :  still  less  were  they 
to  meddle  with  the  church.  Questions  of  either  kind  were  £ur 
above  their  reach,  and  were  appropriated  to  the  prince  alone, 
or  to  those  councils  and  ministers  with  whom  he  was  pleased 
to*  entrust  them.  What  then  was  the  office  of  parliament! 
They  might  give  directions  for  the  due  tanning  of  leather,  or 
milling  of  cloth;  for  the  preservation  of  pheasants  and  par- 
tridges ;  for  the  reparation  of  bridges  and  highways ;  for  the 
punishment  of  vagabonds,  or  common  beggars.  Regulations 
concerning  the  police  of  the  country  came  properly  under  their 
inspection ;  and  the  laws  of  this  kind  which  they  prescribed, 
had,  if  not  a  greater,  yet  a  more  durable  authority  than  those 
which  were  derived  solely  from  the  proclamations  of  the  sove- 
reign. Precedents  or  reports  could  fix  a  rule  for  decisions  in 
private  property,  or  the  punishment  of  crimes ;  but  no  altera- 
tion or  innovation  in  the  municipal  law,  could  proceed  from 
any  other  source  than  the  parliament,  nor  would  the  courts  of 
justice  be  induced  to  change  their  established  practice  by  an 
order  of  council. 

^  D'Ewes,  340,  303.    1  Hallam*B  Const.  Hist.  376. 

*i  Ibid.  486.  **  5  Hume,  181, 182. 
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But  the  most  acceptable  part  of  parliamentary  proceedings  Elizabeth. 

was  the  granting  of  subsidies ;  the  attainting  and  punishing  

of  the  obnoxious  nobility,  or  any  minister  of  state  after  his  fall ; 
the  countenancing  of  such  great  efforts  of  power,  as  might  be 
deemed  somewhat  exceptionable,  when  they  proceeded  entirely 
from  the  sovereign. 

The  redress  of  grievances  was  som.etimes  promised  to  the  Prerogative  of 
people ;  but  seldom  could  have  place,  while  it  was  an  esta-  be^Mdgedw 
blished  rule,  that  the  prerogative  of  the  crown  must  not  be  J^^^J^*"**^ 
abridged,  or  so  much  as  questioned  or  examined  in  parliament. 
Even  though  monopolies  and  exclusive  companies  had  already 
reached  an  enormous  height,  and  were  every  day  increasing, 
to  the  destruction  of  all  liberty,  and  extinction  of  all  industry; 
it  was  criminal  in  a  member  to  propose,  in  the  most  dutiful 
and  regular  manner,  a  parliamentaiy  application  against  any 
of  them. 


10.  The  Eeformation. 

When  the  depravity  of  human  nature  is  considered,  the 
insidious  advances  that  the  Church  of  Rome  was  enabled  to 
make  during  the  preceding  reign,  cannot  excite  much  surprise, 
more  particularly  as  infidelity  and  an  infallible  church  inter- 
changeably act  upon  each  other. 

.  The  man  who  has  long  wandered  over  the  dark  and  dismal  An  in&mbto 
seas  of  infideUty  and  doubt,  wiU  often,  towards  the  end  of  his  ^^^the 
course,  take  refuge  in  the  bosom  of  an  infallible  church,  as  a  MMofinfldcuty 
haven  firom  the  waves  on  which  he  has  so  long  been  tossed. 
And,  on  the  other  hand,  he  who  has  ministered  in  the  adyta  of 
a  superstitious  temple,  and  who  has  seen  the  machinery  which 
moves  the  puppets  before  which  the  vulgar  bow*, — ^in  his  con- 
tempt for  the  ignorance  on  which  he  basely  practises,  and  from 
his  knowledge  of  the  falsehood  of  the  creed  he  propagates,  ends 
in  disbelieving  the  existence  of  true  religion  altogether. 

The  legislature,  by  Stat.  1  Elizabeth,  c.  1,  re-invested  the  TheorawnM- 
crown  with  jurisdiction  in  ecclesiastical  and  spiritual  affairs,  jQriKUctkmta 
and  by  it  the  statutes  passed  in  the  reign  of  Henry  VIII.,  for  '"'"^^^^^^^^ 
the  abolishing  of  the  pope^^s  power,  were  again  revived;  and  statiBaiabetb, 
those  in  Mary'^s  reign  to  the  contrary,  were  repealed,  and  also 
the  act  for  proceeding  against  heretics. 

>  Vide  ante  infra,  471—178. 
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of] 


None  flzoept  eo- 
closlafltlcal  or 
ciTllofBoen 
bound  to  tftke 
the  oath  of  sa- 


Act  for  miifor- 
mify  of  Comniflii 


The  lawB  of  King  Edward  against  thoee  that  spoke  irreve- 
rently of  the  sacrament,  and  against  private  masses,  and  few 
communion  in  both  kinds,  were  reriyed ;  and  it  was  declared 
that  the  authority  of  visiting,  reforming,  and  correcting  all 
things  in  the  church,  should  be  for  ever  annexed  to  the  crown, 
whicfr  the  queen  and  her  successors  might  by  her  letfeexa 
patent  depute  to  any  persons  to  exercise  in  her  name. 

All  bishops  and  otiier  ecclesiastical  persons,  and  all  in  any 
civil  employment,  were  required  to  swear  that  they  aeknovr- 
ledged  the  queen  to  be  the  supreme  pawmor  in  aU  eaueee^  as 
well  ecdesioitieal  as  temporal^  mtkin  her  dominions ;  thai  they 
denounced  aU  foreign  power  and  jurisdicHon^  and  skotdd  bear 
the  queen  faith  and  true  alleffianee:  whosoever  refused  to 
swear  it,  was  to  forfeit  any  office  he  had  dther  in  church  or 
state,  and  disabled  to  hold  any  employment  during  life.  And 
if  any  should,  either  by  discourse  or  in  writing,  set  forA  tbe 
authority  of  any  foreign  power,  or  do  anything  for  the  advance- 
ment of  it,  they  were  to  forfeit  all  their  goods  and  chattels : 
and  if  they  had  not  goods  to  the  value  of  twenty  pounds,  they 
were  to  be  imprisoned  for  a  year ;  for  the  second  oflfenoe,  were 
to  incur  the  pains  of  a  preemnnire;  and  the  third  affence,  was 
made  treason. 

The  queen  was  empowered  to  conunission  soeh  persons  as 
should  be. requisite  to  reform  and  order  ecdesiastical  matters, 
but  who  should  judge  nothing  to  be  hereisy  but  what  had  been 
already  so  judged  by  the  AUTHORrrv  of  tibe  Ganohicai.  Sgsif- 
TUREg,  or  by  the  raurr  four  oensral  coumciis,  or  by  any  odier 
general  council,  in  whidb  such  doctrines  were  declared  to  be 
heresies  by  tbe  ea^press  and  plain  words  of  Scripture:  all  other 
points,  not  so  decided,  were  to  be  judged  by  the  parliamsnt, 
with  the  assent  of  the  clergy  in  their  convocation  *. 

Great  lenity  was  displayed  in  the  formation  of  this  statute, 
for  its  penal  provieions  were  very  limited,  as  none  except  those 
who  hold  ecclesiastical  or  civil  offices  could  be  required  to  ti^e 
the  oath;  and  none  but  those  who  voluntarily  denied  the 
queen^B  supremacy,  were  subjected  to  the  other  penalties. 

The  next  legislative  measure  *,  was  an  act  for  the  ^^  Uni- 

'  Vide  etiaa  Guioiie  of  ^HHe^  a.  0.  979,  Wilk.  Con.  L  S64;  C6aa«il  of 
Hatfield,  a.  d.  C80,  Wilk.  Con.  L  61 ;  Conncil  (tf  Cakbuyth^  a.  d.  786. 
Wilk.  CJon.  I.  146.  \ 

*  Stat.  1  Elizabeth,  c  2. 
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fonnity  of  Common  Prayer,  and  Scmce  in  ihe  Church,''  and  EtizxiKTA. 
"  Adittiniitratiott  of  the  Sacramenta;'  1658-1608. 


Some  of  the  rtform^d  divides  had  been  appointed  to  review  ^^^^^^^  Bttfu*, 
King  Edwatd^s  Liturgy,  and  to  see  if  in  any  partienhr  it 
should  be  ohanged\     They  proposed  that  the  Conunnnlon  jrhegorermiMnt 
Book  should  be  so  contrived,  that  it  might  not  exclude  ihe  ^^^^^ 
belief  of  the  corporal  presence;  for  the  chief  design  of  the  toanefciui. 
queen's  council  was  to  unite  the  nation  in  one  faith ;  and  the 
greatest  part  of  the  nation  continued  to  believe  such  a  presence. 
It  was  therefore  recommended  that,  there  should  be  no  express 
definition  made  against  it^  that  so  it  might  lie  as  a  speculative 
opinion,  not  determined,  in  which  every  man  was  left  to  the 
freedom  of  his  own  mind. 

Upon  which  grounds,  the  rubric  thftt  explained  the  reason  <'i«<f«AMitoa 
for  kneeling  at  the  sacrament,  ^'  that  thereby  no  adoration 


is  intended  to  any  corporal  presence  of  Christ's  natural  ieA  ^^^^fid 
and  blood,  because  that  is  only  in  heaven,'^  which  had  been  in  uoodromiMed. 
King  Eidward's  Liturgy,  was  now  omitted. 

At  the  delivery  of  the  elements  in  King  Edward'^s  first 
Liturgy,  there  was  to  be  said,  **  The  body  or  blood  of  our 
Lord  Jesus  Christ  preserve  thy  body  and  soul  to  everlasting 
life  {^  which  words  bad  been  left  out  in  his  second  Liturgy, 
as  favouring]  the  corporal  presence  too  much;  and  instead 
of  them,  these  words  were  ordered  to  be  used  in  the  distribur 
tion  of  that  sacrament,  "  Take  and  eat  this,  in  remembrance 
that  Christ  died  for  thee,  and  feed  on  him  in  thy  heart  by 
faith  with  thanksgiving ;  and  drink  this  in  rentiembrance  that 
Christ's  blood  was  shed  for  thee,  and  be  thatikfitd.''  They 
now  joined  both  these  in  one,  and  made  some  slight  altera^ 
tions  in  the  collects ;  and  thus  was  the  book  presented  to  the 
House. 

The  Book  of  Ordination  was  not  in  express  terms  named 
hi  the  Act  of  Uniformity,  which  gave  an  occasion  afterwards 
to'  question  the  lawfulness  of  the  ordinations  made  by  that 
book.  But  the  book  that  was  set  out  by  Edward  YL,  and 
confirmed  by  parliament  in  the  fifth  year  of  his  reign,  was 
now  authorized  by  law,  and  the  repeal  of  it  in  Queen  Mary^s 
time  was  made  void.  So  the  Book  of  Ordination  being  in 
that  act  added  to  the  Book  of  Common  Prayer,  was  now 

*  i  Bamet  Hisi  Rcff.  704. 
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Elizabeth,   legally  in  force  afptin ;  which  was  afterwards  declared  in  par- 

liament,  upon  a  question  that  was  raised  about  it  by  Bonner. 

BafonneddMnr  The  reformed  clergy  were  commanded  to  use  this  ^*  Book 
nntheGomiiMn  of  Gommou  Prajcr,^  and  none  other,  in  the  celebration  of 
^**y^'  divine  service;  and  every  minister  refusing  to  use  it>  or  using 

any  other,  or  speaking  in  derogation  of  the  Common  Prayer, 
was  liable,  if  not  beneficed,  for  the  first  ofience,  to  be  im- 
prisoned one  year ;  for  the  second,  imprisoned  for  life :  and  if 
beneficed,  was  liable,  for  the  first  offence,  to  be  imprisoned 
during  six  months,  and  forfeit  a  year's  value  of  his  benefice ; 
for  the  second,  deprived  of  his  benefice,  and  suffer  one  year's 
imprisonment ;  and  for  the  third,  in  addition  to  deprivati<»i, 
be  imprisoned  for  life. 
spMUaginde-        The  Act  of  Uniformity  further  provided,  that  if  any  person 
BoS^coamaa  should  spoak  iu  dcrogatiou  of  the  Book  of  Gonmion  Prayer, 
^*v^-  or  prevent  the  reading  of  it,  or  cause  any  other  service  to  be 

read,  he  should  forfeit,  for  the  first  offence,  one  hundred  marks; 
for  the  second,  four  hundred ;  and  for  the  third,  all  his  goods 
and  chattels,  and  be  imprisoned  for  life, 
statute  framed         Thcsc  enactments  were,  like  the  former,  framed  with  great 
with  great  lenity,  j^^j^y^  ^  ^^  affcctod  ouly  the  Protcstant  clergy,  and  perscms 

Pwaitifla  against  iu  general  who  should  speak  against  the  Common  Prayer  Book. 
^^"^^Jjj;  But  lenity  to  a  Soman  Catholic  of  those  days  was  the  worst 
lityof  theBo-  policy  that  could  have  been  pursued  by  the  Anglican  church ; 
"^  for  notwithstanding  the  conciliatory  ^irit  of  these  statutes,  the 

treasonable  designs  of  the  dissenters  were  such,  as  to  require 
statAEtiBOwUi,  the  enactment  of  Stat.  5  Elizabeth,  c.  1,  by  which  persons 
®- '-  maintaining  the  authority  of  the  pope,  or  the  Roman  See,  were 

subjected  to  the  penalties  of  prcBmunire;  ecclesiastical  persons, 
fellows  of  colleges  in  the  universities,  and  oflBcers  in  the  oourte 
of  justice,  &c.,  were  compellable  to  take  the  oath  of  supre- 
statiiBidiMd   macy,  under  the  penalty  of  prcemwaire  for  the  first  offence, 
^^^  and  those  of  high  treason  for  the  second:  and  persons  who 

had  said  or  heard  mass  might]  have  the  oath  tendered  to 
them,  and  their  refusal  of  it  was  punishable  by  the  same 
penalties. 
TiuiMjimc.  The  Injunctions  given  by  Edward  VI.  upon  his  accession 

"^^^^  to  the  crown,  were,  in  1559,  all  renewed  with  very  little 

icaniageoftiit  Variation,  but  a  few  additions  were  made:  thus  it  was  de- 
clared, that  neither  in  the  Scriptures,  nor  by  the  primitive 
church,  veas  there  any  prohibition  that  priests  might  not  have 
wives ;  upon  which  many  in  Eang  Edwiurd^s  time  had  married; 
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but  great  offence  was  given  by  the  indecent  marriages  that  Elizabeth. 
some  of  them  then  made.    To  prevent  the  Hke  scandals  for  the    *^^"~^^^' 
fiitnre,  it  was  ordered,  that  no  priest  or  deacon  should  marry 
without  allowance  from  the  bishop  of  the  diocese,  and  two 
justices  of  the  peace,  and  the  consent  of  the  woman'*s  parents 
or  friends. 

All  the  clergy  were  to  use  habits  according  to  their  degrees  ThedtfgytouM 
in  the  universities ;  the  queen  declaring,  that  this  was  not  done  to  their  decrees 
for  any  holiness  in  them,  but  for  order  and  decency.    No  man  2^«"°*^«^- 
was  to  use  any  charm,  or  consult  with  such  as  did.     All  were 
to  resort  to  their  own  parish  churches,  except  for  an  extraordi- 
nary occasion.    Inn-keepers  were  to  sell  nothing  in  the  times 
of  divine  service.     None  were  to  keep  images  or  other  monu- 
ments of  superstition  in  their  houses.    None  might  preach,  but 
such  as  were  licensed  by  their  ordinary.     In  all  places  they 
were  to  examine  the  causes*  why  any  had  been  in  the  late 
reign,  imprisoned,  famished,  or  put  to  death,  upon  the  pretence 
of  religion :  and  for  which  all  registers  were  to  be  searched. 

In  every  parish  the  ordinary  was  to  name  three  or  four  Pviahionento 
discreet  men,  who  were  to  see  that  all  the  parishioners  did  JJJ^i?'*"^^ 
duly  resort  on  Sundays  and  holydays  to  church ;  and  those 
who  did  it  not,  and,  upon  admonition,  did  not  amend,  were  to 
be  denounced  to  the  ordinary.     On  Wednesdays  and  Fridays 
the  Common  Prayer  and  Litany  were  to  be  used  in  all  churches. 
All  slanderous  words,  as  papist,  heretic,  schismatic,  or  sacra- 
mentary,  were  to  be  forborne  under  severe  pains.    No  books 
were  to  be  printed  without  a  licence  from  the  queen,  the  arch- 
bishop, the  Bishop  of  London,  the  chancellor  of  the  universi- 
ties, or  the  bishop  or  archdeacon  of  the  place  where  it  was 
printed.    All  were  to  kneel  at  the  prayers,  and  to  show  a  Kneeling  st 
reverence  when  the  name  of  Jesus  was  pronounced.  p»yen. 

Then  followed  an  explanation  of  the  oath  of  supremacy,  in  sxpianatkm  of 
which  the  queen  declared,  that  she  did  not  pretend  to  any  «»««**»«'«" 
authority  for  the  ministering  of  divine  service  in  the  church, 
and  that  all  that  she  challenged  was,  that,  which  had  at  all 
times  belonged  to  the  imperial  crown  of  England ;  that  she 
had  the  sovereignty  and  rule  over  all  manner  of  persons  under 
Ood,  so  that  no  foreign  power  had  any  rule  over  them ;  and 
if  those  who  had  formerly  appeared  to  have  scruples  about  it, 
took  it  in  that  sense,  she  was  well  pleased  to  accept  of  it,  and 
did  acquit  them  of  all  penalties  in  the  act. 

The  next  was  about  altars  and  communion  tables;    she  Aitusandoom- 

innnlgn  fMfiii 
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the  church  in 
thenintade- 
pwtedihisUfe. 


Court  or  Hioh 
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gated b  J  Henxy^ 
YIILtoavice- 
(Qraiitk 


BotaBdevEUaft» 
beth  it  waf  ez»> 
cttted  by  a  body 
of  men* 

Court  of  High 
ComiUtolon  oal- 
enlated  to  in- 
dulge leligioiu 
xanoour  andani- 
nostty,  and  ao- 
cnstom  the  peo- 
pie  to  political 
•objection. 


ordered  that,  for  preventing  of  riots,  no  altar  should  be  taken 
down,  but  by  the  consent  of  the  curate  and  churchwardens ; 
that  a  communion-table  should  be  made  for  every  church,  and 
that,  OB  saorament^ys,  it  should  be  set  in  some  convenient 
place  in  tbo  chancel,  and  at  other  times  should  be  placed 
where  the  altar  had  stood.  The  sacramental  bread  was 
ordered  to  be  round  and  plain,  without  any  figure  on  it,  but 
somewhat  broader  and  thicker  than  the  cakes  formerly  pre- 
pared for  the  mass. 

The  form  of  bidding  prayer  was  prescribed,  with  some 
variation  from  that  in  King  Edward^s  time.  To  the  thanks- 
giving for  God^s  blessings  to  the  church  in  the  saints  departed 
this  life,  a  prayer  was  added,  ^'  that  they  with  us,  and  we  with 
them,  may  have  a  glorious  resurrection  f**  now,  those  words, 
^^  they  with  us,^  as  seeming  to  import  a  prayer  for  the  dead^ 
were  left  out'«  * 

The  primitive  reformers,  in  any  country  of  Europe,  though 
they  aealously  opposed  the  papal  tyranny,  were  far  from 
adopting  the  principle  of  religious  toleration ;  because  such  a 
principle  would  have  been  unsuitable  to  their  circumstances, 
which  required  they  should  combat  the  most  inveterate  pre- 
judices, and  overturn  an  artful  system,  which  had  improperly 
acquired  respect  and  authority. 

Iq  England,  ihe  king  succeeded  to  the  supremacy  which 
had  been  vested  in  the  Roman  pontiff;  he  became  the  judge 
of  orthodoxy  in  matters  of  religion,  and  assumed  the  power 
of  directing  the  modes  and  forms  of  religious  worship.  This 
authority  was  by  Henry  VIII.  delegated  to  a  single  p«:aon« 
with  the  title  of  ^'  Lord  Vicegerent."" 

In  this  reign,  parliament  entrusted  such  jurisdiction  to  a 
body  of  men,  and  empowered  the  queen  to  appoint  a  com- 
mission for  the  exercise  of  such  authority. 

This  alteration  was  an  improvement;  but  from  being  so  little 
fettered  by  the  rules  of  positive  law,  this  court  was  calculated 
to  indulge  religious  rancour  and  animosity,  and  likewise  to 
accustom  the  people  to  yield  to  political  subjection ; — ^thus,  in 
1583,  a  commission  was  issued,  consisting  of  forty*four  com- 
missioners, being  either  bishops,  privy  councillors,  clergymen,  or 
civilians,  and  after  reciting  the  Acts  of  Supremacy,  Uniformity, 
and  two  others,  directs  diem  to  inquire,  as  well  by  oaths  of 
twelve  good  and  lawful  men,  as  by  witnesses,  and  all  other 


*  2  Burnet,  716—717.    Span-ow's  CJollection  of  Canons,  67— fi4. 
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means  they  can  devise,  of  all  oifenoes,  contempts,  or  misde-  Elizabeth. 
meanours  done  and  committed,  contrary  to  the  tenour  of  the    ^^^^*^^^^' 
said  several  acts  and  statutes ;  and  also  to  inquire  of  all  here- 
tical opinions,  seditious  books,  contempts,  conspiracies,  false 
rumours  or  talks,  slanderpus  words,  and  sayings,  &c,  contrary 
to  the  aforesaid  laws. 

Power  is  given  to  any  three  oonmiissioners,  of  whom  one  Powenof  the 
must  be  a  bishop,  to  punish  all  persons  absent  from  church,  ^^^^'^^^^^^ 
according  to  the  Act  of  Uniformity;  or.  to  visit  and  reform 
heresies  and  schisms  acccMpding  to  law;  to  deprive  all  beneficed 
persons  holding  any  doctrine  contrary  to  the  Thirty-nine 
Articles ;  to  punish  incests,  adulteries,  and  all  offences  of  the 
kind ;  to  examine  all  suspected  persons  on  their  oaths,  and  to 
punish  all  who  should  refuse  to  appear  or  to  obey  their  orders, 
by  spiritual  censure,  or  by  discretionary  fine  or  imprison- 
ment ;  to  alter  and  amend  the  statutes  of  colleges,  cathedrals, 
schools,  and  other  foundations,  and  to  tender  the  oath  of 
supremacy  according  to  the  act  of  parliamittit^. 

There  is  no   middle   course,  in  dealing  with    religions  Deprfvatioiisof 
sectaries,  between  the  persecution  that  exterminates,  and  the  ^®<^^®^' 
toleration  that  satisfies,  and,  consequently,  the  fines  or  im- 
prisonment, deprivations  and  suspensions  of  the  dergy  were 
numerous,  and  comprehended,  at  one  time,  the  third  of  all  the 
ecclesiastics  of  England  ^ 

This   policy  seems    never  to   have   accorded  with  that  Reugtonspene- 
of  Burleigh,  who,  in  writing  to  Grindal,  in  1675,  says,  « that  STc;?^" 
though  he  Uked  not  the  unruly  reprehenders  of  the  clergy  at  ^«^^i^ 
this  time,  yet  he  feared  the  abuse  of  ecclesiastical  jurisdiction, 
both  by  bishops  and  archdeacons,  gave  too  great  an  occasion 
to  those  stoical  and  irregular  rovers  to  multiply  their  invec- 
tives against  the  state  of  our  dergy*.''    And,  in  another  letter 
to  WUtgift,  when  again  speaking  of  filling  up  preferments, 
that,  ^^  he  saw  such  worldliness  in  many,  that  were  otherwise 
affected  before  they  came  to  the  cathedral  churches,  that  he 
feared  the  places  altered  themw'f' — ^^  neither  was  a  rege- 
nerated class  to  be  anticipated  from  the  popery  of  Oxford  or 
the  Puritanism  of  Gambridge^*.'' 

Its  methods  of  inquisition,  and  of  administering  oaths,  are 
described  as  having  been  very  unjust: — ^thus  Lord  Burleigh, 

•  1  Hallam's  Const.  Hist  271.    ft  Home,  263. 

7  1  Neal,  479.    6  Hume,  454.  '  8trype*s  Grindal,  281. 

*  8ti7pe*8  Whitgift,  1. 338.  ^^  Ibid«  610.    Strype'v  Grindal  196, 
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Elizabeth,   m  alluding  to  the  articles  of  examination,  wrote  to  Whitgift, 
1558—1603.    tc  ^  curiously  penned,  so  full  of  branches  and  circumstanoes, 
as  he  thought  the  inquisition  of  Spain  used  not  so  many  ques- 
tions to  comprehend  and  trap  their  preys"."" 
EUabeth  com-        Q^t  -the  quoon,  in  a  letter  to  the  archbishop,  said,  "  she  was 
i^nonbeper-      resolvcd  that  no  man  should  be  suffered  to  decline,  either  on 
^^^^  the  left  or  on  the  right  hand,  from  the  direct  line  limited  by 
of  the  law.         authority  of  her  laws  and  injunctions;  and  charged  him  by 
all  means  lawful  to  proceed  therein**.'*' 

With  respect  to  the  ecclesiastical  jurisdiction,  the  clergy 
only  executed  the  laws,  which  parliament  could  have  re- 
peaJed ;  and  as  to  the  filling  up  of  preferments,  the  clergy 
were  more  competent  to  form  an  opinion  than  a  mere  politicad 
chief,  such  as  Burleigh.     It  is,  however,  to  be  regretted,  that 
the  clergy  did  not  practise  religious  toleration  to  a  greater 
extent,  and  pursue  a  course  different  from  that  which  they 
adopted,  in  some  few  matters  which  were  of  real  insignifir 
cance,  but  which  were  magnified  into  crimes  by  the  papists 
and  puritans,  who  during  their  political  existence  have  always 
been  regardless  of  pure  constitutional  reform,  but  ever  carping 
at  mere  matters  of  detail ;  in  fact,  like  insects,  avoiding  the 
sound  parts  of  animal  matter,  but  invariably  settling  upon 
sores  or  scars. 
TheTmBTY-Kms      lu  1562,  parliament  and  the  convocation  of  the  province 
^tld^Sr      ^^  Canterbury  were  convened,  when  a  draft  of  the  Thirty-nine 
oooTocationby     Articlcs  was  presented  to  the  convocation  by  Archbishop 
Pukff.  ^^        Parker.     He  omitted  four  articles  of  those  of  Edward  VL, 
which  formed  the  X.,  XVI.,  XIX.,  and  XLI.,  of  the  forty- 
two.     He  introduced  four  new  ones,  V.,  XII.,   XXIX., 
XXX.,  and  altered,  more  or  less,  seventeen  of  the  others,  II., 
VI.,  VII.,  IX.,  X.,  XL,  XVII.,  XXII.,  XXIV.,  XXV., 
XXVII.,     XXVIII.,     XXXII.,    XXXIV.,    XXXV., 
XXXVL,  XXXVIL 
Aitenuonsmade      The  couvocatiou  which  met  January  11, 1563,  made  several 
PM«d*i^^to!  alterations  in  the  copy  prepared  by  Parker.    They  omitted 
XL.,  XLL,  and  XLIL;  and  when  they  were  printed,  the 
XXIX.  also,  was  left  out :  they  altered  III.,  IX.,  XXI., 
XXV.,  XXVIIL,  XXXIV.,  and  the  title  of  XVI.    The 
Articles  so  changed  were  subscribed  by  the  Upper  House  of 

1^  Fuller,  198.    Neal,  c.  8.    Strype*8  WIiitg:ift,  336^  382,  368.    App.  142. 
4  Strjpe,  307*    5  Hume,  454.    5  Lingard,  519. 
1*  Murden,  183.    5  Hume,  454, 
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Convocation  on  the  29th  of  Jannary,  and  by  the  Lower  House  Elizabeth. 
on  the  6th  of  February.  I568~ie03. 

In  1566,  a  bill  was  brought  into  parliament  to  confirm 
them;  it  passed  the  Commons,  but  was  dropped  in  the  House 
of  Lords,  by  the  queen^s  conunand. 

In  1571,  the  convocation  revised  the  Articles  of  1562,  and 
made  some  alterations  in  them;  and  by  Stat.  13  Elizabeth,  statuEUA- 
c.  12,  it  was  enacted,  that  '^  all  ecclesiastical  persons  should  ^'*^*^^' 
subscribe  to  all  the  Articles  of  Religion,  which  only  concern 
the  confession  of  the  true  Christian  faith  and  the  doctrine  of 
the  sacraments,  comprised  in  a  book  imprinted,  intituled, 
'  Articles,^  whereupon  it  was   agreed  by  the  Archbishops 
and  Bishops,  and  the  whole  Clergy  in  Convocation,  holden 
at  London  in   1562,  according  to  the  computation  of  the 
Church  of  England,  for  the  avoiding  the  diversities  of  opinions, 
and  for  the  establishing  of  consent  touching  true  religion, 
put  forth  by  the  Queen^s  authority.'"    It  seems  that  under  Arudesxix., 
this  statute,  Articles  XIX.,  XX.,  XXXV.,  XXXVI.,  are  xxivL,doiM* 
not  included ;  but  all  acts  of  parliament  made  subsequent  to  ^^^^^^ 
this  period,  which  mention  the  Articles,  refer  to  this  act,  as  statate. 
settling  the  Articles,  and  the  rule  of  subscription  to  them. 

In  the  convocation  which  was  sitting  at  the  same  time, 
Parker  commenced  a  review  of  the  Articles,  for  the  purpose 
of  sanctioning,  by  the  authority  of  convocation,  the  Articles 
which  should  be  required  from  the  clergy.      When  some  soi>«sripti<m  vy 
trifling   alterations    had   been   made,  and  Article  XXIX.  IJ^th'ixxSr 
restored,   these   Articles,    then    consisting    of  the    present  Articles,  and 
XXXIX.,  were  subscribed  by  the  Upper  House  on  May  11,  byBi^JjJ^ 
and  afterwards  published  under  the  superintendence  of  Bishop 
Jewel,  and  the  ratification  with  which  they  now  conclude 
was  added**.     Disputes  arose  as  to  the  authorised  copy  of  the 
Articles,  but  which  were  virtually  settled  by  the  canons  canons  of  ieo4. 
passed  in  the  convocation  of  1604. 

Dr.  Burnet  briefly  sums  up  the  essential  alterations,  which  Easentiaidufer. 
were  thus  efiected,  in  the  Forty-two  Articles  under  Edward  VI.,  ^^J^TJ^ 

as  follows.  olesnndorEd- 

In  the  third  article  *^  the  explanation  of  Christ^s  descent  to  Thirty-ni^  bj  * 
hell  was  left  out.  ^=»*«»**- 

AltermUonofihe 
ArtioleBof  Ed- 
^*  1  Short*B  Church  Hifit.  488, 480.    1  Butler's  Hist  Bom.  Gath.  288, 289.  wud  VL 

Strype^B  Cnuuner,  422.    Lamb,  13,  24,  26. 


n. 


^^  These  articles  are  to  be  found  in  2  Burnet's  Hist  Ref.  part  iL  2^1, 
56 ;  et  etiam  Sparrow's  Collection  of  Canons,  91—106* 
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Elisaseth.      Jn  that  about  the  Soripturei,  they  now  added  an  enumen^ 
iww^iiwg.    ^-^j^  ^f  ^^^  canonical  and  apocryphal  books;  deolaring,  that 
The  Scriptures,    ^^gj^  lefisous  woro  read  out  of  the  latter,  for  the  instmction  of 
the  people,  but  not  for  oonfinnation  of  the  doctrine. 

About  the  authority  of  the  ohurch,  they  now  added  that  the 
ohurch  had  power  to  decree  rites  and  eeremoniee,  and  bad 
authority  in  controvendes  of  faith,  but  still  subordinate  to  tbo 
Scripture. 
The  Loid'a  lu  the  article  about  the  Lord'^s  supper,  instead  of  the  refuta- 

sapper.  ^-^^  ^  ^^  corponJ  presonce,  from  the  impossibility  of  a  body^a 

being  in  more  places  at  once ;  from  whenoe  it  follows,  that 
since  Christ's  body  is  in  heaven,  the  fiuthful  ought  not  to 
believe  or  profess  a  real  or  corporal  presence  of  it  in  the  saora- 
ment,— in  the  new  articles  it  is  said,  ^^That  the  body  of 
Christ  is  given  and  received  after  a  spiritual  manner ;  and  the 
means  by  which  it  is  received  is  faith  ^\'*^ 
BuixovPoPB  In  1570,  the  infallible  Pius  V.  issued  the  following  bull,  in 
M^^^  "^hioh  after  reciting  the  offenees  of  the  queen,  the  pope,  ''  out 
*he<r^^togtonce  of  the  ftUnoss  of  Us  apostolic  power,  declares  Elizabeth,  being 
a  heretic,  and  a  favourer  of  heretics,  and  her  adherents  in  the 
matter  aforesaid,  to  have  incurred  the  sentence  of  anathema, 
and  to  be  cut  off  from  the  unity  of  the  body  of  Christ.  MiM'e- 
over  we  declare  her  to  be  deprived  of  her  pretended  title  to  the 
kingdom  aforesaid,  and  of  all  dominion,  dignity  and  privilege 
whatsoever ;  and  also  the  nobility,  subjects,  and  people  of  the 
said  kingd<mis,  and  all  others,  which  have  in  any  sort  sworn 
unto  her,  to  be  for  ever  absolved,  from  every  such  oath,  and  all 
manner  of  duty,  dominion,  allegianoe,  and  obedience,  as  we 
also  do,  by  the  authority  of  these  presents,  absolve  them,  and 
do  deprive  the  same  Elizabeth  of  her  pretended  right  to  the 
kingdom,  and  all  other  things  aforesaid ;  and  we  do  oonunand 
and  interdict,  all  and  every  the  noblemen,  subjects,  peq)le, 
and  others  aforesaid,  that  iJiey  presume  not  to  obey  her,  or 
her  monitions,  mandates,  and  laws;  and  those,  which  shall  do 
to  the  contrary,  we  do  innodate  with  the  like  sentence  of 
anathema. 

^^  And,  because  it  were  a  matter  €t  too  much  difficulty  to 
carry  these  presents  to  aU  places,  where  it  may  be  needful,  our 
will  is,  that  the  copies  thereof,  under  a  public  notary's  hand, 
and  sealed  with  the  seal  of  an  ecclesiastical  prelate,  or  of  hia 

>^  2  Burnet,  726  ;iediidell)id.  727,738;  el  H0S.  C.  Cor.  Cauiat  Gut. 
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court,  shall  carry  altogether  the  same  credit  with  all  people,  Klis^ets, 

judicial  and  extrajudical,  as  these  presents  should  do,  if  they 1 

were  exhibited  or  shown.  Given  at  Rome,  at  St.  Peter's,  in 
the  year  of  the  incarnation  of  our  Lord,  1670,  the  5th  of  the 
calends  of  May,  and  of  our  popedom  the  5th  year.^ 

This  bull,  as  well  as  that  which  was  issued  by  Paul  III.  Thisimuffliifl- 
against  Henry  VIII.,  illustrates  that  the  principles  of  the  prindpiesoftiie 
Church  of  Rome  were,  at  this  period,  inconsistent  with  those  ^^  ^ 
of  the  English  constitution ;  in  fact,  many  criminals  who  were 
punished  in  this  reign  for  treason,  were  the  mere  instruments 
of  the  R(»xuui  Oatholio  clergy,  who  considered  that  offence 
justifiable,  as  against  the  supremacy  of  the  Anglican  church, 
and  it  was  for  tr^cuon^  and  not  for  their  adherence  to  Rome, 
that  many  of  themselves  were  justly  executed. 

This  bull  was  also  recognised  by  Oregory  III.  and  by  Sixtus  statemaniBof  tho 
v.,  who  issued  another  bull  equally  vicious.    Pius  V.  was  1788  and  im » 
beatified  by  Clement  X.,  in  1672,  and  canonized  by  Clement  Je^;^'?;^^ 
XI.,  in  1712;  it  therefore  seems  that  up  to  1712,  die  "  infal-  of  the  pope,  <«- 
lible  and  nevei^hanging  Church  of  Rome^'  recognised  the 
principle  of  the  IV.  Lateran  Council^',  and  also  the  acts  of 
deposition  by  Paul  III.,  Pius  V.,  Oregory  III.,  and  Sixtus  V . 
Notwithstanding  these  facts,  in  1788,  and  1789,  six  Roman 
Catholic  universities,  Louvain,  Douay,  Paris,  Alcala,  Valla- 
dolid,  and  Salamanca^',  in  answer  to  questions  circulated  under 
the  directions  of  Mr.  Pitt,  denied  the  recognised  existence  of 
any  power  being  in  the  pope  to  depose  a  temporal  prince. 

The  only  deductions  that  can  be  made  from  such  premises 
are,  either  that  the  Church  of  Rome  is  ^^  fallible  and  ever* 
changing,^  or  that  the  universities  have  been  guilty  of  the 
basest  prevarication  of  truth ;  and  the  canons  of  the  Roman 
Catholic  church  would  have  justified,  nay,  have  rigorously 
required,  such  a  line  of  dishonourable  and  treacherous  conduct 
on  their  part,  because  it  had  a  tendency  to  serve  the  spiritual 
and  temporal  interests  of  that  church ;  ''  for  faith  is  only  to  be 
kept  widi  a  heretic,  when  it  is  intdxpedient  to  act  otherwise.'*^ 

The  following  extracts  from  III.  Lateran  Council,  a.d.  Ptojmyand 
1 179,  and  from  Pens'  Theolc^,  justifying  perjury  and  fraud  ^^i^^ 
for  the  benefit  or  convenience  of  the  Roman  church,  will  either  cathoucohmoh. 
serve  as  an  answer  to,  or  essentially  affect  the  credit  of  the 
decrees  of  the  Oallioan  church,  in  1682,  and  other  similar 

^^  Vide  ante,  238—241.  '^  1  Butler*8  Hist.  Rom.  Gath.  439—482. 
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Elizabeth,  farces,  ddnying  the  authority  of  the  pope,  in  the  height  of  his 
l<H^8— leos.    p^^^y^  ^  depose  heretical  princes. 

Decraeofm.  ^'  .  .  .  .  Nor  let  our  decree  be  impeded,  if  perchance  some 

utenmconncfi,  ^^^  ^j^jj  ^^  ^j^^  j^^  j^  bound  by  an  oath  to  preserve  the  cus- 
toms of  his  church.    For  those  are  not  to  be  called  oaths,  but 
rather  perjuries,  which  are  contrary  to  the  good  of  the  church, 
and  the  appointment  of  the  holy  fathers  *'.^^ 
Extimetflfram  '^  What  if  any  one  should  be  asked  whether  he  be  a  priest, 

J^.?2J^    a  monk,  or  a  bishop, — ^is  he  bound  to  confess  T 
lies" and "cxtir.       *<  The  general  answer  in  opposition  to  Pauwels'is, — No; 
lent  because  such  titles  are  certain  accidents  of  religion,  and  there- 

fore, by  concealing  them  a  man  is  not  thought  to  conceal 
anything  essential  to  the  faith,  wherefore  he  who  should  deny 
himself  to  be  a  priest  (for  example)  when  he  really  is  one, 
only  tells  a  mere  official  /<«".**' 

^^  .  .  .  .  Granting  the  argument  of  Gamaliel  to  be  valid, 
there  is  this  difference ;  that  the  cause  of  unbelievers  is  not 
doubtful  to  the  judges  of  the  church,  as  that  of  the  apostles 
was  to  the  Jews,  but  it  is  clear  that  it  is  certainly  false  and 
condemned,  whence  it  is  not  to  be  tried  or  approved,  but  ea^r- 
paied^  unless  there  may  be  some  prudential  reasons  which  may 
induce  us  to  tolerate  it'®.^^ 
Declaring  the  In  cousequeuce  of  the  malicious  bull,  by  Pius  V.,  and  from 

madetrattflon.      its  dircctious  boiug  ably  supported  by  numerous  ^^  black-stoled 
stat.13  EUaar     miuistcrs  of  crime,'^  the  legislature,  by  Stat.  13  Elizabeth,  c. 
1,  enacted  that  persons  who  affirmed  that  Elizabeth  was  not  a 
lawful  sovereign, — or  that  any  other  had  a  preferable  title, — 
or  that  she  was  a  heretic,  schismatic,  or  infidel, — or  that  the 


^^  •  .  .  Nee  nostram  constitaiionem  impediat,  si  forte  aliqnis  ad  conser* 
vandam  Ecclesise  susb  consuetudinem  juniinento  se  dicat  adstrictnm.  Non 
enim  dicenda  sunt  jnramenia,  ised  potins  perjuria,  qme  contra  utilitatem 
Ecclesiafiticam,  et  sanctomm  patmm  veniunt  instiluta,  (Cone.  X.  1517.) 

*'  Quid,  si  qnis  interrogetur :  an  sit  sacerdos^lreligiosus,  epifioopus,  etc.  an 
tenetur  confiteri  ?  (2  Theolog.  Mor.  et  Dog.  Petri  Dens,  65.  £x  typ.  R« 
Coyne^  Dublin,  1832.) 

Responsio  communis  contra  Panwels  est  negativa^  quia  tales  titnli  sunt 
qiUBdam  accidentia  religionis;  adeoque  ilia  taoendo  non  censetur  aliquid 
essentiale  fidei  tacere.  Propterea,  qtd  se  negarit  v.  g.  sacerdotem,  com  talis 
at,  tantom  mendadum  officiosom  committerii.    Ibid* 

^  Dato,qnod  Gamalielis  aigomentatio  sulieistat,  disparitas  est,  quod  causa 
infideUum  non  sit  judicibns  ecclesisB  dnbia,  pront  causa  apostolorum  erat 
Judxeis :  sed  constat,  iUam  certo  falsam  esse  et  lin-mniLfaMii  •  undo  tentaada 
non  est  vel  probanda,  sed  extirpanda,  nisi  adsint  rationes,  quse  iOam  tole« 
randam  esse  suadeant,  (Ibid.  83,) 
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right  to  the  crown  and  the  succession  could  not  be  determined  Eltsabxtb. 
by  bw,  were  guilty  of  treason.  l568^iaos. 

And  by  Stat.  13  Elizabeth,  c.  2,  persons  procuring,  or  Bringing  bo]]!, 
bringing  in  bulls  or  briefs  from  the  pope,  and  absolving  others  d^^S^^te^' 
by  virtue  of  them,  or  receiving  such  absolutions,  were  declared  ^"^^"^ 
guilty  of  treason :  and  their  aiders  and  abettors  were  made  ^^l  ^"^ 
guilty  of  the  penalties  of  prwmunire;  persons  concealing  bulls, 
&c.,  for  above  six  weeks  were  punishable  for  misprision  of 
treason ;  and  priests  bringing  "  Agnus  Dei,^  and  similar  arti- 
cles, blessed  by  the  pope,  or  by  his  authority,  to  which  pardons 
or  immunities  were  annexed,  were  subjected  to  the  penalties  StetKiuohMfd 
of  jprwmunire.  ^  *  *" 

In  the  construction  of  this  act,  it  appears  to  have  been 
understood  that  the  absolutions  which  it  mentions,  did  not 
denote  absolutions,  given  in  sacramental  confession,  but  those 
absolutions  only  which  were  granted  by  special  CsMmlties. 

Gregory  XIII.,  having  succeeded  Pius  V.,  granted  that  the  ongoir  xm. 
bull  of  the  ktter,  forbidding  the  subjects  of  Elizabeth  to  obey  ^^^^J^ 
her,  or  her  laws,  under  pain  of  exconununication,  should  be  imuofpiiif  v 
understood  in  this  sense,  ^^  That  it  should  always  oblige  the 
queen  and  heretics ;  and  should  by  no  means  bind  Catholics, 
as  matters  then  stood ;  but  thereafter  bind  them,  when  some 
public  execution  of  the  bull  might  be  had  or  made*';^  thus 
recognising  the  principle  of  the  bull  of  Pius  V.,  and  suspending 
the  action  of  it  only  tiU  circumstances  made  an  execution 
of  it  feasible. 

It  cannot,  therefore,  be  a  subject  of  surprise,  that  the  TiMMiAUa  de- 
Roman  Catholics  had  been  and  were  incessantly  engaged  in  ^^,^1^ 
every  species  of  treason,  so  much  so,  as  to  justify,  in  every  stftt-ssEUn- 
respect,  Stat.  23  Elizabeth,  c.  1,  which  commences  with  a  ^'^*^^' 
recital,  ^^  That   divers  evil-affected   persons    had    practised 
contrary  to  the  meaning  of  Stat.   13  Elizabeth,  c.  2,  by 
other  means  than  by  bulls  or  instruments,  written  or  printed, 
to  withdraw  divers  from  their  obedience  to  her  majesty,  and 
to  obey  the  usurped  authority  of  Rome:  for  reformation  of 
which,  and  to  declare  the  true  meaning  of  that  statute,  it  was 
enacted, — ^that  all  persons  who  had,  or  should  pretend  to  have, 
power  to  absolve  or  withdraw  any  of  her  majesty^s  subjects 
from  their  natural  obedience  to  her  majesty ;  or  to  withdraw 

'*  1  Butler's  Hist.  Rom.  Gsth.  SSd.    Lord  Bnrleigh's  Ezeoation  of  Jus- 
tice for  Treason,  12, 13.   Jesuits'  Memorial,  26.   CSk^  Alle&'s  AdmonitioD, 
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them  ftom  the  efiitabliibed  religion,  to  the  Romidi  religion, 
or  who  should  move  them  to  promise  any  obedience  to  any 
pretended  authority  of  the  See  of  Rome,  or  to  any  other 
potentate,  or  do  any  overt  aot  for  that  purpose,  should  be 
adjudged  traitom,  and  st^er  and  fcnfeit,  as  in  the  case  of  high 
treason/^ 

Persons  absolved,  and  their  aidti«  and  abettors,  and  persons 
knowing  and  not  disclosing  these  practices,  were  rendered 
guilty  of  misprision  of  treason.  Every  person  saying  mass 
was  to  forfeit  two  hnndred  marks,  and  every  person  hearing  it 
one  hundred ;  and  each  was  to  be  imprisoned  for  a  year,  and 
till  he  paid  the  fine.  Every  person  above  the  age  of  sixteen 
years,  who  should  forbear  from  going  to  church,  or  to  the  usual 
place  of  common  prayer,  contrary  to  Stat.  1  Elizabeth,  c.  2, 
was,  upon  conviotion,  to  pay  201.  for  every  month ;  and  if  he 
should  absent  himself  from  it  during  a  whole  year,  he  was  to 
be  bound  in  200^.  sterling  for  his  good  behaviour.  Persons 
keeping  schoolmasters,  either  not  conforming,  or  unlicensed 
by  the  bishop  ctf  the  diocese,  were  to  pay,  for  every  month, 
IW.,  and  the  schoolmaster  was  to  be  imprisoned  for  a  year. 

The  votaries  of  Rome  having  imfK>rted  a  dangerous  body 
called  *^  }esuits,^-*a  set  of  men  who^  mental  and  physical 
energies,  were  ever  on  the  alert  for  the  execution  of  any 
treason,  murder,  or  felony; — ^the  legislature  were  compelled 
to  repress  this  nuisance,  and  the  Stat.  27  Elizabeth,  c.  2, 
— after  reciting  that  ^'  divers  persons,  called  or  professed 
jeeuits,  seminary  priests,  and  other  priests,  who  had  been,  and 
from  time  to  time  were  made,  in  the  parts  beyond  the  seas, 
by  or  according  to  the  order  and  rites  of  the  Romish  church, 
had  of  late  years  come  in,  and  been  sent,  into  the  realm  of 
England,  and  other  of  the  queen's  majesty's  dominions,  of 
purpose,  (as  it  had  appeared,  as  well  by  sundry  of  their  own 
examinations  and  confessians,  as  by  divers  other  manifest 
means  and  proofs,)  not  only  to  withdraw  her  highness's  sub- 
jects from  their  due  obedience  to  her  majesty,  but  also  to  stir 
tip  and  moive  sedition,  rebellion,  and  open  hostility  within  her 
higfaness's  realms  and  dominions,  to  the  great  endangering  of 
the  safety  of  her  most  royal  person,  and  to  the  utter  ruin, 
desolation,  and  overthrow  of  the  whole  realm,  if  the  same 
should  not  be  sooner,  by  some  good  means,  be  foreseen  and 
prevented,''— enacted. 

That,  all  Jesuits,  seminary  and  other  priests,  ordained  sinee 


VI.]  THE  HOUSE  OP  TUDOR.  808 

the  feast  of  the  natiyity  of  St.  John  Baptist,  in  the  first  Ehbabxth. 
year  of  her  majesty's  reign,   should,  within  forty  days  after    iftM— ^w^ 
the  end  of  the  then  session  of  parliament,  depart  out  of  the 
reahn« 

That  jesnits,  feieminary  and  oiher  priests,  religions  or  eccle- 
siastical persons^  ordained  or  professed  since  the  same  time, 
should  not  come  into  or  stay  in  the  realm,  under  pam  of  being 
judged  and  suffering  death  as  in  the  case  of  high  treason. 

That  every  one  who  should,  after  the  forty  days  limited,  FeionrtoKeette 
receive,  relieve,  comfort,  or  maintain  imy  such  Jesuit^  mis-  ^t       * 
sionary,  or  other  priest^  knowing  him  to  be  such,  should  be 
adjudged  a  felon,  and  suffer  death  without  benefit  of  clergy* 

That  if  any  subject,  not  being  a  Jesuit,  missionary,  or  other 
priest,  brought  up  in  any  college  of  Jesuits,  or  in  any  seminary 
in  foreign  parts,  should  not,  within  six  months  after  prool»- 
mation  made  in  the  city  of  London,  return  and  submit  to  her 
majesty  and  her  laws,  and  take  the  oath  prescribed  by  the  act 
of  the  first  yCar  of  her  majesty,  or  should  otherwise  return 
without  submission,  he  should  suffer  as  in  the  case  of  high 
treason. 

That  if  any  person  should  send  or  give  any  money  or  relief  EdwMtknio*. 
to  any  Jesuit,  missionary,  or  other  priest,  or  to  any  college  of  ^Suc^^J^ti. 
Jesuits,  or  to  any  seminary,  or  to  any  person  in  the  same,  or 
to  any  one  returned  thence  without  submission^  every  person 
so  offending,  should  incur  the  danger  and  penalty  of  proh 
munire. 

And  that  every  person  who,  after  the  forty  days,  should 
know  of  any  Jesuit,  seminary,  or  other  priest^  that  did  abide 
in  the  realm,  and  should  not  discover  the  same  to  some  justice 
of  the  peace,  or  other  higher  officer,  within  twelve  days  after 
knowledge,  he  should  be  fined  and  imprisoned  at  the  queen's 
pleasure. 

The  object  of  the  Statutes  of  Recusancy  was  to  compel  a  oiM«^oftht 
regular  attendance  at  the  service  of  the  church*  For  this 
purpose,  Stat.  1  &  23  Elisabeth,  cc.  2  &  1,  as  previouriy 
stated,  subjected  those,  who  absented  themselves  from  churchy 
to  a  forfeiture  of  1^.  to  the  poor  for  every  Lord's  day  on 
which  they  should  so  absent  themselves,  and  of  2W.  to  the 
Grown  if  diey  continued  such  absence  for  a  month  together. 
Every  fourth  Sunday  of  absence  being  held  to  complete  the 
mon^  and  thus  thirteen  months  were,  in  relation  to  these 
penalties,  supposed  to  occur  in  every  year.    And  those  who 
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Elizabbth.  80  abflented  themBelyes  from  the  English  Gatholio  churchy 

1  obtained  the  appellation  of  ^^  recusants.'" 

obrtinateiyn-  Bj  Stat.  35  Elizabeth,  c.  1,  persons  obstinately  refiising  to 
t^f^J^^e  attend  the  service  of  the  church,  or  impugning  die  authority 
^^&^f^  of  the  queen  in  ecclesiastical  causes,  or  persuading  others  to 
desiastioaiaa-  do  SO,  or  assistiug  at  uulawful  assemblies  or  conventions  of 
quei^^'^^  religion,  were  to  be  committed  to  prison,  and  to  remain  there, 
statasEUa-  till  their  conformity  to  the  established  church,  or  till  they 
^'^^'^^'  made  the  submission  and  declaration  contained  in  the  act. 

By  this  they  were  to  acknowledge  their  offence  to  God,  in 
contemning  her  majesty's  authority,  to  declare  ibhat  no  person 
had  any  power  or  authority  over  her,  and  to  promise  to  obey 
in  future  all  her  laws, — ^those  in  particular  which  prescribed 
attendance  at  the  service  of  the  church.  Offenders  not  oon- 
forming,  were  ordered  to  abjure  the  realm,  and  depart  from  it, 
as  in  cases  of  abjuration  for  felony;  if  they  refused  to  abjure 
the  realm,  or  afterwards  returned  to  it,  they  were  to  be  ad- 
judged guilty  of  felony  without  benefit  of  clergy,  and  to  forfeit 
to  her  majesty  all  their  goods  and  chattels  absolutely,  and  the 
income  of  their  real  estate  during  their  lives. 
Fupidmonanto.  Theso  penalties  not  being  thought  sufficiently  severe  for 
^^"^  public  safety,  "  popish  recusants-convict "  were,  by  Stat.  35 

beth,as.  Elizabeth,  c.  2,  ordered  to  return  to  their  usual  places  of 

abode,  under  pain  of  forfeiting  their  personal  property  and  for 
their  lives  losing  the  issues  of  their  real  property,  and  if  they 
removed  from  their  dwellings  to  a  greater  distance  than  five 
miles,  they  were  subjected  to  a  similar  penalty;   a  Jesuit, 
seminary,  or  otherl  massing  priest,  who,  on  his  exanunationB 
before  a  magistrate,  should  refrise  to  answer  directly  whether 
he  were  a  Jesuit,  a  seminary,  or  a  massing  priest,  was  to  be 
committed  to  prison,  to  remain  there,  till  answer,  without 
bail  or  mainprize. 
mttiiKtioiiiw-         Till  Stat.  35  Elizabeth,  c.  2,  Protestants  and  Catholics 
l!^vl^^  were  equally  considered  and  called  "  recusants,"  and  equally 
piahxwiuanta.''    gabject  to  the  penalties  of  recusancy; — ^this  being  the  first 
penal  law  against  popish  ^*  recusants,"  by  that  name,  and  as 
distinguished  from  other  recusants  **. 

This  statute  gave  rise  to  the  distinction  between  ^^  Pro- 
testant" and  ^^  popish  recusants :"  the  former  were  subject  to 
such  statutes  of  recusancy  as  preceded  that  of  the  thirty-fifth 

^  See  the  Articles  annexed  to  the  Commission  for  Recusants.   4  Stiype^i 
Ann.  301, 419.    1  Butler's  Hist.  Rom.  Cath.  292. 


VL]  THE  HOUSE  OF  TODOR.  305 

of  Qneen  Elizabeth,  and  to  some  statutes  asainst  recusancy  Elizabeth. 

which  were  made  subsequently  to  that  time;  but  they*were  * 

relieved  from  them  by  the  Act  of  Toleration  in  the  reign  of 
William  III.;  and  from  Stat.  35  Elizabeth,  c.  2,  arose  also 
the  distinction  between  papists, — ^persons  professing  the  popish 
religion, — ^popish  recusants, — and  popish  recusanta-convict. 

Notwithstanding  the  frequent  mention  in  the  Statute  Book  of  me  dmmisun- 
papists,  and  persons  professing  the  popish  religion,  neither  the  ^^^^^^^i^' 
statutes  themselves,  nor  the  cases  adjudged  upon  them,  present  ^>^  ^^"^^ 
a  clear  notion  of  the  acts  or  circumstances  which,  in  the  eye 
of  the  law,  constituted  a  papist,  or  a  person  professing  the 
popish  religion.    When  a  person  of  that  description  absented 
himself  from  church,  he  filled  the  legal  description  of  a  ^^  popish 
recusant  ;^^  when  he  was  convicted,  in  a  court  of  law,   of 
absenting  himself  from  church,  he  was  termed  in  the  law  a 
*'^  popish  recusant-convict.^^    To  this  must  be  added  the  con- 
structive recusancy,  which  was  subsequently  incurred  by  a 
refusal  to  take  the  oath  of  supremacy'*. 

The  most  intolerant  blood-thirsty  sects,  are  ever  the  readiest  The  wo^  vuka- 
to  exclaim  most  loudly  against  die  abominable  cruelty  and  ^^S^nntto 
injustice  of  persecution  for  conscience^  sake,  "when  they  them-  «^oMmvB^ 
selves  are  only  subjected  to  justifiable  restrictions :  thus,  these 
statutes  have  been  held  up  as  an  instance  of  intolerance  on  the 
part  of  the  Anglican  church,  and  that  the  conduct  of  the 
Roman  Catholics  did  not  justify  such  severity;   the  best 
answer  to  such  calumnies  is,  the  bull  by  Sixtus  V .,  which  was 
granted  to  PhiUp  when  the  Armada  was  almost  ready  to  sail, 
with  directions  for  the  publication  of  it  as  soon  as  the  Spanish 
army  should  land  in  England;    but   Cardinal  Allen  was 
ordered  to  notify,  in  the  mean  time,  the  contents  of  it  to  the 
English  Roman  Catholics,  which  he  did  by  a  small  pamphlet, 
intituled,    ^^  The    Declaration    of  the  Sentence   of   Sixtus 
Quintus.*" 

It  begins  with  calling  ^^  the  queen^s  government  impious  «Thei)ecia»- 
and  unjust,  herself  an  usurper,  obstinate,  and  impenitent,  ^**^^J^' 
and  so  no  good  to  be  expected,  unless  she  should  be  deprived,     onintus.'* 

^'  Therefore  Pope  Sixtus  V.,  moved  by  his  own  and  his 
predecessor's  zeal,  and  the  vehement  desire  of  some  principal 
Englishmen,  hath  used  great  diligence  with  divers  princes, 
especially  with  the  Spanish  king,  to  use  all  his  force,  that  she 

**  1  Batler'8  Hist.  Bom.  Cath.  293. 
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E9.IZABETH.  might  be  turned  out  of  her  dominiims,  and  her  adherents  pan- 
I56a-1603.    jjjgj     And  all  this  for  good  reaeona. 

^^  Because  she  is  an  heretic,  schismatio,  is  excommunicated 

by  former  popes ;  is  contumacious,  disobedient  to  the  Rommn 

bishop,  and  bath  taken  to  herself  the  ecolesiastical  jurifldiction 

over  the  souls  of  men. 

None  to  be  mo-        ^'  Becausc  she  hath,  against  all  law  and  ri{^t,  usurped  the 

bS^itotb^Te  kingdom ;  seeing  none  must  be  monarohs  of  England,  but  by 

of  the  pope.        fjiQ  lesiivo  and  consent  of  the  pope, 

^'  Because  she  hath  conunitted  many  injuries,  extorti<Hia, 
and  other  wrongs  against  her  subjects. 

^^  Because  she  hath  stirred  up  seditions  and  rebellions 
between  the  inhabitants  of  neighbour  countries, 

^'  Because  she  hath  entertained  fugitives  and  rebels  of  odier 
nations. 

'^  Because  she  sent  and  procured  the  Turks  to  iuTade 
Christendom. 

^'  Because  she  persecuted  the  English  Romanists,  out  off 
the  Queen  of  Scots,  and  abolished  the  Roman  religion  '\ 
ottewe  ptopu        ''  Because  she  hath  rejected   and  excluded  the  ancient 
S^M^'the      nobility,  and  promoted  to  honour  obscure  people;  and  also 
udnt  Douiity.   usoth  tyranny. 

The  miiieet,  ab-  ''  Whercforc,  Seeing  iheee  offences,  some  of  them  rendering 
S^^^xau*^  ^^^  incapable  of  the  kingdom,  others  unworthy  to  live,  his 
bech.  Holiness,  by  the  power  of  Gh>d  and  the  apostles,  reneweth  the 

censures  of  Pius  V.  and  Gregory  XIII.  against  her,  exeom- 
municates  and  deprives  her  of  all  royal  dignity,  titles,  rights, 
and  pretences  to  England  and  Ireland ;  declares  her  illegiti- 
mate, and  an  usurper  of  the  kingdoms,  and  absolves  all  her 
subjects  from  their  obedience  and  oaths  of  allegiance  due  to 
her. 

^^  So  he  expressly  conmiandeth  all,  under  pain  and  penalty 

**  The  church  of  Bome  ciUa  faeradf  *'  the  Gilholio  clmrch,'*  sad  aaserta 
that  ^  they  who  believe  the  holy  Catholic  church  must  necesnrUy  b(^eve 
that  the  doctrine  propounded  by  her  is  that  which  was  revealed  by  the  Son 
of  God.**  But  the  Church  of  Rome  Is  not  the  CathoUo  or  miiverBal  churoli : 
which  consists  of  all  the  different  particular  chnrchai  scattered  throughout 
the  world.  One  part  of  this  church  she  may  be,  thoogh  one  of  the  most 
oorrupted  parts  of  it ;  but  she  is  no  more  the  whole  Catholic  or  nniverBal 
c^urdb,  *<  than,**  according  to  Archbishop  8ecker*s  definition,  ''one  diseased 
limb,  though  perhaps  the  larger  for  being  diseased,  is  the  whole  body  of  a 
man.**  Whatever,  therefore,  may  be  believed  concerning  the  holy  CiUholic 
church,  needs  not  to  be  believed  concerning  the  Church  of  Rome.*— Vide 
Mant*8  Romanism  aad  Holy  Scriptore^  09. 
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of  God^8  wrath,  to  yield  her  no  obedience,  aid,  or  fayourwhatr  Eij^abeth, 

soever,  but  to  employ  aU  their  power  against  her,  and  to  join  '- 

themaelvea  with  the  Spanish  forces,  who  will  not  hurt  tho 
nation,  nor  alter  their  laws  or  privilegesi  pnly  punish  the 
wicked  heretics. 

'^  Therefore,  by  those  presents,  he  declares,  that  it  is  not 
only  lawful,  but  commendable,  to  lay  hands  on  the  said 
usurper,  and  other  her  adherents,  and  for  so  doing,  they  shall 
be  well  rewarded. 

^^  And  lastly,  to  all  these  Roman  assistants,  is  liberally 
granted  a  plenary  indulgence  and  remission  of  all  their 


sins  "  ".^ 


The  foregoing  documents,  connected  with  those  that  have  standard  and 
been  cited  in  the  reigns  of  Henry  YIII.  and  Edward  VL,  are  chimoi  of  Bug- 
the  constitutional  basis  of  the  English  Catholic  Church  as  the  ^"^ 
changes  which  have  been  subsequently  sanctioned,  are  com* 
paratiyely  unimportant. 

Dr.  Short,  in  his  learned  '^  History  of  the  Church  of  Eng*  BeUgioaaiHsnefi- 
land,'^  thus  sums  up  the  religious  beneficial  effects  which  have  SSoraagSon!*'** 
resulted  from  the  Reformation.       '^  We  have  learnt   the 
fundamental  truth  on  which  the  whole  of  Christianity  rests, 
nay,  which  is  itself  Christianity;    that  ^we  are  accounted 
righteous  before  God  only  for  the  merit  of  our  Lord  and 
Saviour  Jesus  Christ,  by  faith,  and  not  of  our  own  works  or 
deservings/    That  good  works,  however  pleasing  to  God,  are  Goodworkiop]j 
only  accepted  as  proofs  of  the  faith  which  we  entertain  of  the  ^^"^^ 
mercy  of  heaven,  and  as  proceeding  from  love  towards  Him 
who  hath  redeemed  us.     That  acts  of  penitence,  however 
sincere,  can  in  no  case  be  deemed  a  compensation  &r  our  sin, 
although  they  may  prove  useful  to  ourselves  in  preventing  a 
repetition  of  our  crimes ;  and  that  there  is  no  sacrifice  for  sin, 
but  the  atonement  which  was  once  offered  on  the  cross. 

'*  The  establishment  of  these  truths  virtually  got  rid  of  the 
greater  part  of  the  superstitious  rites  with  which  religion  had 
been  overwhelmed ;  and  she  was  again  enthroned  in  the  heart 
of  the  true  believer,  instead  of  being  identified  with  cerem<>- 
nious  observances. 

'^  A  communion  had  been  substituted  in  lieu  of  the  mass;  Theoanmiinion. 


"  2  Butler,  Hist.  Eom.  Cath.  3— «. 

^  1  Thuaniia.  Hist  80.   1  Meteren,  Hiit  du  Pays  Dts,  16,  La  Haye,  1061. 
Foulis,  2nd  ^t.  350.    10  Purchm*s  Filgrims^  c.  U. 
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and  with  the  rejection  of  the  doctrine  of  transubstantiation, 
the  laity  were  taught  that  the  body  and  blood  of  Christ  are 
verily  and  indeed  taken  by  the  faithful  alone  in  the  Lord^s 
Supper;  the  efficacy  of  which  consists  in  the  institution  of 
Christ,  and  the  state  of  their  own  consciences,  and  not  in  the 
magic  virtue  of  priestly  offices. 

^^  The  personal  responsibility  of  the  individual  Christian  was 
clearly  insisted  on ;  and  though  the  laity  were  not  deprived 
of  the  comfort  and  aid  of  spiritual  guidance,  yet  that  inquisi- 
torial power  which  the  clergy  had  exercised,  by  means  of 
auricular  confession  was  removed,  and  the  priesthood  became 
the  directors  of  their  flocks,  and  not  the  self-constituted  judges 
of  the  terms  on  which  pardon  might  be  obtained  from  the 
Almighty.  They  were  still  the  keepers  of  the  keys  of  the 
kingdom  of  heaven ;  but  by  the  dissemination  of  die  Scrip- 
tures, and  the  progress  of  education,  the  rest  of  their  brethren 
were  permitted  to  guide  their  own  footsteps  towards  the  gates 
of  pai^ise. 

^'  The  Bible  was  indeed  committed  to  their  peculiar  care,  but 
it  was  not  withheld  from  the  hands  of  the  people;  so  that 
though  it  was  their  especial  duty  to  lead  on  their  fellow 
servants  in  the  right  path,  yet  they  could  no  longer,  like  the 
lawyers  of  old,  take  away  the  key  from  others,  or  prevent 
those  from  entering  in  who  would  gladly  do  so. 

^'  All  were  taught  to  examine  for  themselves ;  and  though 
little  toleration  was  now  granted  to  any  who  ventured  to  differ 
from  the  queen,  yet  the  first  great  step  towards  religious  liberty 
was  irrevocably  made,  when  it  was  authoritatively  asserted, 
that  every  assembly  of  human  beings  was  liable  to  err,  even 
in  things  pertaining  to  God. 

^^  At  the  same  time  a  very  material  diminution  was  made  in 
the  power  of  the  church,  considered  as  a  body  distinct  from 
the  laity,  when  its  members  were  allowed  to  connect  them- 
selves to  the  rest  of  society,  by  those  ties  of  matrimony  which 
the  laws  of  God  has  left  open  to  all :  for  these  bands,  which 
attach  the  individual  churchman  to  the  nearer  concerns  of 
private  life,  cannot  fail  to  weaken  the  interest  he  feels  in  the 
political  welfare  of  the  ecclesiastical  body,  to  which  alone  the 
earthly  affections  of  the  unmarried  must  be  wedded. 

^^  The  property  of  the  church,  and  that  influence  which  is 
ever  connected  with  its  possession,  had  undoubtedly  in  former 
times  been  too  great  for  the  welfare  of  the  kingdom ;  but  the 
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Protestant  monarchs  had  taken  good  care  to  prevent  the  Elizabeth, 
recurrence  of  this  evil :  nor  can  it  be  denied,  that  the  poverty  ^^^^  ^  * 
which  succeeded  its  too  wealthy  state,  was  in  many  respects 
injurious  to  the  cause  of  vital  religion,  as  it  neither  afforded 
the  ministers  of  God's  word  such  facilities  for  education  as 
their  profession  required,  nor  gave  them  the  means  of  keeping 
up  this  outward  respectability  before  their  flocks.  This  was 
peculiarly  felt  by  many  of  the  newly-appointed  bishops,  who, 
returning  pennyless  from  their  foreign  hiding-places,  found 
themselves  on  a  sudden  exalted  into  situations,  from  which 
much  worldly  pomp  had  always  been  expected,  and  for  the 
supply  of  which,  the  revenues  of  their  preferments  were  totally 
inadequate. 

"  They  were  forced,  therefore,  in  their  prosperity,  to  exercise  The  church  in- 
that  patience  which  they  had  long  practised  in  the  hour  of  mote  the  o^ 
misfortune ;  and  by  the  sacrifices  which  they  were  called  on  ^52<m  to'»d^' 
to  make,  the  momentous  truth  was  daily  impressed  on  them,  vanoe  the  into- 
a  truth  which  it  would  be  well  if  none  of  us  forgot,  that  the  church, 
church  establishment  is  intended  to  promote  the  cause  of 
religion,  and  not  religion  to  advance  the  interests  of  the 
church  "."^ 


OP  TBI 


DORA. 


In  conclusion, — The  Statutes  and  Acts  of  Convocation,  by  iDuirrmr 

which  the  "  Reformation''  was  accomplished,  have  been  cited,  uc^^Irorawr 
from  whence  it  will  be  perceived  that  the  identity  of  the  "  Eng-  dewrotbd 
lish  Catholic  Church ''  was  not  destroyed  under  the  Tudors.      ""***  '^ 

The  only  difference  in  the  "  English  Catholic  Church 
as  it  existed  previous  to  the  dynasty  of  the  Tudors,  and  as  it 
stood  at  the  termination  of  the  reign  of  Elizabeth,  was,  that 
certain  ecclesiastical  abuses  had  arisen,  which  were  corrected 
by  parliament  and  the  clerical  synods  in  convocation  under 
Henry  VIIL,  Edward  VL,  and  Elizabeth ;  but  the  identity 
of  the  "  English  Catholic  Church  "^  was  never  destroyed. 

The  best  illustration  of  the  mode  in  which  the  Reformation  niuatntiaiiof 
was  effected,  is  Stat.  6  and  6  William  IV.  c.  76.     It  having  wwSItte*Refor- 
been  proved  that  positive  abuses  existed  in  "  Municipal  Cor-  ^^^j^ 
porations,''  parliament,  in  1835,  made  enactments  to  correct 
such  abuses,  but  in  all  other  respects  the  rights  of  such  cor- 
porations were  left  unimpaired,  and  no  corporation  lost  its 
original  identity. 


»  1  Short*8  Church  Hist.  300-^63. 
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So  with  the  "  English  Catholic  Church;'  It  having  been 
proved  that  positive  abuses  existed  in  the  "  English  Catholic 
Church,''  its  clerical  synods  in  convocation,  its  lay  synods  in 
parliament,  or  the  crown,  by  power  placed  in  its  hands  by  the 
joint  authority  of  those  synods,  made,  during  the  reigns  of 
Henry  VIII.,  Edward  VI.,  and  Elizabeth,  certain  enactments 
to  correct  such  abuses,  but  in  all  other  respects  the  rights  of 
the  "  English  Catholic  Church  "^  were,  essentially,  left  unim- 
paired, and  the  "  EngUsh  Catholic  Church ''  never  lost  its 
original  identity. 

That  sect  which  is  ttow  commonly  called  "  Roman 
Catholics "  are  nothing  but  a  mere  body  of  dissenters  flnom 
the  "  English  Catholic  Church,"  and  have  never,  constitu- 
tionally speaking,  been  arbitrarily  deprived  of  a  vested  right. 
However  numerous  and  respectable,  they  did  and  cottld  dis- 
sent only  in  their  individual  and  private,  and  not  in  any 
corporate  or  collective  capacity,  from  the  authoritative  regu- 
lations and  changes  made  by  the  legally-constituted  powers, 
to  whom  alone  belonged  the  right  to  decide  on  matters  of 
doctrine  and  practice. 

The  Church  of  Rome  at  the  present  day,  cannot  be  identified 
with  the  Church  of  England  previous  to  the  Reformation :  the 
Roman  Catholic  bishops  in  England  and  Scotland"  are  bishops 
of  foreign  sees,  and  neither  they,  nor  those  who  have  been 
schismatically  consecrated  for  the  sees  in  Ireland,  which  at  the 
time  were  canonically  filled,  can  trace  any  descent  fifom  the 
bishops  of  the  ancient  churches  in  these  kingdoms :  the  now 
bishops  of  the  Church  of  England,  being  the  only  representatives 
by  episcopal  suddession  of  the  ancient  Celtic  and  Anglo-Sa^on 
churches ;  and  the  strongest  illustration  of  this  position  is,  that 


**  ^  llie  trisli  bishops  almost  unanimously  consented,  in  the  beginning 
of  £li2abeth*s  mgn,  to  remove  the  jurisdiction  of  the  Roman  pontiff'.^* — 
Leland's  Hisl»  Ireland,  book  iv.  c.  1.  The  consequence  waB»  thai  Ibr  a 
length  of  time  there  were  scarcely  any  popish  bishops  in  Ireland. 
M'Gavran,  titular  Archbishop  of  Armagh,  was  sent  over  from  Spain. 
In  1B21,  we  are  informed  by  0*Sullivan*e  Uist.  Cath.  tbemiad,  **  that  Uieiv 
were  two  popish  bishops  in  Ireland,  and  two  others  who  resided  in  S|Mun. 
These  persons  were  ordiEdned  in  foreign  countries,  and  could  not  trace  their 
ordinations  to  the  ancient  Irish  church.** — ^Palmer*8  Antiq^  Engl.  Ritttal, 
voL  IL  252,  note.  In  Ireknd,  the  only  representatlTe,  by  episcopal 
succession,  of  the  church  w^ich  St.  Patrick  founded,  which  for  seven 
hundred  years  (t. «.,  till  the  year  1162,)  rejected  the  Roman  juiisdic^iob, 
and  which,  after  four  hundred  years*  experience  of  that  tyranny,  recovered 
its  ancient  freedom,  is  the  reformed  CaUioUc  chureh  at  this  day  established 
there. 
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the  votaries  of  the  Roman  Catholic  religion  are  distinguished  Eiizabetr. 
by  the  adoption  of  a  new  creed,  which  the  "  English  Catholic  ^^^^^^^' 
Church  ^'  at  no  one  period  of  her  existence  ever  recognised**. 

If  any  severity  was  unjustly  exercised  against  the  Roman  seyorityezer- 
Catholic  dissenters,  it  was  in  consequence  of  their  secession  SJ^,2qS<Sm 
from  the  **  English  Catholic  Church,''  and  of  their  treasonable,  on  account  of 
though  they  might  be  conscientious,  efforts  to  subvert  those  efforts  to  sub^ 
ecclesiastical  institutions,  which  had  been  established  by  the  ^^tS^wdi. 
legislature, — conceiving  the  Bishop  of  Rome  to  be  more  power- 
ful than  the  king,  lords,  and  conmions,  united  with  the  clerical 
synods  in  convocation,  a  principle  subversive  of  the  common 
and  statute  law,  and  as  utterly  inGonsistent  with  national 
freedom  and  prosperity,  as  it  is  with  common  sense,  and  with 
the  decrees  of  the  ancient  councils. 

*  The  eiTon^ddch  had  been  pat  ftMh.  by  iRnne  of  the  coaneOs  in  the 
middle  ages,  had  never  been  before  mteuded  into  the  pablk)  profesaona  of 
the  ChriaUan  church.  "With  regard  to  the  most  remarkable  of  those  errons, 
those  propomided  by  the  second  Nioene  Coimcil  (a.i>.  786),  touchmg 
Image-wotahip,  and  by  the  fourth  Latefaa  (1215),  which  made  a  belief  in 
transiibstaiitiation  neoeasary  to  salvation,  it  is  worthy  of  remark  that  both 
these  met  with  the  most  determined  opposition  from  the  English  church. 
The  English  bishops  joined  with  those  of  France  and  Grennany,  at  the 
Ooimoil  of  fVancfort  (794),  in  re)eetiiig  and  candemnhig  the  decrees  of  the 
second  Nicene  Council;  and  the  doctrine  of  transubetantiation  was  so 
strenuously  attacked  by  the  Anglo-Saxob  writers,  that  the  learned  Mr. 
Johnson,  who  edited  the  Anglo-Siaoii  Canons,  does  not  hesitate  to  say  that 
the  Hoinilies  of  ^Ifric  are  more  strongly  opposed  to  that  doctrine  than  the 
present  Homilies  of  the  Church  of  England.  And  though  for  a  time  the 
church  in  this  kingdom  did  afterwards  entertain  that  errory  and  for  three  hun- 
dred yean  acquiesced  in  the  [pretended]  decrees  of  the  Council  of  lAteran, 
which  first  made  a  belief  in  it  necessary  to  salvation,  yet  it  was  with  ereat 
and  ill-concealed  reluctance.  So  much  so,  that  Tonstal,  Bishop  of  Durham, 
who  twice  suffered  deprivation  for  his  adherence  to  the  Bishop  of  Bome^ 
and  most  therefore  be  admitted  to  be  an  impartial  witness,  spoiling  of  our 
Lord's  presenoe  in  the  eucharist^  says  thus,  *^  De  modo  quo  id  fiat,  tatitu 
erai  curiotum  quemque  retinquer^  tua  conjeehtfm,  neut  libemm  fuit  ante 
Concilium  Latenuium.'*^De  EnoharistiA,  lib.  i  40.  The  Church  of  Eng- 
land has  nearly,  if  not  qaite»  fulfilled  the  wish  of  the  good  bishop.  For 
though  in  her  Articles  an  opinion  is  plainly  expressed  a^inst  the  doctrine, 
salvation  is  not  denied,  nor  communion  refused  to  those  who  hold  it,  of 
which  a  practical  proof  was  afforded,  when,  for  the  first  fifteen  years  of 
Queen  Elizabeth's  reign,  almost  the  entire  body  of  those  in  this  kingdom 
who  adhered  to  the  Roman  doctrine,  conformed  to  our  worship,  and  com* 
muniealed  in  our  churches. 

This  and  the  preceding  note  have  been  extracted  from  a  Letter  to  the 
Members  of  Parliament,  by  the  Hon.  and  Rev.  A.  P.  Perceval,  Loud.  1834 ; 
and  the  publications  of  that  reverend  author,  on  the  Roman  controrenyj 
clearly  demonstrate,  that  the  Schism  which  interrupts  the  commnnicm  be- 
tween the  Churches  of  Rome  and  England^  is  whoUy  the  work  of  the 
former,  whose  schismatical  conduct  has  even  brought  into  question  her 
didm  to  the  appellation  of  *<  Oatholic" 
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Chapter  VII. 
THE  HOUSE  OF  STUART. 

A.D.  1003—1702. 
JAMES  I.-4:HARLEB  I.*-4:;HARLES  IL-JAMES  n— WILLIAM  AND  MARY. 

Sectiok  I. 
JAMES  I.y  March  24,  a.  d.  1603,— March  27,  a.  i>.  1625. 


1.  Title  of  James  I.  to  the  Crown. 

2.  Improper    Influence    exerdsed 

over  the  Borough  inatitatibna. 

3.  Prerogatiye  of  the  Crown. 


4.  Taxes  cannot  be  levied  without 

Consent  of  Parliament 
6,  Privilege  of  Parliament. 
6.  The  Reformation. 


1.  Title  of  James  I,  to  the  Crovm, 

After  the  power  of  alienation,  as  well  as  the  increase  of  com- 
merce, had  thrown  th,e  balance  of  property  into  the  hands  of 
the  commons,  the  situation  of  affairs  and  the  dispositions  of 
men  became  susceptible  of  a  more  regular  plan  of  liberty ;  and 
the  laws  w^ere  not  supported  singly  by  the  authority  of  the 
sovereign. 

An  acquaintance  with  the  remains  of  antiquity,  had  excited 
a  passion  for  a  limited  constitution,  and  begat  an  emulation  of 
those  virtues,  which  the  Greek  and  Roman  authors  had  recom- 
mended. 

The  severe  government  of  Elizabeth  had  confined  this 
rising  spirit ;  but  when  a  new  and  a  foreign  family  succeeded 
to  the  throne,  with  a  prince  less  dreaded  and  less  beloved,  the 
principles  of  liberty  appeared  in  the  nation,  and  the  disputes 
which  arose  during  the  dynasty  of  the  Stuarts,  had  no  less  an 
object  than  to  determine  and  establish  the  political  constitution 
of  England ;  .and  the  agitation  produced  by  so  important  a 
controversy,  could  not  fail  to  rouse  the  passions  of  men,  to  call 
forth  and  display  their  most  eminent  characters,  and  to  deve- 
lope  those  combinations  and  occurrences,  which  tended  to 
facilitate  or  to  obstruct,  the  improvement  of  civil  society. 

In  every  government,  the  magistrate  must  either  possess  a 
large  revenue  and  a  military  force,  or  enjoy  some  discretionary 
'powers,  in  order  to  execute  the  laws  and  support  his  own 
authority. 

The  House  of  Stuart  were  not  supported  either  by  money 
or  by  force  of  arms,  and  therefore  were  extremely  j^ous  of 
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MAROABET,  dr.  Of  Aidilbdd  IKmglas, 
by  d.  Biargaret  Tndor,  wld.  of  K.  Jsxam  lY.  1578. 

~  Matthew,  E.  of  Lwoz,  1571. 
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Blip,  D.  of  Orleaxuk 


Sophia,  1714. 


Emeet  Augustus,  Elect  of  HanoTer,  1666: 
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411  GEORGE  (Lewis)  I.  Elect  of  Hanover,  1727.     Sophia  Charlotte,  1708. 


49     Sophia  Dorothea,  dr.  of  Georgo  'William, 
o|         D.  of  Zelle,  the  King's  uncle,  17S6. 


I^rederio,  BL  of 
Fmssla,  171& 


wniiaiyqo. 

Glo"<^V^d^, 
17V37. 
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Sophia  Dorothea,  1757. 

Frederic  William  U. 
K.ofPrasii»,174U. 
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FREDSRICL        Louisa,  1751. 
Augusta,  df    Frederic  V.  K.  of 
Sazi      Denmark,  1708. 
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Frederlo  WiUlam  XL 
ILof  Prnasia,  1740. 

Sophia  Dorothea,  1707* 
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Kings 

of 
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Augusta,  1<  FREDERIC,  D.  of 
Charles  •Williainbcrland,  179ft 
sand,  D.  of  Bijd.  of  Chris.  Horton, 
WolfenbuiL.  Imham,  1808. 
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t  Charles  Lewis 
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r 


(il.)  nnederl^y  22, 1770. 
Bp.of  Osir 


Mary,  born  April  SA,  1776. 


bom  Aiiff  w*  reigning    WlUIam  Frederic,  Duke  of 
^^  J      K®^  Horn-       Gloucester  (her  cousin), 
''"^  ^  1818;  July  22, 1816;  died 


fiophia,  bom 

Nov.  3, 

1777. 


Amelia,  bom 
Aug.  7, 1783; 
died  Nov.  2, 
1610. 


2, 


Nov.  90,  IBM. 


r 


54  (1.)  GBOR  Frederica 
gnstus  Predgophia  Char- 
bomAug.liotto.dr.  of 
died  Jnnpi^erio  V. 
1830  Grand  D.  of 
Mecklenburg 
BtreUts,bom 
Mar.  20, 1778; 
knar.  May  29, 
181A. 

^••^^'^redcrio 
PpedeSj^CT 

of  Baxee^est 

SMlfel<{,  bom 

Doc  16  1819, 
Elected: 

the  Bel 

Ju&e4 


(vi.)  Augustus 

Frederic, 

D.  of  Sussex, 

bom  Jan.  27, 

1773. 


(vil.)  Adolphns 
Frederic,  D.  of 

Cambridge; 

bom  Feb.  24, 
1774. 


Geosse  William 

Frederic 

Charles,  bom 

Majn6h20, 

1819. 


:  Augusta  W]l< 

hdmlna  Louisa, 

dr.  of  Frederic, 

Landgrave  of 

Hesse,  and  niece 

to  the  Elector  of 

Hesse;  bom 

July  25, 1797 ; 

married  May  7> 

1818. 


1 

Augusta  Caroline 

Cbariotte  Ellsar 

beth  Maiy  Sophia 

Louisa,  bom  July 

10,1822. 


& 
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their  ^'  preroirative,^  beine  sensible  that  when  bereft  of  that     Jameh  i; 

priyilege,  they  possessed  no  abstract  influenoe  by  which  they  L 

could  maintain  their  dignity  or  support  the  laws. 

From  religious  dissentions,  and  for  the  depression  of  the  no*  The  uwi  lud 
bility; — ^the  parliament,  and  the  majority  of  the  nation,  had  fc^^EJ^ww* 
united  in  superseding  all  laws,  and  levelling  all  limitations  to  ??2*  ^I^ 
the  royal  prerogative ;  in  fact,  from  envy,  and  Roman  Catholio  of  thenobmty. 
treason,  the  ^^  Charters  of  Liberty^^  had  been  delivered  up  to 
the  despotic  wiU  of  the  House  of  Tudor,  but  as  the  danger  of 
Roman  Catholio  supremacy  ceased,  so  also  were  the  nation  ener- 
getic in  requiring  a  surrender  of  their  liberties,  which  had  been, 
in  some  respects,  so  shamefully  abused, — and  it  is  to  the  demo- 
cratic puritans  that  the  regeneration  of  British  freedom  may  in  5j[[J^^^ 
some  measure  be  ascribed, — ^but  their  actions  were  not  influ- 
enced by  the  pure  sprit  of  national  independence,  as  in  truth, 
like  all  political  ^'  patriots,^  they  only  ^'  bellowed  for  liberty 
to-day,  that  they  might  roar  for  power  to-morrow\^^ 

Richard  II.,  by  influencing  elections, — Mary,  by  corrupt-  ubntypn- 
ing  the  members, — and  Elizabeth,  by  intimidating  them, —  mrytngiS^ 
acquired  an  ascendancy  over  British  freedom:   James  did  JJlS^JJJ^*' 
not  pursue  the  policy  of  Richard  or  Elizabeth,  for  want  of 
capacity  and  resolution,— he  could  not  pursue  the  example  of 
Mary,  in  consequence  of  his  not  having  pecuniary  funds,  or, 
to  adopt  the  language  of  Bolingbroke,  '^  If  King  James  had 
been  rich,  (and  it  was  in  his  power  to  have  been  so,)  and 
luxury,  and  the  ofispring  of  luxury,  corruption,  both  which  he 
introduced,  prevailed  in  the  body  of  the  people,  an  indirect 
and  private  influence  might  have  been  established,  the  nation 
might  have  been  enslaved,  by  the  least  beloved,  and  the  most 
despised  of  all  her  kings.^ 

But  the  king  continued  poor;  and  indirect  and  private 
influence  over  parliament  was  either  not  attempted,  or  at- 
tempted without  efiect ;  because,  as  neither  ''  pelf,^^  nor  ^^  cor- 
poral punishment,^^  was  to  be  acquired  or  dreaded,  the  patri- 
otic commons  considered  ^^  honesty  was  the  best  policy,^  and 
thus  constitutional  liberties  were  ultimately  obtained  from  the 
independency  of  parliament. 

^  **  Puritanism  indeed/*  says  Sonth,  ^'  is  only  reformed  Jesuitism,  as 
Jesuitism  is  nothing  else  bnt  popish  puritanism :  and  I  oonld  draw  out  such 
an  exact  parallel  l^tween  them,  both  as  to  principles  and  practices,  that  it 
would  quickly  appear  they  are  as  truly  brothers  as  ever  were  Romulus  and 
Bemns ;  and  that  they  sucked  their  principles  from  the  same  wol£**  YoL 
iii.630. 


814 


rm  aotiss  op  fimiABt. 


[Off. 


orowiL 


NonilhorIty»far 
an  lUwfand  here^ 
ditevy  ilsbt  to 
the  f9own  of 
EnglMMl. 


James  I.         James   procured  a  parliamentary  acknowledmient  thai, 
-_  "  Immediately  on  the  decease  of  Elisabeth,  the  imperial  crown 

^SS^n*^ho  ^^  *^®  ^^^^  ^^  England  did,  by  inherent  birthright,  and 
hetedituy  riffht  lawfuI  and  undoubted  sttccession,  descend  and  come  to  his 
most  excellent  majesty,  as  being  lineally,  justly,  and  lawftdly, 
next,  and  sole  heir  of  the  blood-royal  of  this  kingdom';^  and 
subsequently  claimed  a  ri^t  to  govern  the  country  $b  an 
absolute  sovereign,  by  mere  **  prerogative  i^^^-tiiat  is,  having 
a  dipacity  to  act  in  opposition  to  positive  law,  either  in  casea 
of  life  or  sequestrfttion  of  pnqperty^  whenever  incited  by  per^ 
sonal  ciiprice. 

As  to  the  authority  of  any  person  claiming  an  abstract 
hereditary  right  to  the  crown  of  England,  history  unfolds 
facts,  which  essentially  militate  against  such  a  proposition. 
Our  kings  of  the  Norman  race  were  so  fiur  from  succeeding  aa 
next  heirs  to  one  another,  in  a  regular  course  of  descent,  that, 
as  Bolingbroke  observes,  no  instance  can  be  produced  of  the 
next  heir^s  succeeding,  which  is  not  preceded  and  followed 
by  instances  of  the  next  heir's  being  set  aside. 

The  British  race  began  in  Henty  VIL:  and  from  him  alone 
James  derived  that  right  which  he  asserted  in  such  pmnpoua 
terms ;  that  undoubted  right  to  the  throne,  as  he  called  it  in 
his  first  speech  to  parliament,  ^*  which  God,  by  birthright  and 
lineal  descent,  had,  in  fulness  of  time,  provided  for  him.^  If 
ever  any  prince  came  to  the  crown  without  the  least  colour  of 
hereditary  right,  it  was  Henty  VII.:  he  had  no  pretence  to  it, 
even  as  heir  of  the  House  of  Lancaster.  His  wife  might 
have  some,  as  heir  of  the  House  of  York ;  thou^  her  here* 
ditary  title  was  not  free  from  objections,  which  the  character 
of  Edward  IV.  rendered  probable :  but  the  title  of  his  wife 
had  no  regard  paid  to  it,  either  by  him  or  the  parliament,  in 
making  this  new  settlement.  He  gained  the  crown  by  the 
goodwill  of  the  people.  He  kept  it  by  the  confirmation  ef 
parliament,  and  by  his  own  ability. 

The  national  union  of  the  two  roses  was  a  much  better 
expedient  for  quiet,  than  foundation  of  right.  It  took  place 
in  Henry  VIII.;  it  was  continued  in  his  successors ;  and  the 
nation  was  willing  it  should  continue  in  King  James  and  his 
fomily.  But  neither  Henry  VIII.,  nor  his  son  Edward  VI.^ 
who  might  have  done  so  with  much  better  grace,  laid  the 
same  stress  on  hereditary  right,  as  James  did*    One  of  them 

'  Stat  1  James  I.  c.  1. 


H«Di3rVD.lHiA 

no  hereditary 
right  to  the 
crown. 


Neither  Henry 
vm.  nor  Ed- 
ward VI.  hiid 
such  stress  on 
hereditary  right, 
as  watf  done  by 
James  L 
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had  recourse  to  parliament  on  every  occasion,  where  the  sue-  James  I. 
cession  to  the  crown  was  concerned ;  and  the  other  made  no  ^^^^^^^' 
scruple  of  giving  the  crown  by  will  to  his  cousin,  in  prejudice 
of  his  sister's  right.  This  right,  however,  such  as  it  was, 
prevailed ;  but  the  authority  of  parliament  was  called  in  aid 
by  Mary,  to  remove  the  objection  of  illegitimacy,  which  lay 
against  it. 

Elizabeth  had  so  little  concern  about  hereditary  right,  that  pom  of  pttU*. 
she  neither  held,  nor  desired  to  hold,  her  crown  by  any  other  ^^t^^JSiSl^S 
tenure  than  by  Stat.  86  Henry  VIII.  c.  1;  and  by  Stat.  18  "»*  inheritance 
Elizabeth,  c.  1,  it  was   declared  high   treason,  during  her         ^^^ 
life,  and  a  pr^sMnnnire  after  her  decease,  to  deny  the  power 
of  parliament,  in  limiting  and  binding  the  descent  and  inhe^ 
ritance   of  the  crown,  or  the  claims  to  it;   and  whatever 
private  motives  there  were  for  putting  to  death  Mary,  Queen 
t>f  Scotland,  her  claiming  a  right  to  the  throne,  in  opposition 
to  an  Act  of  Parliament,  was  the  foundation  of  the  public 
proceedings  against  her. 

The  House  of  Stuart  were  not,  in  the  strict  sense  of  the  Thenooaeof 
word,  even  legitimate  sovereigns ;  they  acquired  the  throne  SSlte*JSJti2Sfc 
from  the  same  title  as  that  by  which  the  House  of  Brunswick 
became  possessed  of  it,  viz.,  the  "  will  of  the  people,'*" — ^because, 
when  James  I.  ascended  the  throne,  no  established  law  re* 
cognised  his  title;— by  Stat.  28  &  85  Heniy  VIIL  oo.  7  & 
1,  parliament  enabled  the  then  king  to  dispose  of  the  succession 
by  his  last  will  signed  with  his  own  hand ;  in  accordance  with 
such  power,  Henry  executed  a  will,  by  which,  in  drfault  of 
issue  from  his  children,  the  cfown  was  entailed  upon  the  de* 
scendants  of  his  younger  sister,  Mary,  Duchess  of  Sufiblk, 
before  those  of  Margaret  Queen  of  Scots,— «nd  there  were 
descendants  of  Mary  in  esse  at  the  decease  of  Elisabeth. 

The  title  of  the  Stuarts  may  be  thus  stated.  The  ^^  council  Titieof  the 
of  Elizabeth,'"  influenced  by  Cecil,  who  had  sordid  private  ^^""^ 
objects  to  attain,  think  fit,  tf  their  ofcn  aM^rd^  to  call  the 
king  of  Scotland  to  the  throne  of  England,  and  the  people 
quietly  submit  to  their  selection,  and  the  parliament,  to  please 
all  parties,  pass  a  statute  giving  him  an  hereditary  title, — 
at  the  expense  of  veracity — and  to  show  their  contempt  of 
statutes)  when  in  opposition  to  the  political  patriotism  of  the 
moment*. 

*  £arl  of  Monifiouth^i  Memoirs,  176.    3  D*Israeli*s  Cariofeltitt  of  Lite- 
rature, 107.    1  HaUam'B  CouBi,  Hist  392^401.    Vide  ante  infra,  165, 166i 
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2.  Improper  Influence  exercised  orer  the  Borough  Institutions. 

James  I.         James,  in  order  to  introdace  his  miserable  satellites,  pursued 
~~      '    the  policy  of  Elizabeth,  by  increasing  the  members  of  the 


^J^J^J^     House  of  Commons,  and  accordingly  six  new  boroughs  were 

summoned',  and  eight  old  boroughs  restored  \ 
Boyii  prodamar      The  king,  ou  Galling  a  parliament,  in  1604,  issued  a  proda- 
aTch^to^^     mation,  charging  all  persons  interested  in  the  choice  of  knights 
knigfatiand        to  sclcct  them  out  of  the  principal  knights  or  gentlemen  within 
the  county;  and  for  the  burgesses,  that  choice  be  made  of  men  of 
sufficiency  and  discretion,  without  desire  to  please  parents  and 
friends,  that  often  speak  for  their  children  or  kindred ;  avoiding 
persons  noted  in  rehgion  for  their  superstitious  blindness  one 
way,  or  for  their  turbulent  humour  otherways, — ^that  no  bank- 
rupts or  outlaws  be  chosen,  but  men  of  known  good  behaviour 
and  sufficient  livelihood, — ^that  sheriffs  should  not  direct  a 
writ  to  any  ancient  town,  being  so  ruined  that  there  were 
not  residents  sufficient  to  make  such  choice,  and  of  whom  such 
lawful  election  may  be  made, — that  all  returns  should  be  filed 
in  chancery,  and  if  any  were  found  contrary  to  his  ^^  pro- 
clamation,^^ the  same  were  to  be  rejected  as  unlawful  and 
insufficient,  and  the  place  to  be  fined  for  making  it ;  and  any 
elected  contrary  t6  its  purport,  effect,  and  true  meaning,  were 
to  be  fined  and  imprisoned'. 
Bttppositkm  that      So  stroug  was  the  supposition  of  the  king^s  disposition  to 
iwdra«iSr^     control  the  parliament,  diat  it  was  universally  credited  that 
Moareacotirt      the  ^^  Undertakers^^  attached  to  the  king  had  laid  a  regular 
plan  for  the  new  elections,  and,  from  their  influence,  had 
undertaken  to  secure  a  majority  for  the  court. 

These  sentiments,  united  with  the  proclamation,  universally 
excited  suspicions  of  the  darkest  nature,  and  the  parliamentary 
elections  were  henceforth  contested  with  a  vigour  hitherto 
unparalleled,  and  every  ambitious  and  powerful  commoner 
was  desirous  of  becoming  a  member  of  parliament. 

The  ascertainment  of  that  class  of  persons,  who  had  an 
exclusive  right  to  exercise  the  elective  franchise,  began  in  this 

1  The  members  of  the  Hoase  of  Peers  in  the  firgt  parliament  of  this  reign 
were  seventy-eight  temporal  peers,  and  four  hundred  and  sixty-seven  mem- 
bers composed  the  House  of  Commons  :  the  number  of  peers  in  the  fini 
parliament  of  Charles  I.  were  ninety-seven,  and  the  commons  oonststed  of 
four  hundred  and  ninety-four  members. 

<  1  ParL  Hist.  967.  M.«8nd  8.  Hist.  Boroughs,  1470.  Corn*  JaniiL  IS 
April,  2  May,  1614. 


minority. 


wtro  the  iBluibl- 
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reiim  to  be  a  consideration  of  vital  interest;   because  the      JamvbI. 

crown  had  wilfully  made  many  unconstitutional  alterations  1 

in  the  borough  institutions ;    and  it  became  requisite  that 

the  House  should  interpose,  to  destroy  the  mischiefs  which 

had   arisen,    and   to  frustrate  those  that  were  meditated. 

This  imperceptibly  led  to  the  formation  of  that  committee,  <«atiMns''Hid 

whose  decisions  have   been  reported  by  Serjeant  G-lanviUe, 

and  from  which  decisions  the  proposition  is  established,  that  <*nt 

the  ^^  inhabitant  householders  of  every  city  and  borough,  were 

its  citizens  and  burgesses.'" 

Thus  in  the  Cirencester  case,  it  was  resolved,  **  That  there  ciraioMter 
being  no  certain  custom  or  prescription  who  should  be  electors, 
recourse  must  be  had  to  the  common  right,  which,  to  this 
purpose,  was  held  to  be,  that  more  than  the  freeholders  only 
ought  to  have  voice  in  the  election,  viz.,  all  men  inhabitents, 
householders,  resiants  within  the  borough.''^ 

In  the  Chippenham  case,  it  was  resolved  ^^  that  they  would  chippniuon 
forbear  giving  any  opinion  whether  the  borough  was  a  cor-  ***' 
poration  'by  prescription,  before  the  Charter  of  Queen  Mary, 
it  not  being  material   to   the   question;   for   the    borough 
might  have  a  right  to  return  members  of  parliament,  though 
it  was  no  corporation.^ 

They  also  resolved,  that  ^'  the  Charter  of  Queen  Mary  did  chBrterof  the 
not,  nor  could  alter  the  form  and  right  of  election ;  so  that  if  SlJIJ'JiJrSrtiY. 
before  all  the  burgesses  and  inhabitants  called  freemen,  or  any  tnoOiiaB. 
other  larger  number  of  qualified  persons  had  always  used,  and 
ought  of  right  to  make  the  election,  then  the  charter,  although 
it  might  incorporate  this  town,  which  was  not  incorporated 
before,  or  alter  the  name  or  form  of  the  corporation  in  matters 
concerning  only  themselves,  and  their  own  government^  nghts, 
and  privileges,  yet  it  could  not  alter  nor  abridge  the  general 
freedom  and  form  of  election  of  burgesses  to  parliament, 
wherein  the  conmionwealth  is  interested. 

**  For  then,  by  the  like  reason,  it  might  be  brought  from  the 
whole  conunonalty,  or  from  all  the  burgesses  of  a  town,  to  a 
bailiff  and  twelve,  so  it  might  be  brought  to  a  bailiff  and  one 
or  two  burgesses,  or  to  the  bailiff  alone ;  which  is  against  the 
general  liberty  of  the  realm,  that  favoureth  all  means  tending 
to  make  the  election  of  burgesses  to  be  with  the  most  indiffe- 
rency,  which,  by  conmion  presumption,  is  when  the  same  are 
made  by  the  greatest  number  of  voices  that  reasonably  may 
be  had)  whereby  there  will  be  less  danger  of  packing,  or 
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jAMXi  L  indireot  proceedingB,  And  howsoever  the  said  lettem  patent, 
iae8>-i(tt6.  touching  some  other  points,  may  have  made  an  alteration 
in  the  borough,  yet,  touching  the  matter  of  election  of 
buigessea  to  the  parliament,  the  form  remaineth,  and  tha 
eame  course  is  to  be  held,  as  was  of  right  before  the  said 
letters  patent."' 

It  was  therefore  further  resolyed  by  the  committee  that 
more  than  the  baiUfis  and  the  twelve  incorporated  burgesses 
ought  to  have  voices  in  the  elections  for  Chippenham, 

And  as  it  had  been  urged  that  the  former  returns  by 
bailiff  and  burgesses  might  well  be  satisfied,  if  only  the  bailiff 
and  twelve  joined  in  the  election,  it  was  resolved,  ^'  though 
that  were  true,  yet  they  would  be  more  proper  if  the  bailiff, 
and  all  the  other  burgesses,  freemen,  and  inhabitants,  be 
therein  comprised,^ 

^^  And  as  to  the  course  since  35  Elizabeth,  it  was  to  be 

intended,  that  it  was  only  by  colour  of  the  void  charter,  and 

of  precedents  passed  in  silwce,  and  without  opposition.'" 

wtachdMa  caaa.      In  the  Wiuchelsea  case  it  was  reaelved,^^^  That  a  bye-law 

Bye-law  cumot    could  uot  alter  the  right  of  eleotion,  but  was  for  that  purpose 

^t^^  right  of  ^^^p]y  y^i^  fyj  ^^  ^  freedom  of  election  could  not  bo 

restrained  by  any  private  ordinance,  and^  that  voters  keeping 
houses  in  the  place  might  return  at  their  pleasure ;  ^^  but  as 
they  had  not  been  absent  a  year  and  a  day,  and  it  did  not 
appear  that  they  removed  to  dweU  elsewhere,  with  a  purpose 
of  settling  there,  they  were  by  the  common  law  such  inha- 
bitants as  ought  to  vote/" 
NopraoriptiTe        With  rospcct  to  the  Cirencester  case,  it  is  clear  there  caa 
^ffSn^m^-   ^  ^o  prescriptive  custom  for  returning  members  of  parliament, 
benofpuuar      for  that  institution  did  not  exist  before  the  time  of  legal 
"^  memory,  and  therefore  the  ocwmion  law  must  decide  the  right 

of  burgess-ship. 
Barongh  rigbta  The  Chippenham  case  establishes,  first,  that  *'  borough 
IS^to  SStort.  "8^**"  •^^  "  corporate  rights""  were  distinct ;  as  the  borough 
might  return  members  of  parliament,  although  it  had  no  cor- 
poration, which  position  is  forcibly  exemplified  in  the  case  of 
The  crown  can-  Tauutou :  and,  scccmdly,  that  the  king"s  authority  is  subject  to 
^^^  I  that  of  the  common  law,  and  that  he  cannot  by  charter  divest  a 
puhiio  right       person  of  any  right  in  which  the  commonwealth  is  interested : 

t-^and  usage  to  the  contrary  was  properly  disregarded. 
Reapanribio  red-      j^^  ^  Wiuchelsea  cssc,  bvc-laws  were  held  not  to  have 

ancy  gave  a  right  '      * 

to  exercise  tho    a  biudiug  cffcct,  wbfiu  thsy  restrained,  the  freedom  of  election. 
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and  respongible  rofiianoy  was  defined  acoording  to  (he  ecmunon     Jamvs  L 
law,  to  give  the  right  of  exercising  the  eleotive  firanohiBe', 


The  courts  of  law  were  equally  explicit  in  defining  the  Legal  decfadons 
qualifications  of  a  burgess :  thus,  an  information  having  been  ^uou o^abu^ 
instituted  against  a  widow^  for  prisage  of  wines,  which  had  >^ 
been  imported  in  four  ships,  two  of  which  arrived  in  the  Ufe^ 
time  of  her  husband,  and  two  after  his  death ;  the  defendant 
alleged,  that  she  was  a  free  woman,  and  daimed  exemption 
under  the  charter  of  1  Edward  III.,  which  had  been  granted 
to  the  ^^  mayor,  commonalty,  and  citizens  of  London,^  and 
that  her  husband  had  been  a  freeman  and  a  citizen. 

Croke^  justice,  said,  that  it  was  not  sufficient  that  a  person  Tobea«oiti- 
was  bom,  or  had  come  to  the  place,  but  he  ought  to  be  a  t^nqvuto. 
citizen,  resident,  and  conmiorant, — an  inhabitant  of  (be  place, 
*^  civi$  re9%den9  et  commorans^  ineola  ciniMi$  .'^  and  the  case  of 
Knowles  (4  Henry  VL)  was  cited,  who  removed  his  house- 
hold cwn  pmmisy  and  dwelt  at  Bristol,  but  kept  his  sb<q>  in 
London,  and  ohumed  discharge  from  prisage;  but  it  was 
voted  against  him,  for  he  was  not  such  a  citizen  as  could 
claim  the  discharge,  he  ought  to  be  ^'  wm^  inoohf  wmmnyrom^ 

In  the  reign  of  Henry  VL,  complaint  was  made  that  the 
Lord  Mayor  of  London  made  strangers  citizens ;  and  it  was 
declared  that  '^  the  discharge  from  (prisage  did  not  extend  to 
such  citizens  as  were  ^  dotcUi^''  made  free,  but  to  ihoee  only 
who  were  commorant— incolant^-and  resiant  within  the  city.'' 

Mr.  Justice  WiUiam  cited  46  Edward  III.,  foL  13,  that  A'«dti«n- 
^^he  is  a  citizen  who  is  oommorant  and  an  inhabitant,  and  !^iot» 
subject  to  pay  scot  and  lot.    If  he  dwell  in  another  place,  he 
shall  not  be  free.'' 

Yeh0rton^  justice,  referred  to  the  case  of  Saohererel,  vdio, 
though  he  bore  ciiMia  et  publiea  cnera^  yet  he  was  not 
entitled  to  the  benefit,  for  be  was  not  *^  ineola,"  but  only 
domicilianns,  or  chamberer.  He  was  a  citizen,  a  freeman,  and 
a  commorant ;  but  he  ought  to  be  "  inquUinw^^  and  have  a 
house,  &c.;  and  no  person  would  be  entitled  by  being  locally 
within  the  city,  unless  he  bore  its  burdens. 

Mr.  Justice  Houffktan  referred  to  Otes'  case  *,  in  which  it  otet* 

"  Glaiiv.  B«p.  104,  5S,  13,  M.  aad  8.  Hist  Borough  IISO,  1646«-157e. 

*  WaUer  o.  Had^.    2  Bulsi.  134,  261.    3  Bulst.  1.    M.  «Qd  a 
Boroughs,  1478.   Bteph.  on  Corp.  R^.  33,  et  seq.  Lond.,  1335. 

»  Lib.  Abs.    38  Edward  IIL,  pL  18.   Year  Book,  45  Edward  IIL  foL  26. 
£t  etiam  Begiam  Majestatem. 
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was  said  by  Finchden,  that  ^^  the  citizens  to  whom  the  privi- 
leges extended,  were  those  who  were  born  or  inherited  in  the 
city,  or  who  were  resiant  and  taxable  to  soot  and  lot,  and  that 
he  which  is  not  so,  shall  not  be  said  to  be  a  citizen — ^unless  he 
is  commorant  and  resiant,  subject  to  pay  scot  for  payments, 
and  lot  to  supply  the  places  and  offices  there  heritable ;  and 
if  he  be  not  such  a  one,  he  shall  not  be  said  to  be  within  the 
privilege  of  a  citizen.**^ 

Dodridffe^  justice,  said,  that  ^^  the  persons  who  should  have 
the  benefit  of  discharge  under  the  charters  as  citizens,  were 
freemen  and  commorant,  not  in  a  chamber,  but  to  keep  a 
settled  house  there.^^ 

Cokey  chief  justice,  said,  ^^  one  may  be  a  citizen  in  fiict,  and 
not  by  residence,  and  such  a  one  is  not  in  judgment  of  law  a 
citizen:  for  which  he  cited  35  Henry  VL,  foU  12,  36 
Henry  VL,  fol.  28,  which  was  the  case  of  a  person  not 
dwelling  in  London,  and  4  Edward  IV.,  fol.  10,  where  one  is 
mentioned  as  a  citizen  of  London,  and  dwelling  in  another 
place ;  so,  also,  if  he  is  resident  onjy  in  name,  that  is  not  good. 
If  he  be  not  a  citizen  and  a  freeman,  he  cannot  devise  his  lands 
in  mortmain ;  so  if  he  be  but  ^  inquilinus,^  this  will  not  serve 
his  turn ;  he  ought  to  be  a  continuing  citizen  and  resident, — 
he  ought  to  have  jus  haintationia  et  jus  sodetatU.  If  in  the 
interim  he  happens  to  be  disfranchised,  he  shall  not  have  the 
benefit,  for  he  ought  to  be  a  continual  citizen.  If  all  these 
concur  in  him,  and  he  continues  to  be  ^  civU^  then  he  is  every 
way  complete,  and  enabled  to  enjoy  the  benefit.^ 

It  is  impossible  that  parliamentary  and  legal  decisions  could 
be  more  conclusive  than  the  foregoing,  for  the  recognition  of 
the  principle,  that  where  a  person  was  locally  liable  to  the 
borough  burdens  by  virtue  of  his  tenure  and  resiancy,  no 
matter  how  small  the  amount,  he  was  entitled  to  an  unquali- 
fied participation  in  the  parliamentary  and  municipal  fran- 
chises ;  and,  constitutionally  speaking,  such  rights  exist  at  the 
present  moment,  except  where  there  has  been  a  last  decision 
under  Stat.  2  George  IL,  c.  24,  notwithstanding  subsequent 
decisions  of  the  committees  of  the  House  of  Commons,  judg- 
ments of  the  courts  of  law,  and  a  continuous  usage  to  the 
contrary ; — ^because  no  public  right,  when  once  created,  can 
be  destroyed,  otherwise  than  by  legislative  enactment. 
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3.  Frerogaiite  of  the  Crown,  James  I. 

^  "^  1603—1026. 


James  I.,  instead  of  pursuing  a  liberal  policy,  and  thus  p^^  ^^ 
respecting  the  national  voice,  conceived  that  illegal  severity  abaoiatemo- 
against  every  indication  of  freedom,  would  quell  the  national  ^^ 
spirit,  and  thus  permit  him  to  tyrannize  with  impunity  over 
the  liberties  of  his  subjects. 

He  adopted,   as  principles  of  ordinary  government,   the  Tymmicaiacta 
severe  and  tyrannical  acts  of  the  House  of  Tudor,  but  for-  Ji^^ wifadto 
getting  that  the  acquiescence  of  the  people  to  such  acts  arose  ©""^wy  govem- 
from  the  extraordinary  train  of  events  which  had  encouraged 
them ;  and  his  ministers  being  exalted,  by  their  rank,  above 
the  people,   occupied  with  intrigues  for  power,   and  either 
despising  or  ignorant  of  the  passions  with  which  the  nation 
were  excited,  united  with  the  king  in  refusing  any  popular 
concession,  until  the  hour  of  conciliation  had  passed. 

Archbishop  Bancroft  and  the  clergy  inculcated  the  doctrine  ciergy  contend 
of  the  absolute  powers  of  the  crown,  for  the  purpose  of  making  ^*^'**^ 
the  royal  supremacy  over  the  church  the  very  instrument  of  jurfadiotionto 
its  independence  from  the  law :  and,  in  1605,  Bancroft  made  Itown. 
complaints  to  the  Star  Chamber^,  that  the  courts  of  law 
interfered  by  continual  prohibitions  with  the  ecclesiastical 
jurisdiction,  or  on  the  slightest  suggestion  of  some  matter 
belonging  to  the  temporal  court ;  but  the  judges  vindicated, 
in  every  instance,  their  right  to  take  cognizance  of  every 
collateral  matter  springing  out  of  an  ecclesiastical  suit,  and 
repelled  the  attack  upon  their  power  to  issue  prohibitions,  as 
a  strange  presumption. 

The  clergy  contended  that  the  king^s  authority  was  suffi- 
cient to  reform  what  was  amiss  in  any  of  his  own  courts,  all 
jurisdiction,  spiritual  and  temporal,   being  annexed  to  his 
crown.     But  the  judges  denied  that  anything  less  than  an  act  judges  deny  that 
of  parliament  could  alter  the  course  of  justice  established  by  SJuto^^tLt 
law;  and  the  complaint  of  the  clergy  failed,  as  the  Court  of  theoouneofjn»- 
Star  Chamber  refused  to  interfere. 

The  question  with  regard  to  the  royal  power  became  a  very 
dangerous  subject  of  discussion ;  and  without  employing  either 
ambiguous,  or  insignificant  terms,  which  determined  nothing, 
it  lyas  impossible  to  please  both  king  and  parliament '. 

^  2  Inst  601.  Collier,  608.  2  State  Trials,  131.  Strype'a  Life  of  Whit- 
gift,  App.  227.    1  HaUam's  Ck>ii8t.  Hist.  441.  '^  5  Pari.  Hist.  221. 
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Dr.  Cowell  experienced  the  indignation  of  the  commonB,  for 
having  in  his  "  Interpreter*,'''  but  which  was  suppressed  by 
royal  proclamation,  improperly  magnified  the  prerogative  of  the 
crown :  thus,  under  the  title  "  King,*"  he  observes, — "  He  is 
above  the  law  by  his  absolute  power,  and  thoagh,  for  the  better 
and  equal  course  in  making  laws,  he  do  admit  the  three  estates 
unto  council,  yet  this,  in  divers  learned  menu's  opinion,  is  not 
of  constraint,  but  of  his  own  benignity,  or  by  reason  of  the 
promise  made  upon  the  oath  at  the  time  of  his  coronation. 
And  though  at  his  coronation  he  take  an  oath  not  to  alter  the 
laws  of  the  land,  yet,  this  oath  notwithstanding,  he  may  alter 
or  suspend  any  particular  law  that  seemeth  hurtful  to  the 
public  estate.  Thus  much,  in  short,  because  I  have  heard 
some  to  be  of  opinion  that  the  laws  are  above  the  king.'** 

Dr.  Cowell  then  alludes  to  parliament.  ''  Of  these  two, 
one  must  be  true, — either  that  the  king  is  above  the  parlia- 
ment, that  is,  the  positive  laws  of  his  kingdom,  or  else  that 
he  is  not  an  absolute  king.  And,  therefore,  though  it  be  a 
merciful  policy,  and  also  a  politic  mercy,  not  alterable  without 
great  peril,  to  make  laws  by  the  consent  of  the  whole  realm, 
because  so  no  part  shall  have  cause  to  complain  of  a  partiality, 
yet  simply  to  bind  the  prince  to  or  by  these  laws,  were 
repugnant  to  the  nature  and  constitution  of  an  absolute 
monarchy.'*' 

Under  the  title  "  Prerogative,'' — "  the  king,  by  the 
custom  of  this  kingdom,  maketh  no  laws  without  the  consent 
of  the  three  estates,  though  he  may  quash  any  law  concluded 
of  by  them ;"  and  that  he  ^^  holds  it  incontrollable,  that  the 
king  of  England  is  an  absolute  king." 

The  king  himself,  in  his  writings,  was  obliged  to  make  his 
his  escape  through  a  distinction,  which  he  framed  between  a 
king  in  abstractor  and  a  king  in  conoreto.  An  abstract  king, 
he  said,  had  all  power ;  but  a  concrete  king  was  bound  to 
observe  the  laws  of  the  country  which  he  governed  *. 

But  how  bound  ? — ^by  conscience  only !  or  might  his  subjects 
resist  him,  and  defend  their  privileges  t  This  he  thought  not 
fit  to  explain ; — ^and  so  difiicult  is  it  of  explanation  that  the 
laws  have  maintained  a  total  silence  with  regard  to  it. 

Nothing  can  afford  a  more  forcible  illustration  of  the 
vanity,  impolicy,  and  inconsistency  of  James  upon  the  ques- 


3  Coke'8  Detection,  69,  edit.  1W7. 


*  King  Jamet's  Works,  633. 
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tion  of  '^  Prerogative,^  than  a  speech  he  made  to  parliament,  Jamibb  I. 
when  asking  for  a  supply,  in  the  following  terms :  "  I  conclude,  ^^P^-^^^^* 
then,  the  point  touching  the  power  of  kings,  with  this  axiom 
of  divinitj,  that,  as  to  dispute  what  Crod  may  do^  is  blasphemy, 
but  what  God  wiUs^  that  divines  may  lawfully  and  do  ordi* 
narily  dispute  and  discuss;  so  it  is  sedition  in  subjects  to 
dispute  what  a  king  may  do  in  the  height  of  his  power*  But 
just  as  kings  will  ever  be  willing  to  declare  what  they  will  dd 
if  they  will  not  incur  the  curse  of  God,  I  will  not  be  content 
that  my  power  be  disputed  upon ;  but  I  shall  ever  be  willing 
to  make  the  reason  appear  ol  my  doings,  and  rule  my  actions 
according  to  my  laws  ^'^ 

The  practice  of  issuing  commissions,  by  way  of  temporary  aothomtyop 
regulation,  but  interfering  with  the  subjects'  liberty,  in  cases  to'i^Io^mJ^- 
unprovided  for  by  parliament,  had  become  an  instrument  of  womawdpro- 
tyranny.     In  1610,  the  privy  council  inquired  of  Lord  Coke, 
(of  whom,  it  may  be  remarked,  that  after  having  acquired  the 
highest  professional  honours  by  the  meanest  political  syco^ 
phancy^  he  became,  in  his  old  age,  as  nothing  was  to  be  acquired 
by  a  contrary  policy,  an  independent  man^)  whether  the  king^ 
by  his  prockmation,  might  prohibit  new  buildings  about  Lon- 
don, and  whether  he  might  prohibit  the  making  of  starch  from 
wheat,'^which  was  done  with  a  view  to  what  answer  the  king 
should  make  to  the  commons'  remonstrances  against  these  pro^ 
olamations.    Coke,  after  having  associated  three  judges  with 
himself)  resolved,^^^^  that  the  king,  by  his  proclamation,  cannot  Thekingcannot, 
create  any  ofience  which  was  not  <me  before ;  for  then  he  might  Si^creiSteM*^ 
alter  the  law  of  the  land  in  a  high  point ;  for  if  he  may  create  ^*^^ 
an  ofience  where  none  is,  upon  that  ensues  fine  and  imprison^ 
ment^-'^that  the  king  hath  no  prerogative  but  what  the  law  of 
the  land  allows  him,-"— that  the  king,  for  tiie  prevention  of 
offences,  inay,  by  proclamation,  admonish  all  his  subjects,  that 
they  keep  the  laws  and  do  not  ofiend  them,  upon  punishment 
to  be  inflicted  by  the  law,  and  the  neglect  c^  such  proclama- 
tion aggravates  the  offence,-^and  that  if  an  ofience  be  not 
punishable  in  the  Star  Chamber,  the  prohibition  of  it  by  pro- 
clamation cannot  make  it  so'.'' 

The  commons  also  objected  to  the  practice  of  borrowing  on  Right  of  the 
privy  seals;  to  new  monopolies;  the  High  Commission  Court';  ^^^Xe!^oept 

by  tlie  oommon 
'  6  Hume,  65.     King  James's  Works,  o31.  and  statute  law. 

«  12  Rep.  SI.    d  Iiisti  418)  470«     Rot  ParL  SHe&iy  IV.  d.  80.     Bteph. 
Law.  Corp.  16—26,  ed.  1836.    16  Rymer^  107. 
7  5  ParL  Uist  241.    1  UaUam^s  Const.  Hist.  445. 
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for  power,  adopted  every  expedient  which  conld  augment  their 
influence,  and  to  such  an  extent,  that  the  king  was  frequently 
unable  to  obtain  a  supply  for  immediate  exigencies ';  and 
they  refused  a  bill  sent  down  to  them  by  the  lords,  for 
entailing  the  crown  lands  for  ever  on  the  king^s  heirs  and 
successors*;  neither  would  they  come  to  any  definite  arrange 
ment  relative  to  the  union  of  England  and  Scotland,  and 
which  was  much  desired  by  the  court*. 

Although  James  had  called  in  and  anuUed,  of  his  own 
accord,  all  the  numerous  grants  of  monopolies  which  had  been 
given  by  his  predecessor^,  the  exclusive  oompanies  still 
remained,  by  which  almost  all  the  foreign. trade,  except  that 
to  France,  was  confined  to  about  two  hundred  citizens  of 
London,  who,  by  combining  among  themselves,  could  fix 
whatever  price  they  pleased  both  to  the  exports  and  imports 
of  the  nation ;  in  fact,  these  monopolies  had  caused  shipping 
and  seamen  to  decay  during  the  reign  of  Elizabeth*. 

Under  the  statute,  ^^  Confirmatio  Chartarum%^  impositions 
on  merchandise  at  the  ports  could  no  more  be  levied  by  the 
crown,  than  internal  taxes  upon  landed  or  moveable  property ; 
and  the  grant  of  tonnage  and  poundage  for  the  king^s  life, 
which,  from  the  time  of  Henry  V.,  was  made  in  the  first  par* 
liament  of  every  reign,  was  tacitly  coiisidered  as  a  compensa- 
tion to  the  crown,  for  its  relinquishment  of  these  extortions. 

The  parliament,  when  it  first  granted  poundage  to  the 
crown,  had  fixed  no  particular  rates ;  the  imposition  was  given 
as  a  shilling  a  pound,  or  five  per  cent,  on  all  commodities.  It 
was  left  to  the  king  himself,  and  the  privy  council,  aided  by 
the  advice  of  such  merchants  as  they  should  think  proper  to 
consult,  to  fix  the  value  of  goods,  and  thereby  the  rates  of  the 
customs. 

In  1557,  Mary,  in  order  to  enhance  her  revenue,  set  a  duty 
upon  cloths  exported  beyond  seas,  and  afterwards  another 
upon  the  importation  of  French  wines.  Elizabeth  would  not 
release  the  extortion,  but  increased  it  by  imposing  a  duty  on 


*  Com..  Jour^.  June  26,  1604.  '  5  Pari.  Hist.  108. 

^  Com.  Journ.  April  21,  May  1, 1604.   6  ParL  Hbt  91 ;  vide  etiam  06m. 
J#wn.  June  7>  ltQ4.    Kennet,  S73. 

*  1  Rushworth,  36.    Kennet,  733. 

^  Anglesy's  Happy  Future  State  of  England,  128.    Com.  Journ.  May  21, 
1604. 

*  S6  Edward  I.    Vide  aateinfi«,  08. 
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aweet  wines;  but  it  gave  rise  to  no  complaint  in  parliament,      JaxesL 
and  is  only  alluded  to  by  Bi^con,  in  one  of  his  tracts,  as  a        ^^ 
grievanoe  alleged  by  the  queen's  enemies^. 

The  imposition  of  five  per  cent,  on  all  commodities,  had  The  principles 
been  settled  before  the  disooyery  of  the  West  Indies,  and  was  IheLjwn  to 
become  much  inferior  to  the  prices,  which  almost  all  oommo«  ^^^^^ 
dities  bore  in  every  market  in  Europe,  and,  consequently,  the  poundage, 
customs  on  many  goods,  though  supposed  to  be  five  per  cent, 
was  in  reality  much  inferior. 

The  king,  therefore,  was  naturally  led  to  think  that  rates, 
which  were  now  plainly  false,  ought  to  be  corrected';  that  a 
valuation  of  comroodities,  fixed  by  one  act  of  the  privy  council, 
might  be  amended  by  another ;  that  if  his  right  to  poundage 
was  inherent  in  the  crown,  he  should  also  possess,  of  himself, 
the  right  of  correcting  its  inequalities;  if  this  duty  was 
granted  by  the  people,  he  should  at  least  support  the  spirit  of 
the  law,  by  giving  a  new  and  greater  valuation  of  all  com- 
modities. 

James  had  accordingly  imposed  a  duty  of  6s,  per  cent,  on  TheinfoimAtian* 
currants,  over  and  above  thai  of  2«.  6d,^  which  was  granted  *'*'^ 
by  the  Statute  of  Tonnage  and  Poundage.    Bates,  a  Turkey 
merchant,  having  refused  payment,  an  infonnation  was  exhi* 
bited  against  him  in  the  Exchequer,  and  judgment  was  given 
for  the  crown. 

The  speeches  of  C3iief  Baron  Fleming  and  of  Banm  Clark*,  GmraptdMUons 
contain  propositions  worse  than  their  decision,  and  subversive 
ci  liberty.  "  The  king^s  power,^  it  was  said,  "  is  double, — 
ordinary  and  absolute ;  and  these  have  several  laws  and  ends. 
That  ^  the  ordinary  is  for  the  profit  of  particular  subjects, 
exercised  in  ordinary  courts,  and  called  common  law,  which 
cannot  be  changed  in  substance  without  parliament.  The 
king^s  absolute  power  is  applied  to  no  particular  person^s 
benefit,  but  to  the  general  saiety ;  and  this  is  not  directed  by 
the  rules  of  common  law,  but  more  properly  termed  policy 
and  government,  varying  according  to  his  wisd<»n,  for  the 
common  good;  and  all  things  done  within  those  rules  are 
lawful.  The  matter  in  question  is  matter  c^  state,  to  be 
noted,  according  to  policy,  by  the  king^s  extraordinary  power. 
AH  customs  (duties  so  called)  are  the  effects  oi  foreign  com- 
merce; but  all  affairs  of  commerce,  and  all  treaties  with 

7  1  Bacon,  521.  •  9  Wiawood,  496 ;  vidQ  etiaiD,I6  Bymer,  602. 

>  line's  Reports,  22<-27. 
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James  I.      foreign  nations,   belong  to  the  king'^s  absolute  power:   he, 
1603--1625,    ^liQYefore^  who  has  power  over  the  cause,  must  have  it  also 


over  the  effect.     The  sea-ports  are  the  king^s  gates,  which  he 

may  open  and  shut  to  whom  he  pleases.^     This  was  a  most 

illegal  decision,  because  it  made  the  king  superior  to  the  statute 

]aw^°;  and  the  acts  of  Mary  and  Elizabeth  could  not,  in  a  legal 

sense,  be  regarded  as  any  authority,  although  they  had  been 

tacitly  acquiesced  in  by  the  nation. 

Bookofntos  In  cousequeuce  of  this  decision,  a  book  of  rates  was  pub- 

mutotheoreat    jj^j^^^  j^  j^j^^  -^g^g^  ^^^^^  ^^^  authority  of  the  great  seal, 

but  the  rates  so  established  were  moderate,  and  every  com- 
modity, which  might  serve  for  the  subsistence  of  the  people, 
or  might  be  considered  as  a  material  of  manufiictures,  were 
exempted  from  the  new  impositions  of  James";  in  fact, 
although  commerce  had  considerably  increased  in  this  reign, 
the  customs  rose  only  from  127,000/.  per  annum  to  190,000/. 
Freedom  of  The  illegality  of  these  impositions  was  shown  by  Hake  will 

t^r^^^moni.  and  Yelverton",  and  when,  in  1610,  the  king  had  intimated  by 
a  message  to  the  commons,  and  afterwards  in  a  speech,  his 
command  not  to  enter  on  the  subject,  they  presented  a  strong 
remonstrance  against  this  inhibition ;  claiming  ^'  as  an  ancient, 
general,  and  undoubted  right  of  parliament,  to  debate  freely  all 
matters  which  do  properly  concern  the  subject ;  which  free- 
dom of  debate  being  once  foreclosed,  the  essence  of  the  liberty 
of  parliament  is  withal  dissolved.  For  the  judgment  given  by 
the  exchequer,  they  take  not  on  them  to  review  it,  but  desire 
to  know  the  reasons  whereon  it  was  grounded ;  especially  as  it 
was  generally  apprehended  that  the  reasons  of  that  judgment 
extended  much  farther,  even  to  the  utter  ruin  of  the  ancient 
liberty  of  this  kingdom,  and  of  the  subjects^  right  of  property 
in  their  lands  or  goods  ^•.^'* 

^'  The  policy  and  constitution  of  this  your  kingdom  appro- 
priates unto  the  kings  of  this  realm,  with  the  assent  of  the  par- 
liament, as  well  the  sovereign  power  of  making  laws,  as  that  of 
taxing,  or  imposing  upon  the  subjects^  goods  or  merchandises, 
as  may  not,  without  their  consents,  be  altered  or  changed. 
And  that  taxee         '^  This  is  the  causc  tliat  the  people  of  this  kingdom,  as  they 
Sithout^!^    ever  showed  themselves  faithful  and  loving  to  their  kings,  and 
of  pwuament      ready  to  aid  them  in  all  their  just  occasions,  with  voluntary  oon- 

><*  2  State  Trials,  371. 

^^  Sir  John  Davis'  Question  ^nceming  Impositions. 

^  2  State  Trials,  407.  "  Com.  Joum.  May  2S,  1610. 
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tributions ;  so  have  they  been  ever  careful  to  preserve  their  own  James  I. 
liberties  and  rights,  when  any  thing  hath  been  done  to  prejudice  ^^^^^^  * 
or  impeach  the  same.  And  therefore  when  their  princes, 
occasioned  either  by  their  wars  or  their  over  great  bounty,  or 
by  any  other  necessity,  have,  without  consent  of  parliament, 
set  impositions,  either  within  the  land,  or  upon  commodities, 
either  exported  or  imported  by  the  merchants,  they  have,  in 
open  parliament  complained  of  it,  in  that  it  was  done  without 
their  consents ;  and  thereupon  never  failed  to  obtain  a  speedy 
and  full  redress,  without  any  claim  made  by  the  kings,  of  any 
power  or  prerogative^  in  that  point.  And  though  the  law  of 
property  be  original,  and  carefully  preserved  by  the  common 
laws  of  this  realm,  which  are  as  ancient  as  the  kingdom  itself; 
yet  these  famous  kings,  for  the  better  contentment  and  assu- 
rance of  their  loving  subjects,  agreed,  that  this  old  funda- 
mental right  should  be  further  declared  and  established  by  Act 
of  Parliament.  Wherein  it  is  provided,  that  no  such  charges 
should  ever  be  laid  upon  the  people,  without  their  common 
consent,  as  may  appear  by  sundry  records  of  former  times. 

'^  We,  therefore,  your  majesty'^s  most  humble  commons  Protest agBinst 
assembled  in  parliament,  following  the  example  of  this  worthy  *«***onby  the 
case  of  our  ancestors,  and  out  of  a  duty  to  those  for  whom  we 
serve,  finding  that  your  majesty,  without  advice  or  consent  of 
parliament,  hath  lately,  in  time  of  peace,  set  both  greater  im- 
positions, and  far  more  in  number,  than  any  of  your  noble 
ancestors  did  ever  ■  in  time  of  war,  have,  with  all  humility, 
presumed  to  present  this  most  just  and  necessary  petition  unto 
your  majesty,  that  all  impositions  set  without  the  assent  of 
parliament  may  be  quite  abolished  and  taken  away ;  and  that 
your  majesty,  in  imitation  likewise  of  your  noble  progenitors, 
will  be  pleased  that  a  law  be  made,  during  this  session  of 
parliament,  to  declare  that  all  impositions  set,  or  to  be  sot, 
upon  your  people,  their  goods  or  merchandises,  save  only  by 
common  consent  in  parliament,  are  and  shall  be  void*^.*" 

The  commons  then  proceeded  to  pass  a  bill  taking  away  SSJJoSaSg,*^ 
impositions ;  but  which  was  rejected  by  the  lords.  jeotediqrthe 

After  the  dissolution  of  parliament  in  1610,  the  king,  in  Loansreftwea. 
order  to  obtain  money,  adopted  the  usual  expedient,  namely, 
^' loans  ;^   but  he  was  refused  accommodation  by  the  mer- 
chants *^ 

/  1^  2  Somen*  Tnwta,  159.  >?  3  Carte,  806. 
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Javeb  I.         The  orown  sIbo  resorted  to  the  sale  of  honours,  and  sold 
lg03— 1(B6.     g^y^yal  peoragos  for  considerable  sums,  and  created  the  order 
saJe of  honours,    ^f  «  BaTonets,''  who  paid  1095/.  each  for  their  patents;  but, 
although  their  number  was  intended  to  be  two  hundred, 
ninety-three  patents  were  only  sold  in  the  first  six  years  ^*. 
Each  rank  of  nobility  had  its  affixed  price  ^^ — ^privy  seals 
were  circulated  to  the  amount  of  200,000/. ; — ^benevolencea 
were  exacted  to  the  amount  oi  52,000/.  ^^; — and  some  mono- 
polies of  no  great  value  were  created.     But  as  these  and  other 
exactions  did  not  suffice  for  the  king^s  expenditure,  he  was 
necessitated  to  call  another  parliament, — Bacon  having  assured 
him,  matters  should  be  so  arranged  as  to  secure  a  court  man 
jority;  if  the  commons  were  granted  some  fevours,  and  that 
irritating  speeches  were  avoided. 
Undertaken.  The  commous,  whcu  assembled,  in  1614,  discovered  alarm, 

on  account  of  the  rumour  that  the  *^  Undertakers^  had  secured 
a  court  majority^';  but  so  little  skill  had  ^'  Bacon ^^  and  his 
emissaries  manifested,  that  the  court  were  in  a  very  large 
minority, 
lu-temperof  tii«  lustcad  of  entering  upon  the  business  of  supply,  as  urged 
commona.  |jy.  (;||^  kiug,  who  Doade  them  several  liberal  offers  of  grace**, 

they  discussed  the  king^s  authority  of  levying  new  customs 
and  impositions,  by  the  mere  authority  of  his  prerogative, — 
and  ultimately  passed  a  resolution  against  the  king^s  right  o{ 
imposition  *^ 

The  commons  manifested  their  discontented  feelings  upon 
various  occasions**,  and  when  the  king  sent  a  message  soli- 
citing a  supply,  the  House  voted  they  would  first  proceed  with 
the  business  of  impositions,  and  postpone  supply  till  their 
grievances  should  be  redressed**, — upon  which  the  House  was 
dissolved  without  having  passed  a  single  bill**. 
commitiaiof  The  king  was  so  incensed  at  the  ccmduct  of  some  of  the 

members,  that,  adopting  the  tyrannical  principles  of  the  Plain 


members. 


^^  6  Lmgard,  144-  It  was  promiw4  in  tke  patents  thai  hq  new  tkle  of 
honour  should  be  ever  created  between  barons  and  baronets,  and  that  when 
the  number  of  two  hundred  had  been  fiUed  up,  no  more  should  ever  after- 
wards be  added,  (2  Somero*  Tracts^  254.) 

>^  Franklvn,  II,  33.  '"^  Idem.  10. 

*•  5  Pari.  Hist.  286.  Kennet,  696.  Com.  Joum.  April  12 ;  May  2, 1614. 
fVanklys,  48.  *^  Com.  Joum.  April  11,  1614. 

"  Com.  Joum.  April  18,  May  6, 12,  16,  1614. 

^  Lords'  Joum.  May  31.  Com.  Joum.  May  25,  26, 1614.  4  Carte,  19, 
20,  23.     1  Bacon,  695. 

\  Com.  JouxB.  Jvm  3, 1614.  ^  1  HaUaiEi*^  Const  H&t.  465. 
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tagenets  and  Tudore,  he  consigned  them  to  gaol*^  but  the  people  James  I. 
and  parliament,  without  abandoning  for  ever  all  their  liberties  ^^^^^^-— ^^^- 
and  privileges,  oould  acquiesoe  in  none  of  these  precedents,  how 
ancient  and  frequent  soever.  If  the  authority  of  these  prece- 
dents were  admitted,  the  utmost  that  could  be  inferred  is,  that 
the  constitution  of  England  was,  at  that  time,  an  inconsistent 
&bric,  whose  jarring  and  discordant  parts  must  soon  destroy 
each  other,  and  from  the  dissolution  of  the  old,  beget  some 
new  form  of  civil  government  more  uniform  and  consistent*^. 

The  proclamation  which  James  had  issued,  in  1604,  relative  parliausntary 
to  the  parliamentary  elections,  was  equivalent  to  law,  and  an  ^""'^  ^*^" 
encroachment  on  the  privileges  of  the  commons; — and  the  ques- 
tion immediately  arose  upon  the  return  of  a  member  for  the 
county  of  Buckingham, — ^whether  the  members  of  the  House 
of  Commons  were  to  be  the  nominees  of  the  crown,  or  the 
representatives  of  the  nation. 

Sir  Francis  Goodwin,   an   ^^  outlaw,^  Jiad    been    chosen  Theohanoeuor 
member  for  the  county  of  Bucks,  and  his  return  was  made  JjJJHi^t^u^" 
into  Chancery.     The  chancellor,  under  the  king^s  proolama-  ance  with  the 
tion,  vacated  his  seat,  and  directed  the  sheriff  to  make  another  tum. 
return,  when  Sir  Francis  Fortescue  was  chosen  ;   but   the 
House    reversed    the  chancellor's  orders,  and  restored   Sir 
F^ncis  to  his  seat. 

At  the  king'^s  suggestion,  the  lords  desired  a  confbrence  on  RemoDstnuoo 
the  subject ;  which  was  refused  by  the  commons,  as  the  ques-  i>y  **»««"««»«• 
tion  entirely  regarded  their  own  privileges"'.  But  they  made 
a  remonstrance  to  the  king  by  the  mouth  of  their  speaker,  in 
which  they  maintained,  that  though  the  returns  were  by  form 
made  into  Chancery,  yet  the  sole  right  of  judging  with 
regard  to  elections  belonged  to  the  House  itself,  not  to  the 
chancellor*®. 

The  king,  as  "an  absolute  sovereign,  and  because  all  their  The  king,  m  an 
privileges  were  derived  from  his  grant,  and  hoping  that  they  |SS?»^!^dg 
would  not  turn  him  against  them*",*'  commanded  a  conference  »a>n'eronce 
between  the  House  and  the  judges,  whose  corrupt  services  had 
been  secured  in  favour  of  the  crown. 

This  message  astonished  the  House ;  but  at  last  one  stood 
up  and  said^  ^^  The  prince's  command  is  like  a  thunderbolt ; 

'  **  Kennet,  090.    GbndeB's  Annals  of  Jameft  I.  (in  9  Kemie^  949\ 
»  6  Hume,  74.    6  Lingard,  176, 177. 
*'  Com.  Journ.  March  26, 1604 ;  vide  ante  infra,  916. 
^  Com.  Joum.  Apnl  3, 1664.        **  Com.  Jonm.  Mardi  29^  April  0, 1604. 
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his  command  upon  our  allegiance  like  the  roaring  of  a  lion. 
To  his  command  there  is  no  contradiction;  but  how  or  iu 
what  manner  we  should  now  proceed  to  perform  obedience, 
that  will  be  the  question*^^' 

The  commons  saw  the  consequences  of  that  power  which 
had  been  assumed  by  the  chancellor,  and  to  which  their  pre- 
decessors had,  in  some  instances,  blindly  submitted.  ^'  By 
this  course,^  said  a  member,  ^^  the  free  election  of  the  counties 
is  taken  away,  and  none  shall  be  chosen,  but  such  as  shall 
please  the  king  and  council.  Let  us,  therefore,  with  fortitude, 
understanding,  and  sincerity,  seek  to  maintain  our  privilege. 
This  cannot  be  construed  any  contempt  in  us,  but  merely  a 
maintenance  of  our  common  rights,  which  our  ancestors  have 
left  us,  and  which  it  is  just  and  fit  for  us  to  transmit  to  our 
posterity".^  Another  said,  "  This  may  be  called  a  quo  war- 
ranto to  seize  all  our  liberties'*.*"  ''A  chancellor,""  added  a 
third,  ''  by  this  course,  may  call  a  parliament  consisting  of 
what  persons  he  pleases.  Any  suggestion,  by  any  person, 
may  be  the  cause  of  sending  a  new  writ.  It  is  come  to  this 
plain  question, — ^whether  the  chancery  or  parliament  ought  to 
have  authority"  f 

The  respect  of  the  commons  to  the  crown  was  such,  that  a 
committee  was  appointed  to  confer  with  the  judges  before  the 
king  in  council ;  but  the  question  appearing  doubtful  to  the 
king,  he  proposed  that  the  elections  of  Goodwin  and  Fortescue 
should  be  set  aside,  and  a  new  writ  be  issued  by  warrant  of 
the  House, — ^to  which  proposition  the  commons  yielded  ac- 
quiescence,— ^and  no  subsequent  attempt  has  been  made  to 
dispute  the  exclusive  jurisdiction  of  the  House^^. 

The  disputes  respecting  "privilege'"  became,  in  1604,  so 
vehement,  that  the  commons  prepared  a  vindication  of  them- 
selves, entitled,  "  A  Form  of  Apology  and  Satisfaction  to  be  de- 
livered to  his  Majesty,""  and  in  which  they  state, — 1.  That  their 
privileges  and  liberties  are  their  right  and  inheritance,  no  less 
than  their  very  lands  and  goods.  2.  That  they  cannot  be 
withheld  from  them,  denied,  or  impaired,  but  with  apparent 
wrong  to  the  whole  state  of  the  realm.  3.  That  their  making 
request,  at  the  beginning  of  a  parliament,  to  enjoy  their  privi- 


^  Com.  JouiiL  April  6,  1604.  ^^  Com.  Journ.  ^laaxh  30,  1G04. 

»  Ibid.  «  Ibid.    6  Hume,  19. 

"*  Com.  Journ.  March  22,  1603.    3  Carte,  730.    ParL  Hist  N.  E.  907. 
Cecil  in  Winwood'B  Mem.  ii,  18. 
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lese,  is  only  an  act  of  manners,  and  does  not  weaken  their      James  I. 

right.    4.  That  their  House  is  a  court  of  record,  and  has  been  ' 

ever  so  esteemed.    5.  That  there  is  not  the  highest  standing 

court  in  this  land  that  ought  to  enter  into  competition,  either 

for  dignity  or  authority,  with  this  high  court  of  parliament, 

which,  with  his  majesty^s  royal  assent,   gives  law  to  other 

courts ;  but  from  other  courts  receives  neither  laws  nor  orders. 

6.  That  the  House  of  Commons  is  the  sole  proper  judge  of 

return  of  all  such  writs,  and  the  election  of  all  such  members 

as  belong  to  it,  without  which  the  freedom  of  election  were 

not  entire."*^ 

They  aver  that  in  this  session  the  privileges  of  the  House  BncroMhmflnto 
had  been  more  universally  and  dangerously  impugned  than  "JjJS^S^^J^e 
ever,  as  they  suppose,  since  the  beginnings  of  parliaments ;  oomnunuby 
that  in  regard  to  the  late  queen^s  sex  and  age,  and  much  more 
upon  care  to  avoid  all  trouble,  which  by  wicked  practice  might 
have  been  drawn  to  impeach  the  quiet  of  his  majesty^s  right 
in  the  succession,  those  actions  were  then  passed  over  which 
they  hoped  in  succeeding  times  to  redress  and  rectify;  whereas, 
on  the  contrary,  in  this  parliament,  not  privileges,  but  the 
whole  freedom  of  the  parliament  and  realm,  had  been  hewed 
from  them.  **  What  cause,"  they  proceed,  "  we,  your  poor 
commons,  have  to  watch  over  our  privileges,  is  manifest  in 
itself  to  all  men.  The  prerogatives  of  princes  may  easily  and 
do  daily  grow ;  the  privileges  of  the  subject  are  for  the  most 
part  at  an  everlasting  stand ;  they  may  be  by  good  providence 
and  care  preserved,  but  being  once  lost,  are  not  recovered  but 
with  much  disquiet.^ 

Allusion  was  then  made  to  Groodwin^s  election  and  Shirley^s  Goodwill's  eiao- 
arrest".  "  We  thought  not,''  speaking  of  the  first,  "  that  the  ^^  ^„^ 
judges^  opinion,  which  yet  in  due  place  we  greatly  reverence, 
being  delivered  what  the  common  law  was,  which  extends 
only  to  inferior  and  standing  courts,  ought  to  bring  any  preju- 
dice to  this  high  court  of  parliament,  whose  power,  being 
above  the  law,  is  not  founded  on  the  conmion  law,  but  have 
their  rights  and  privileges  peculiar  to  themselves.^ 

They  also  vindicated  their  endeavours  to  obtain  redress  of  The  king  not  m- 
religious  and  public  grievances :  "  Your  majesty  would  be  mis-  "^J^UlSSf  ^^ 
informed,  if  any  man  should  deliver  that  the  kings  of  England 
have  any  absolute  power  in  themselves,  either  to  alter  religion, 
which  God  defend  should  be  in  the  power  of  any  mortal  man 

**  1  HaUam's  ConsL  Hist  416—417. 
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James  L      whatsoever,  or  to  make  any  laws  ooncerniDG^  the  same,  otherwise 
than  as  in  temporal  causes,  by  consent  of  parliament.     We 


havei  and  shall  at  all  times  by  our  oaths  acknowledge,  that 

your  migesty  is  sovereign  lord  and  supreme  governor  in  both**.^ 

Frirn^eof  The  first  legislative  recognition  of  the  privilege  of  members 

uraBt^  dtebt     ^^^  arrest  for  debt,  occurs  in  this  reign,  and  which  originated 

under  the  following  circumstances. 
GBMof  Sir  Sir  Thomas  Shirley,  a  member,  had  been  arrested  for  debt 

ThomaBShirey.    ^^f^^  ^^  meeting  of  the  House,  and  when  the  House  assem^^ 

bled|  the  warddn  refused  to  release  him;  upon  which^  conceiving 
their  own   authority  insufficient  to  enforce  the  release,  the 
^^  vice*K;hamberlain,^  according  to  a  memorandum  in  the  Jour- 
nals, '^  was  privately  instructed  to  go  to  the  king,  and  humbly 
desire  that  he  would  be  pleased  to  command  the  warden,  on 
his  allegiance,  to  deliver  up  Sir  Thomas ;  not  as  petitioned  for 
by  the  House^  but  as  if  himself  thought  it  fit,  out  of  his  own 
gracious   judgment  *^,^--^and  with  which  request    the  king 
complied. 
FtowBHsorCbif-       The  warden^s  apprehending  an  action  for  the  escape,  was 
^v'^Zr^u-  productive  of  Stat.  1  James  I.  c.  13,  which  empowers  the 
MOH8.  creditor  to  sue  out  a  new  execution,  against  any  one  who  shall 

be  delivered  by  virtue  of  his  privilege  of  parliament,  after 
that  shall  have  expired,  and  discharges  from  liability  those, 
out  of  whose  custody  such  persons  shall  be  delivered*':  and  it 
is  under  this  statute  that  the  right  of  commitment  by  vote  of 
the  House  can  be  justified. 
TheHonnof  ^^®  House  of  CommouB  has  not  only  a  legislative  character 

cammoDsaoourt  and  authority,  but  is  also  a  court  of  judicature,  having  power 

of  judicature,        «r  ;.,j;«-x*,«^8» 

hftTiiif  ft  pimw    of  judicature  ". 

of  judicatnro.  ^^jj^  powsrs  of  Commitment  which  the  House  of  Commons 

mita^t^byoie  posscss,  are  those  which  belong  to  all  courts  of  judicature, — 
^M^wMcne-  Attachment  for  contempt,  and  in  ^e  exercise  of  defining  what 
loDgtoaUoourta  is  a  coutempt  of  their  authority,  they  are  in  all  cases  absolute 
and  exclusive  judges,  and  from  whose  senteuce  there  is  no 
appellate  jurisdiction :  under  such  circumstances,  it  is  impose 
sible  to  define  the  precise  boundaries  of  a  contempt  of  the 
House  of  Commons ;  because  a  contempt  cannot  be  defined 
a  priori^  the  law  being  applied  according  to  the  neoeosity  of 
the  occasion. 

""  Piifl.  Hkt  K.  E.  1030,  f^om  Pet3rt*8  Jus  Parliamentarium.    1  Hallam*8 
Ooilftt.  Iligt  418. 
*7  Com.  Journ.  May  27, 1604,  ei  seq.    Pari.  Hist.  N.  £.  1028.    Carte,  734. 
*"  1  La  Boderie,  81.  *  4  lost.  28. 
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When  the  House  of  Commons  adjudse  anythinir  t6  be  a     JavksI. 

contempt  or  a  breach  of  privilege,  their  adjudication  is  a  oon-  

viction.  and  their  commitment,  in  consequence,  is  an  execu-  wiien  uie  com- 
tion ;  and  no  court  can  discharge  or  bail  a  person  that  is  m  anything  to  be  a 
execution  by  judgment  of  another  court.  ^ilmMti<m laa 

It  is,  therefore^  the  consequent,  that  the  House  of  OonumMifl,  <»°^i(^t'<»- 
having  authority  to  commit,  and  that  commitment  being  in 
execution,  there  is  no  other  court  that  can  interpose,  because 
there  is  no  recognised  judicial  tribunal^  which  is  a  court  of 
appeal  from  a  decision  of  the  House  of  Commons* 

Although  the  courts  of  common  law  cannot  judge  of  privi-  courtiof  oom- 
lege  contrary  to  the  judgment  of  the  House  of  Commons,  yet  ^^'^^^!!a£T^ 
they  are  judges  of  privilege  of  parliament  incidentally,  upon  J^^Jir"**"**^ 
this  principle  that,  when  an  action  is  brought  at  common  law, 
judgment  must  be  given  one  way  or  another ;  and  where  the 
coitnnon  law  courts  have  decided  upon  questions  of  '^  privi^ 
lege,^  they  have  done  so,  when  such  questions  have  not  been 
previously  decided  upon  by  the  House  of  Commons  :-^but| 
under  such  circumstances,  the  court  does  not  over-rule  the 
authority  or  judgment  of  the  exclusive  jurisdiction  of  the 
commons. 

It  has  been  assumed  that  the  privilege  of  the  House  of  Thepowenof 
Commons  to  commit,  stands  upon  no  legislative  authority,  ^Ji^^J^^^J^ 
but  Lord  EUenborough^  C.  J/^  thus  expressed  himself  on  nindbythe 
this  question : — ^^  I  come  with  more  satisfaction  to  an  autho* 
rity  which  cannot  be  gainsayed  or  questioned, — ^to  the  legis- 
lative recognition  of  a  power  in  either  House  of  Parliament  to 
punish  by  imprisonment ;  for  that  I  think  is  virtually  to  be 
understood  from  Stat.  1  James  I»  c.  13.    But  before  I  observe  &tat  i  JamMi. 
upon  that  statute,  I  will  shortly  advert  to  a  prior  act  of  ^  ^^ 
4  Henry  VIIL,  made  in  the  case  of  a  Mr.  Strode,  who  was  8tat4Heniy 
imprisoned  for  something  he  had  done  in  parliament ;  and  by  ^^'  ^'  ^ 
which  it  was  enacted,  that '  all  suits,  accusements,  condemni^ 
tions,  executions,  fines,  amerciaments,  punishments,  oorreotiont, 
grants,  charges,  or  impositions  put  or  had,  or  hereafter  to  be 
put  or  had  unto  or  upon  the  said  R.  Strode,  and  to  every  other 
person  or  persons  afore  specified  in  that  padliament,  or  tkat  ijf 
any  parliament  that  $kaU  bs^  for  any  bill,  speaking,  reasoning, 
or  declaring  of  any  matter  concerning  the  parliament  to  be 
commenced  and  treated,  should  be  utterly  void  and  of  none 

*'  Durdett  v.  Abbot,  14  East,  14a->14A* 
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Radtelof 
Stat  1  James  I. 
C13. 


Wrftofeoceoa- 
tion  may  Issue, 
when  privilege 
of  parliament 


No  person  to  bo 
prosecuted  for 
releasing  one, 
having  privilege 
of  parliament. 


Statute  not  to 
diminish  any 
poDlshmentto 
be  hereafter  tn- 
JUotedbyparlla- 
ment. 


effect.^  I  own  I  agree  with  the  cogent  reasons  given  by  Sir 
Robert  Atkyns,  (p.  56*%  that  this  is  to  be  considered  as  a 
general  act,  notwithstanding  the  opinion  given  to  the  contrary 
in  the  case  of  Mr.  Holies*",  3  Chw-les  I.  This  act,  however, 
only  relates  to  the  personal  immunity  and  protection  of  the 
members  themselves,  for  acts  done  in  parliament  or  concerning 
the  same. 

"  Then  comes  Stat.  1  James  I.  c.  13,  which,  after  reciting, 
that  '  heretofore  doubt  had  been  made  if  any  person,  being 
arrested  in  execution  and  by  priwlege  of  either  of  the  Houses 
of  Parliament  set  at  liberty^  whether  the  party  at  whose  suit 
such  execution  was  pursued,  be  for  ever  after  barred  and  dis- 
abled to  sue  forth  a  new  writ  of  execution  in  that  case,^ 
(which  shows  very  clearly,  that  parliament  had  been  in  the 
habit  of  setting  aside  or  superseding  such  executions :)  for 
avoiding  all  further  doubt  and  trouble  which  in  like  cases 
may  hereafter  ensue,  enacts^  ^that  the  party  at  whose  suit 
such  writ  of  execution  was  pursued,  his  executors,  &c.,  (ifier 
such  time  as  the  primlege  of  that  session  of  parliament^  in 
which  such  privilege  shall  be  so  granted,  shall  cease^  may  sue 
forth  and  execute  a  nev?  writ  or  writs  of  execution,'  &c.  Is 
not  this  an  ample  recognition  of  the  prior  exercise  of  9Si 
authority  by  the  Houses  of  Parliament  to  liberate  persons 
entitled  to  privilege,  who  were  in  execution!  this  statute 
enacting,  however,  at  the  same  time,  that  it  should  not  be  an 
answer  to  the  further  charging  him  in  execution  by  his 
creditor,  that  he  had  once  been  taken  in  execution. 

"  The  statute  then  provides,  '  that  from  thenceforth  no 
sheriff,  bailiff,  or  other  officer,  from  whose  arrest  or  custody 
any  sach  person  so  arrested  in  execution  shall  be  delivered  by 
any  such  primlege^  shall  be  charged  or  chargeable  with  or  by 
any  action  whatsoever,  for  delivering  out  of  execution  any 
such  primleged  person  so  as  is  aforesaid  by  such  pritilege  of 
parliament  set  at  liberty ;  any  law,  custom,  or  privilege  here- 
tofore to  the  contrary  notwithstanding.' 

"  And  then  follows  this  proviso ; — *  Provided  always,  that 
this  act,  or  anything  therein  contained,  shall  not  extend  to  the 
dindnishinff  of  any  punishment  to  be  hereafter  by  censure  in 
parliament  inflicted  upon  any  person  which  shall  hereafter 
make  or  procure  to  be  made  any  such  arrest  as  aforesaid.' 


41  v: 


Vide  etiam  4  Inst.  9. 


41 


7  State  Trials,  249. 
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Now,  by  inflicting  censure^  the  power  of  doing  which  was  thus     Jaxxs  L 
saved  to  the  Houses  of  Parliament,  as  they  had  before  been    ^^^^^^^' 


accustomed  to  exercise  it,  must  be  meant,  not  a  mere  crimi- 
nation or  reproof  in  words  only^  but  the  substantial  infliction 
of  positive  punishment  by  parliament  upon  the  offender. 

^'This  act,  indeed,  applies  in  terms  only  to  the  particular  case 
of  arrests ;  but  no  one  can  reason  so  weakly  as  to  suppose,  or 
argue  so  narrowly  as  to  say,  that  the  power  of  the  Ilouses  of 
Parliament  to  inflict  punishment  existed,  and  had  been  exer- 
cised, only  in  that  particular  case.  I  have  mentioned  this 
instance,  not  from  the  necessity  of  the  thing  in  so  plain  a 
case,  but  because  it  has  been  thrown  out  very  confidently,  that 
the  privilege  of  the  House  of  Conmions  stood  upon  no  parlia- 
mentary recognition  or  authority  whatsoever :  here,  however, 
is  a  direct  parliamentary  recognition  of  their  right  to  inflict  right  of  ti^oas». 
punishment  by  censure  in  parliament  in  the  one  case  that  is  "j^^^^ 
specifically  mentioned,  and  it  virtually  ratifies  what  had  been 
antecedently  done  by  the  House  in  the  way  of  punishment, 
of  which  the  usual  mode  appears  to  have  been  by  imprison- 
ment.'*' 

The  commons  have  for  a  lengthened  period  asserted  and  TiiecommoBi 
exercised  the  power  and  authority  of  sununoning  before  them  Stori^of  snm- 
any  commoner,  and  of  compelling  his  attendance :  and  every  JJJSSiSr^ 
branch  of  the  civil  authority  of  the  government  is  bound  *>>•">• 
(when  required)  to  be  aiding  and  assisting  to  carry  into  execu- 
tion the  warrants  and  orders  of  the  House. 

In  1675,  the  House  of  Commons  resolved,  *^  Tis  not  against  R««>iatianof  am 
the  king's  dignity  for  the  House  of  Commons  to  punish,  by  JSilSteJMi« 
imprisonment,  a  commoner  that  is  guilty  of  violating  their  Jl[,22lSl5 
privileges,  that  being  according  to  the  known  laws  and  custom 
of  parliament,  and  the  right  of  their  privileges,  declared  by 
the  king's  royal  predecessors  in  former  parliaments,  and  by 
himself  in  this.'' 

Where  persons  who,  having  been  committed  by  order  of  obMinwhieh 
the  House,  have  been  discharged  out  of  custody  without  their  ^IJJ^JIJJSSJIJ^ 
warrant ; — qr  where  those  entitled  to  "  privilege"  have  been  thdr?ight«oi 
impleaded  in  the  courts  of  justice  ;-*or  prosecuted  before  such 


courts  for  words  or  actions  spoken  or  done  under  the  protection 
of  the  House  ;^-or  by  accusations  tending  to  call  in  question 
before  such  courts,  the  words  or  actions  so  spoken  or  done, 
under  false  or  pretended  denominations  of  offences,  not 
entitled  to  ^^  privilege,'^ — ^the  '^  conmions"  have  vindicated  their 
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rights  under  tach  oircunifitftiiceB : — ^by  taking  again  into  cus- 
tody those  persona  who  were  discharged  without  their  order  ^^; 
— ^by  directing  the  speaker  to  write  letters  to  the  justices  of 
assise,  and  other  judges,  to  stay  proceedings^; — ^by  resolutions 
of  the  House,  that  the  suits  and  actions  commenced  and 
carried  on  in  these  cases  should  be  discontinued  and  annulled, 
and  should  be  deemed  violations  of  its  privileges'^; — and  by 
committing  those  judges  who  have  proceeded  to  the  trial  of, 
or  pronounced  sentence  upon,  persons  entitled  to  ^^  privilege,^ 
for  words  or  actions  spoken  or  done  under  the  protection  of 
*'  privilege  **,'^ 

Where  the  execution  of  the  orders  of  the  House  has  been 
obstructed,  by  the  absconding  of  the  parties  sunmioned ; — ^by 
open  resistance  to  the  officers  of  the  House; — and  by  riots  and 
tumults; — ^by  the  refusal  of  civil  officers  to  assist  the  Serjeants 
or  messengers  of  the  commons,  or  to  release  persons  entitled 
to  ^^  privilege^  when  detained  in  their  custody, — ^the  commons 
have  supported  their  privileges,  by  addressing  the  crown  to 
issue  proclamations  for  the  apprehension  of  those  persons  who 

^  Pemberton  and  others,  June  2, 1675,  Joum.  iz.  351 ;  Duncomb^  Marcli 
99,  leSTy  Jonni.  xii.  174,  when  the  House  resolved,  *'  Thai  no  person  oom- 
mitted  hy  this  House  cauj  during  the  same  session,  be  dischai^ged  by  any 
other  authority  whatsoever ;  Charles  Duncombe  having  been  committed  by 
order  of  this  House,  and  afterwards  dischaiged  by  the  order  of  the  House 
of  Lords,  without  Uie  consent  of  this  House,  it  was  resolved,  thai  the 
said  Charles  Duncombe  be  taken  into  the  custody  of  the  serjeant-at- 
arms  attending  this  House."— Rep.  Publication  of  Printed  Papers,  May  8, 
1837. 

^*  StriokJand,  March  19, 1605,  Joum.  L  287 ;  Potts,  Feb,  S,  leoe,  Jonm.  L 
331 ;  Harrison,  Feb.  26  &.  37, 1606,  for  stay  of  trial,  as  in  other  like  cases 
has  been  usual,  Joum.  i.  342,  343 ;  Sir  R.  Gargrave,  Sir  W.  Kingswell, 
eodem  die  et  loco;  Bond,  Feb.  28, 1606,  Joum.  L  345;  Hyam,  Maxch  5, 
1606|,  Joum.  L  349 ;  Powlett,  May  5>  1607>  Joum.  i.  369 ;  BuUingham,  May 
13, 1607,  Joum.  i.  373 ;  Bowes,  May  20, 1607,  Joum.  L  375 ;  Johnson, 
June  10, 1607,  Joum.  L  381 ;  Stone,  June  SO,  1607,  Joum.  L  386;  Pelham, 
Mays,  1610,  Joum.  i.  423 1  Sanders,  May  18  4k  21,  1610,  Joum.  L  499; 
''  General  motion  about  letters  to  be  written  to  the  justices  of  assize, 
referred  to  the  committee  of  privileges,  report  this  resolution ;  resolved. 
Thai  the  former  course  of  writing  lettera  to  tiie  justices  of  assize^  according 
to  precedents ;  and,  if  required,  a  warrant  for  inhibitioQ  to  the  paity,** 
March  3,  1620,  Joum.  i.  537;  Lord  Bulkley,  April  28, 1691,  Joum.  x. 
537.— Rep.  Publication  of  Printed  Papers,  May  8, 1837. 

^  Sir  Bobert  Howvd,  Feb.  17»  1686,  Joum.  i  880;  SirWiBiMa  Wil- 
UainSt  Feb.  7, 1688,  Joum.  z.  21,  146,  215 ;  Hollis  and  othen,  July  6, 
1641,  Joum.  ii  202,  203;  Jay  and  Topham,  June  4,  1689,  Joum.  x. 
64,  810,  213,  887;  Elferd,  April  13  &  14,  1716,  Joum.  zvxiL  480;  aad 
on  AprU  16,  the  derk  of  the  peace  was  orderad  to  enMM  the  nane  ai  tlie 
table. — Rep.  Publication  of  Pinnted  Papers,  May  8, 1837. 

^  Case  of  the  five  members,  Jan.  18,  1641,  Jonm.  ii  377;  Jay  and 
Taphanwutaiite. 
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thus  stood  in  contempt  of  the  House  ^^; — hj  renewing  their      Jakes  I. 
orders  against  such  persons,  and  committing  them  in  a  subse-    ^^8—1625. 
quent  session  of  parliaments^; — by  orders  to  mayors,  bailiffii, 
and  sheriffs,  to  assist  their  serjeant  or  messenger  for  the  appro* 
hending  of  such  persons;  or  to  their  serjeant  to  call  on  the 
sheriffs  of  Middlesex,  and  the  sheriffs  of  other  counties,  and 
all  other  magistrates  or  persons,  for  their  assistance  s';-— by 
committing,  for  '^  breach  of  privilege,'*^  those  officers  of  the  / 
peace  who  have  refused  assistance  to  their  serjeant  when  so 
called  on'^; — by  imprisoning  those  who  refused  to  release  per- 
sons entitled  to  '^  privilege,'^  according  to  the  nature  of  the 
offence,   and   compelling  the  civil    authority  to  carry  into 
execution  the  warrants  of  the  House  ^^ 

The  recognised  right  of  the  House  of  Commons  to  conunit,  PHviiegMoftha 
is  exemplified  by  the  facts,  that  tliere  is  no  instance  *^  in  their  ^^^°'°" 
JoumaW'*  of  any  court  or  magistrate  having  presumed  to 
commit,  during  the  sitting  of  parliament,  an  officer  of  the 
House,  for  executing  the  orders  of  the  House : — and  there  is 
no  precedent  of  the  commons  having  suffered  any  person  com* 

*"  Sir  Giles  Mompesioii,  Feb.  28  &  March  3,  1690,  Joum/  i.  637 ; 
Windebank,  Deo.  10, 1640,  Joum.  ii  48 ;  Sir  Basil  Brook,  April  24, 1641, 
•Toum.  ii.  127 ;  Sir  John  Lloyd,  &c.,'  Jan.  8,  1680,  Joum.  ix.  702 ;  Brent, 
Feb.  22, 1888,  Joum.  x.  32 ;  Sir  Adam  Blair,  June  15, 1689,  Joum.  z.  182 ; 
Standiah,  March  12, 1894,  Jonra.  zL  266 ;  Oraaoomb,  Noy.  30, 1696,  Joum. 
xi.  602;  Soranzie,  April  11,  1700,  Joum.  xiii.  321;  Jefi&eys,  Addy,  and 
Clifton,  March  26  &  26,  1701,  Joum.  xiii.  427,  436,  437;  Colepeper  and 
others,  March  28  &  April  2,  1702,  Joum.  xiii  826 ;  Tutching,  &c.,  printers, 
Feb.  14, 1703,  Joum.  xiv.  336 ;  Rioters,  in  Sacheverel*s  casBi  M^h  2,  4, 
&  6, 1709,  Joum.  xvi.  343,  346 ;  Rebels,  Feb.  4  &  6,  1715,  Joum.  xviii  368 ; 
Wilkinson,  June  9  &  July  4, 1721,  Joum.  xix.  585 ;  Leverland,  March  6, 
1746,  Joum.  XXV.  313;  A.  Murray,  Nov.  26, 1751,  Joum.  xxvi  309;  Rey- 
nolds, Feb.  11, 12,  15, 16,  &  18,  1768,  Joum.  xxxL  603,  606,  610,  612,  618. 

^  Harvey 'and  Martin,  April  22, 1713,  Joum.  xviL  298 ;  Inglefield,  Jan. 
29, 1726,  Joum.  xx.  549 ;  Phillips  and  Bames,  Jan.  22, 1733,  Joum.  xxlL 
210 ;  A.  Muiray,  ut  ante. 

*^  RatcUffe,  Nov.  14, 1640,  Joum.ii.  29;  Sir  Basil  Brook,  Jan.  11  &  25, 
1641,  Joum.  ii.  371 ;  Nabbe  and  Tliompson,  Diec  21,  1660,  Joum.  viii.  222 ; 
Dudley,  Jan.  24, 1670,  Joum.  ix.  193 ;  Topham,  June  4, 1675,  P.  M.  Joum« 
ix.353. 

^  Hastings  and  Crook,  May  19,  1675,  Joum.  ix.  341 ;  Topham,  nt  ante ; 
Blythe,  April  7>  1679,  Joum.  iz.  587;  Owen,  March  28, 1702,  Joum.  xiii. 
826.^Rep.  Publication  of  Printed  Papers,  May  8, 1837. 

**  Ferrers'  case,  Cromp.  fo.  9,  10;  Stanman,  6  Edwd.  VI.  Joum.  i.  18; 
Boswell,  2  &  3  P.  &  M.  Nov.  20, 1555,  Joum.  i.  44;  Corbet,  5  &  6  P.  &  M. 
Nov.  10,  1567,  Joum.  L  51;  Six  Servants  of  Sir  H.  Jones,  Feb.  12,  1562, 
Joum.  i.  65 ;  W.  Jones,  Oct  29, 1566,  Joum.  i.  75;  Sir  J.  Shirley,  March  22, 
1608,  Joum.  i.  16'9;  Sterling,  1666,  Joum.  viii.  335;  Res.  June  4,  1675, 
Joum.  ix.  354;  Salusbury,  April  1, 1697,  Joum.  xi.  765 ;  Jan.  3,  1703,  Joum. 
xiv.  269;  Tutchin,  How,  &  Brag,  Mist,  May  27, 1721,  Joum.  m^  662. 
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mitted  by  their  order,  to  be  discharged  during  the  aame  session, 
by  any  other  authority,  without  again  committing  such  person. 

The  courts  of  common  law  have  hitherto  refused  this  inter- 
position, where  persons  have  been  imprisoned  by  the  House 
of  Commons,  upon  two  grounds ;  flrst^  their  supposed  igno- 
rance of  the  law  of  parliament ;  and,  secondly ^  that  the  law  has 
entrusted  every  supreme  court  with  the  absolute  power  of 
judging  of  its  own  contempts,  in  the  last  resort. 

With  respect  to  the  law  of  parliament,  Mr.  Justice  Powys, 
in  the  Queen  t,  Paty,  observed,  "  The  House  of  Commons  is 
a  great  court,  and  all  things  done  by  them  is  to  be  intended  to 
have  been  rite  acta.  They  are  chosen  by  ourselves,  and  are 
our  trustees,  and  it  cannot  be  supposed,  nor  ought  to  be  pre- 
sumed, that  they  will  exceed  their  bounds,  or  do  anything 
amiss.  It  would  be  unreasonable  to  put  the  judges  upon 
determining  the  privileges  of  the  House  of  Commons,  of  which 
they  have  no  account,  nor  any  footsteps  in  their  books  ;'^  and 
Lord  Ellenborough  always  recognised  the  principle,  that 
courts  of  law  possessed  no  direct  jurisdiction  in  questions  of 
parliamentary  privilege. 

These  decisions  are  in  perfect  accordance  with  the  early 
authorities : — ^thus,  in  the  reign  of  Henry  VI.,  the  lord*? 
entertaining  some  doubt,  called  upon  the  judges  to  give  their 
opinion  upon  a  question  of  "  parliamentary  privilege,'**  which 
they,  after  deliberation,  declined  to  do,  stating,  *^  that  they 
ought  not  to  answer  that  question  ;  for  it  hath  not  been  used 
aforetime  that  the  justices  should  in  any  wise  determiue  ^e 
privilege  of  the  high  court  of  parliament ;  for  it  is  so  high 
and  mighty  in  its  nature,  that  it  may  make  law,  and  that 
that  is  law,  it  may  make  no  law.**^ 

Lord  Coke  advocates  a  similar  doctrine,  thus, — *^  The 
judges  ought  not  to  give  any  opinion  of  a  matter  of  parlia- 
ment, because  it  is  not  to  be  decided  by  the  common  law, 
but  secundum  legem  et  consuetudinsm  parliamenti;  and  so 
the  judges  in  divers  parliaments  have  confessed.^  ''  It  doth 
not  belong  to  the  judges,  as  hath  been  said,^  (L  e.  as  he  him- 
self had  already  said,)  "  to  judge  of  any  law,  custom,  or 
privilege  of  parliament.'^  "  The  privilege,  or  order,  or  custom 
of  parliament,  either  of  the  Upper  House  or  of  the  House  of 
Commons,  belongs  to  the  determination  or  decision  wdy  of  the 
court  of  parliament." 

But  the  restricted  power  of  the  conunon  law  courts,  in 
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questions  of  '^  privilege^  is  forcibly  exemplified  in  the  case  of     Jambb  L 
Jay  «.  Topham  *%  which  was  an  action  brought  against  the  /'"^^ 


serjeant-at-arms  for  an  assault  and  false  imprisonment  in  exe-  powenof  the 

•  111  I'li'-i**    oouunonUw 

cutmg  a  warrant  granted  by  the  speaker  against  the  plamtin,  oourtsinqnes- 
for  a  breach  of  privilege ;  the  defendant  pleaded  to  the  juris-  j^r?TopbiSr 
diction  of  the  court;  but  which  plea  was  overruled*    The 
Lord  Chief  Justice  Pemberton  and  Sir  T.  Jones,  two  of  the 
judges  who  pronounced  the  decision,  were  brought  to  the  bar, 
for  a  breach  of  '^  privilege.''''     The  former  distinctly  affirmed 
that  an  order  of  the  House  was  pleadable  in  bar  to  any  action 
for  an  arrest  under  it,  and  also  that  the  House  was  a  superior  TheHouMof 
court  of  a  higher  nature  than  the   King^s   Bench,  and  of  ^l^^^^niperiot 
greater  authority,  and  that  the   King^s   Bench  had  nothing  •"^^^^.^* 
to  do  to  inspect  the  actions  of  the  House;  and  disclaimed  Bench, 
having  questioned  the  legality  of  the  order  or  the  power,  but 
only  whether  the  party  had  properly  pursued  the  order ;  and 
Sir  T.  Jones  likewise  disclaimed  the  court'^s  having  questioned 
the  authority  of  the  House,  and  said,  ''  if  the  defendant  had 
produced  a  copy  of  the  Journal,  that  would  have  been  suffi- 
cient ;  no  judge  would  have  been  so  silly,  or  imprudent,  at 
least,  to  have  said,  that  had  not  been  a  good  and  sufficient 
authority.^     Both  judges  disavowed  any  intention,  to  decide 
upon  privilege,  and  professed  to  have  overruled  the  plea  for 
informality;  and  Lord  Chief  Justice   Pemberton   expressly 
stated  that,  '^  for  anything  transacted  in  that  Homey  no  other 
court  had  any  jurisdiction  to  hear  and  determine  it.^ 

The  case  of  the  Queen  t.  Paty  and  others^'  was  decided  upon  when  theoom- 
the  foregoing  principles,  the  question  being  whether  or  not  the  S^tagT  be  » 
House  of  rtommons  had  acted  correctly  in  determining,  that  ««to«»p*»  **»« 
an   action  brought  against  a  returning  officer    for    having  law  are  bound  to 
rejected  votes  at  an  election  was  a  breach  of  privilege.     The  ^  d^^^A- 
House  having  committed  those  who  were  concerned  in  bring-  **<"»-   ^ 
ing  the  action,  they  sued  out  writs  of  habeas  corpus;   to 
which  the  warrant  of  commitment  issued  by  the  speaker,  was 
returned,  stating,  '^  that  by  virtue  of  an  order  of  the  House 
of  Commons,  &c.,  these  are  to  require  you  forthwith,  upon 
sight  thereof,  to  receive  into  your  custody  the  body  of  John 
Paty,  who,  as  it  appears  to  the  House  of  Commons,  is  ffiMty  of 
commencing  and  prosecuting  an  4iction  at  common  law  against 
the  late  constables  of  Aylesbury,  for  not  allowing  his  vote  in 
the  election  of  members  to  serve  in  parliament ;  contrary  to 

»«  12  State  Triids,  821,  a.d.  1689.  »*  2  J^rd  Raym.  1106, 
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Jambs  L      the  declaration,  in  high  contempt  of  the  jurisdiction,  and  in 
^"^^^^^^^^    breach  of  the  known  privileges  of  this  House,''   &c-    The 


question,  in  effect,  was,  whether  this  warrant,  upon  the  &ce  of 

it,  stated  a  legal  cause  of  oommitment.     Lord  Holt  certainly 

was  of  opinion  that  it  did  not ;  for  that  the  prosecuting  of  the 

action  being  in  itself  a  legal  act,  and  the  right  of  the  subject, 

could  not  be  a  breach  of  privilege ;  and  consequently  that  the 

party  ought  to  be  discharged.     But  the  eleven  other  judges 

were  of  a  different  opinion ;  and,  as  Mr.  Justice  Blackstone 

said,  in  Crosby's  case,  ^'  We  must  be  guided  by  the  eleven,  and 

not  by  the  single  one.''    The  eleven  judges  were  of  opinion, 

that  the  court  had  nothing  to  do  with  the  consideration, 

whether  or  not  it  was  a  contempt  of  the  House  of  Commons ; 

the  House  having  determined  it  to  be  so,  they  were  bound  to 

give  credence  to  that  determination. 

cknirtsof  com-  Mr.  Justico  John  Powell**,  also  observed,  "  The  court  can- 

rjjj^^*'^*    not  judge  of  the  return ;  first,  because  they  were  committed  by 

kge,  because  it  is  another  law,  and  consequently  we  cannot  discharge  them  by 

lawarpwiiA-       that  law  by  which  they  were  not  committed.     There  is  a  lex 


parliamenti ;  for  the  common  law  is  not  the  only  law  in  this 
kingdom ;  and  the  House  of  Commons  do  not  commit  men  by 
the  common  law,  but  by  the  law  of  parliament.     The  House 
of  Lords  have  a  power  of  judicature  by  the  common  law  upon 
writs  of  error,  but  they  cannot  proceed  originally  in  any  cause. 
But  they  proceed,  too,  in  another  manner,  in  the  case  of  their 
own  privileges,  and  therein  the  judges  do  not  assist,  as  they  do 
upon  writs  of  error ;  and  their  proceeding,  in  that  case,  is  by 
the  lex  parliamenti!^ 
Emysopnme         Various  authorities  establish  that  the  law  has  entrusted 
J^^jJJJJj"^"     every  supreme  court  with  the  absolute  power  of  judging  of  its 
power  of  Judging  Qy^^a  coutcmpts,  in  the  last  resort,  thus, — 
tenpti,—  To  a  writ  of  habeas  corpus  which  was  issued  in  the  case  of 

Rex  ».  Mamy.  ^^  King  <?.  Murray  **,  it  was  returned,  **  That  the  prisoner  was, 
by  an  order  of  the  House  of  Commons,  committed  to  Newgate, 
for  a  high  contempt  of  that  House :"  and  it  was  moved  to  bail 
him  under  the  Habeas  Corpus  Act,  (Stat.  31  Charles  II.  c.  2,) 
which  it  was  said  is  of  higher  authority  than  an  order  of  the 
House  of  Commons.  Wright,  J.,  says ;  '^  It  appears,  upon 
the  return  of  this  habeas  corpus,  that  Mr.  Murray  is  com- 
mitted to  Newgate  by  the  House  of  Commons,  '  for  a  high 
and  dangerous  contempt  of  the  privileges  of  that  House ;'  and 

**  2  Lord  Raym.  1110,  "  1  Wife.  209. 
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it  is  now  insisted  upon  at  the  bar,  that  this  is  a  bailable  case,      Jaxxs  I. 
within  the  meaning  of  the  Habeas  Corpus  Act.     To  this  I      ^^ 
answer,  that  it  has  been  determined  by  all  the  judges  to  the 
contrary ;  that  it  never  could  be  the  intent  of  that  statute  to 
give  a  judge  at  his  chambers,  or  this  court,  power  to  judge  of 
the  privileges  of  the  House  of  Commons.    The  House  of  Com- 
mons is  undoubtedly  a  high  court,  and  it  is  agreed,  on  all 
hands,  that  they  have  power  to  judge  of  their  own  privileges; 
it  need  not  appear  to  us  what  the  contempt  was,  /or  if  it  did  Theoourtoofiaw 
appear^  tee  could  not  jud^e  thereof.      Lord  Shaftesbury  was  ^^^^Ss^ 
committed  for  a  contempt  of  the  House;  and  being  brought  «ftempt,even 

*■_  '^no         where  ths  CMne 

here  by  a  habeas  corpus,  the  court  remanded  him.  And  no  case  it  stated, 
has  been  cited  where  ever  this  court  interposed.  The  House 
of  Commons  is  superior  to  this  court,  in  this  particular,^  &c. 
Dennison,  J.,  says,  '^  In  this  case  we  granted  the  habeas 
corpus,  not  knowing  what  the  commitment  was  for ;  but  now 
it  appears  to  be  for  a  contempt  of  the  privileges  of  the  House 
of  Commons.  What  these  privileges  (of  either  House,)  are, 
we  do  not  know ;  nor  need  they  tell  us  what  the  contempt 
was;  because  we  cannot  judge  of  it:  for  I  must  call  this 
court  inferior  to  the  House  of  Commons,  with  respect  to 
judging  of  their  privileges  and  contempts  against  them,^**  &o. 

So  likewise  in  Brass  Crosby^s  case^,  the  judges  declared,  Noappeiiihmi 
"  That  the  court  never  discharged  persons  committed,  for  a  "ttrrta*oMM  ' 
contempt,  by  any  supreme  court,  such  as  the  two  houses  of  «f  oontempL 
parliament,  and  the  courts  of  Westminster  Hall:  the  law 
having  intrusted  to  these,  the  power  of  judging  of  their  own 
contempts,  in  the  last  resort.     If  there  lay  any  appeal  from 
them,  it  would  detract  from  their  dignity,  and  they  would 
cease  to  be  supreme  courts  *'.^^ 

''  Writs  of  attachment,  and  commitments  for  contempts, 
express  no  particulars  of  the  contempts ;  because,  if  expressed, 
they  could  not  be  examined.  And  the  legislature  has  aflbmed 
and  approved  of  the  process  of  contempts  as  established  by  the 
common  law".'' 

Lord  EUenborough,  J.**,  thus  sums  up  the  powers  of  the  ihepowenoftte 
House  of  Commons.     '*  It  is  made  out  that  the  power  of  the  ^ufo^to^ 

unminediy  \gf 
LoidEUcB- 

«  2  Black  Rep.  754.    3  Wils.  188.     ID  State  Trials,  1138. 
^Y  Paston's  Case,  12   Edward  IV.     TrewTniard's  Owe,  Dyer,  69,  B» 
Cliamber*8  Case,  Cro.  Car.  168,  679. 
*•  Stat.  13  Charles  2,  c.  2.  s.  4.    Stat.  9  and  10  William  III.  c.  16, 
*  Burdett  v.  Abbot,  14  Ea»t,  158,  161. 
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Jaxks  L      House  of  Commons  to  commit  for  contempt,  stands  upon  the 
leoa— lfl26.    g,,0|m^i  ^(  reason  and  necessity,  independent  of  any  positive 


authorities  on  the  subject :  but  it  is  also  made  out  by  the 
evidence  of  usage  and  practice,  by  legislative  sanction  and 
recognition,  and  by  the  judgments  of  the  courts  of  law,  in  a 
long  course  of  well-established  precedents  and  authorities.'" 

''  If  there  were  no  precedents  upon  the  subject,  no  legislative 
recognition,  no  practice  or  opinions  in  the  court  of  law,  recog- 
nising such  an  authority,  it  would  still  be  essentially  necessary 
for  the  Houses  of  Parliament  to  have  it;  indeed  that  they 
would  sink  into  utter  contempt  and  inefficiency  without  it. 
Gould  it  be  expected  that  they  should  stand  high  in  the  esti- 
mation and  reverence  of  the  people,  if,  whenever  they  were 
insulted,  they  were  obliged  to  wait  the  comparatively  slow 
proceedings  of  the  ordinary  course  of  law  for  redress  J    That 
the  speaker  with  his  mace  should  be  under  the  necessity  of 
going  before  a  grand  jury  to  prefer  a  bill  of  indictment  for  the 
insult  offered  to  the  House!    They  certainly  must  have  the 
power  of  self-vindication  and  self-protection  in  their  own 
hands ;  and  if  there  be  any  authenticity  in  the  recorded  pre- 
cedents of  parliament,  any  force  in  the  recognition  of  the 
legislature,  and  in  the  decisions  of  the  courts  of  law,  they  have 
such  power.**' 
TheaoideetiiM        ^^  ^^  abstract  poiut  of  view,  the  following  constitutional 
rf^SS^iSt!  P^i^^cipl©^   *re  unquestionable.     That,  by  Stat.  12  and  13 
erwuberttesthe  William  III.  c.  2,  the  English  Constitution  has  its  source 
fined, Jd of        alone  from  ^'mutual  consent,^'  and  from  that  compact  the 
^aS^d^       people  of  England  have  an  inherent  right  of  enjoying  whatever 
which  are  not  80   liberties  the  laws  have  defined,  and  of  resisting  any  restrictions 
which  are  not  so  authorized, — for  the  political  liberty  of  the 
subject  is  a  tranquillity  of  mind,  arising  from  the  opinion 
each  person  has  of  his  safety,  in  not  being  obliged  to  yield 
obedience  to  any  ordinances,  except  such  as  are  expressly 
recognised  by  prescriptive  custom,  or  explained  by  positive 
enactment. 
Theoommonand      That  either  the  common  or  statute  law,  has  unequivocally 
d^!d^r^tam  d^fi^®^  *^®  place  of  jurisdiction,  where  any  question  affecting 
of  juriMUction,     the  property  or  liberty  of  the  subject  is  to  be  determined,  and 
tion^^tag  the  ^^^  ^^^  investigation  should  be  in  the  presence  of  those,  who 
uSS^of The       ^^  recognised  as  the  responsible  administrators  of  the  law, 
mbjecttotobe      pubUcly  discharging  their  duties  through  the  intervention  of  a 
jury,  acting  under  a  commission  of  oyer  and  terminer,  so  that 


determtaied. 
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the  accused,  if  convicted,  may  be  punished  in  accordance  with     Jakes  I. 
the  kw,  but  if  released,  "  eat  inde  sine  die.''  1603-1625. 

It  is  therefore  an  extraordinary  anomaly  in  the  English  Anomaly  in  the 
Constitution,  that  the  principles  contained  in  the  foregoing  ^|^^^^^^ 
decisions,  as  to  the  powers  of  commitment  for  contempt  by  the  ^^^JJ"^ 
commons,  should  have  ever  existed,  because,  under  the  cases  contempt 
that  have  been  cited,  the   House  of  Conmions,  during  its 
sittings,  is  superior  to  the  common  and  statute  law,  and  the 
liberty  of  the  subject  subordinate  to  its  selfish  and  tyran- 
nical caprices : — ^for  in  the  exercise  of  the  process  of  contempt, 
the  evidence  against  the  accused  is  given  without  the  sanction 
of  an  oath,  and,  as  stated  by  Mr.  Pemberton ; — "  They  are  ArwtMryprooeM 
deprived  of  the  assistance  of  counsel;   matters  of  law  are  cuMd.inMMof 
decided  by  persons  wholly  ignorant  of  law :  the  body  which  p^^<««- 
sit  in  judgment  are  usually  interested  in  the  decision : — ^and  EzempuflcftUonB 
accordingly  men  have  been  sent  to  prison  for  expressing  their  ub^^MuS^ 
opinions  on  public  affairs  in  the  most  constitutional  manner;  mi«>i«t««dby 

tno  ^Mwnmflfiiii 

others  for  venturing  to  assert  their  undoubted  rights  to  private 
property;  others  for  bringing  actions  which  the  highest  tri- 
bunals in  the  country  had  declared  to  be  maintainable; 
attorneys  and  counsel  for  performing  their  professional  duty ; 
judges  for  deciding  according  to  law: — in  short,  there  is 
scarcely  any  act,  however  innocent,  or  however  meritorious, 
which  has  not  at  some  period  been  voted  into  a  contempt  of 
one  or  other  House  of  Parliament,  and  that  the  punishments 
awarded  have  often  been  as  barbarous  as  the  grounds  of 
complaint  have  been  frivolous"*':'^ — ^in  fact,  it  was  by  the  exercise 
of  this  authority,  that  a  base  and  selfish  faction,  were  enabled 
at  one  period  of  our  history,  to  veil  the  statues  of  liberty,  and 
then  to  perpetrate  the  foulest  of  regicides. 

But  even  assuming  that  this  ^^  privilege  of  contempt  ^  had  undefinod 
never  been  abused  by  the  commons,  yet  the  existence  of  such  JJJJ^'^^* 
undefined  powers  in  a  popular  assembly,  where  there  is  no  trusted  to  a 

,,..  ,  ,  m  popular  aaaexn-  . 

individual  r€q>oimbility^  is  incompatible  with  a  pure  system  uy.beoamiethcro 
of  constitutional  liberty, — ^because  the  records  of  history  justify  ,^nrfMuty. 
the  degrading  assertion,  that  whenever  the  members  of  a 
popular  and  irresponsible  assembly  have  taken  upon  them- 
selves the  executive  or  administrative,  their  proceedings  have 
invariably  been  so  many  pitiable  satires  upon  justice  and 
common  sense. 


00 


Pemberton  on  ParL  frivilej^e,  2ud  edit  98. 
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James  I. 
1003— 162u. 

pATmrxB  or  Mo- 

ROPOLT,  AMO 
PABUAMBlfTAET 


Fataits  granted 
to  Sir  Giles  Mom- 
pesson  and  Sir 
Fmndfl  Michel. 


Punishment  of 
Michel. 


Ckmimons  dedde 
th^  have  no 
Judicial  powers, 
in  a  case  of  gen^ 
ral  grierance. 


The  parliament  of  1621,  after  a  ^'  supply""  had  been  yoted, 
proceeded  to  examine  the  national  grievances, — ^none  of  which 
had  been  more  grievous  to  the  subject  than  patents  of  mono- 
poly *\  including  licenses  for  exclusively  carrying  on  certain 
trades. 

Patents  had  been  granted  to  Sir  Giles  Mompesson  and 
Sir  Francis  Michel  for  licensing  inns  and  ale-houses,  by  which 
they  had  exacted  great  sums  of  money  under  pretext  of  these 
licenses;  and  when  the  inn-keepers  presumed  to  continue 
their  business,  without  satisfying  the  rapacity  of  the  patentees,, 
they  had  been  severely  punished  by  fine,  imprisonment,  and 
vexatious  prosecutions. 

The  same  persons  'had  also  procured  a  patent,  which  they 
shared  with  Sir  Edward  Villiers,  brother  to  Buckingham,  for 
the  sole  making  of  gold  and  silver  thread  and  lace,  and  had 
obtained  very  extraordinary  powers  for  preventing  any  rival- 
ship  in  these  manufactures.  They  were  armed  with  authority 
to  search  for  all  goods  which  might  interfere  with  their  patent; 
and  even  to  punish,  at  their  own  will  and  discretion,  the 
makers,  importers,  and  venders  of  such  commodities.  Many 
had  grievously  suffered  by  this  exorbitant  jurisdiction;  and 
the  lace,  which  had  been  manufactured  by  the  patentees,  was 
universally  found  to  be  adulterated,  and  to  be  composed  ihore 
of  copper  than  of  the  precious  metals  •'. 

The  king  gave  the  commons  every  facility  in  bringing  to 
justice  these  offenders, — ^although  the  government  were  equally 
guilty  in  conniving  at  such  impositions ;  upon  which  Mom- 
pesson quitted  the  country,  but  Michel  was  arrested,  and  the 
commons  voted  him  incapable  of  retaining  the  commission  of 
the  peace,  and  committed  him  to  the  Tower. 

Doubts  having  subsequently  arisen  amongst  the  members, 
whether  the  commons  possessed  these  powers  of  deprivation 
and  committal,  Noy  and  Hakewill  were  instructed  to  search 
for  precedents,  in  order  to  show  how  far,  and  for  what  offences, 
their  power  extended  to  punish  delinquents  against  the  state, 
as  well  as  those  who  offended  against  the  House. 

In  a  few  days  afterwards,  the  commons  came  to  a  vote  that 
*'  they  must  join  with  the  lords  for  punishing  Sir  Giles  Mom- 
pesson ;  it  being  no  offence  against  our  particular  House,  nor 
any  member  of  it,  but  a  general  grievance 


63  « 


•»  fj  Lingard,  178.  ««  6  Hume,  107,  108. 

^  Debates  of  Commons  in  1021,  103—109,  ed.  Oxf.  1766. 
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The  commona  then  requested  a  conference  with  the  lords,      James  L 
and  informed  them  generally  of  Mompesson^s  offence,  but  did   1- 


not  exhibit  any  distinct  articles  at  their  bar.  The  lords  insti- 
tuted an  inquiry ;  and  having  become  satisfied  of  his  guilt, 
sent  a  message  to  the  commons,  that  they  were  ready  to 
pronounce  sentence. 

The  speaker  accordingly,  attended  by  all  the  House,  de-  PnnWmientof 
manded  judgment  at  the  bar,  when  the  lords  passed  as  heavy  "^^ 
a  sentence  as  could  be  awarded  for  any  misdemeanour;  to 
which  the  king  added,  "  perpetual  banisdiment  **.''     But  it  is 
clear  the  sentence  of  banishment  was  illegal,  the  offence  of  the 
accused  having  been  only  a  misdemeanour. 

The  impeachment  of  Mompesson  was  succeeded  by  others  J^^^®*^^^^^ 
against  his  associate  Miehely  for  the  offence  previously  detailed;  impeached. 
Sir  John  Bennet,  Judge  of  the  Prerogative  Court,  for  corrup- 
tion in  his  office ;  Field,  Bishop  of  Llandaff,  for  being  con- 
cerned in  a  matter  of  bribery ••;  and  Lord  Chancellor  Bacon, 
for  receiving  bribes  from  suitors  in  his  court,  for  which  he  was 
sentenced  to  pay  a  fine  of  40,000/.,  to  be  imprisoned  in  the 
Tower  during  the  king^s  pleasure,  to  be  for  ever  incapable  of 
any  office,  place,  or  employment,  and  never  again  to  sit  in 
parliament,  or  come  within  the  verge  of  the  court  •*. 

This  revival  of  impeachment  is  a  remarkable  event  in  our  Fint  impeach- 

,        ,  -  ,  ,  .  mentby  the  com* 

constitutional  annals.  The  earliest  instance  of  parliamentary 
impeachment,  or  of  a  solemn  accusation  of  any  individual  by 
the  commons  at  the  bar  of  the  lords,  waa  that  of  Lord  Latimer 
in  the  year  1376.  The  latest  hitherto,  was  that  of  the  Duke 
of  Suffolk,  in  1449.  It  had  fallen  into  disuse,  partly  from  the 
loss  of  that  control  which  the  commons  had  obtained  under 
Kichard  II.  and  the  Lancastrian  kings,  and  partly  from  the 
preference  the  Tudor  princes  had  given  to  bills  of  attainder, 
or  of  pains  and  penalties,  when  they  wished  to  turn  the  arm 
of  parliament  against  an  obnoxious  subject  *'. 

There  is  perhaps  no  case  on  record  which  should  serve  to  ca«eof  pioyd. 
inspire  a  jealous  distrust  of  that  undefinable  and  uncontrollable  unoontnoiabie^ 
"privilege  of  parliament,"*'  more  than  that  of  Floyd;  and  as  pri^^'J'weBof  p«^ 


'*  Lords'  Journ.  March  26  &  27,  1621.  Debates  of  Commons,  1621,  114, 
228, 229.  Hacket's  Life  of  Williams,  49^  50^  1  Hallam's  Const.  Hist.  488. 
6  Lingard,  179. 

"  6  Lingard,  182,  183. 

«•  Lords'  Journ.  Mai-ch  20,  April  17,  24,  30,  May  3,  1620. 

"  1  Haflam's  Const,  Hist.  487,  488.    Vide  ante  121,  140. 
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a  proof  of  the  disregard  which  popidar  aaBembliee  entertain  for 
principles  of  justice,  when  satiating  their  reckless  appetites  for 
revenge. 

It  appears  one  Floyd,  a  prisoner  in  the  Fleet,  a  Roman 
Catholic,  had  dropped  some  expressions  in  private  conversation^ 
as  if  he  were  pleased  vrith  the  misfortunes  of  the  Elector 
Palatine  and  his  wife.  At  this  insignificant  circumstance,  the 
rage  of  the  commons  hardly  knew  bounds,  and  they  fixed 
upon  the  most  degrading  punishment  they  could  devise  against 
Floyd. 

The  next  day  a  message  was  communicated  to  them  from 
the  king,  requesting  the  commons  to  consider  whether  they 
could  sentence  one  who  did  not  belong  to  them,  nor  had 
offended  against  the  House  or  any  member  of  it ;  and  whether 
they  could  sentence  a  denying  party  without  the  oath  of 
witnesses,  referring  them  to  an  entry  on  the  Rolls  of  Parliar- 
ment  of  Henry  IV.,  that  the  judicial  power  of  parliament  does 
not  belong  to  the  commons. 

The  conunons  excepted  to  the  Parliament  Roll  of 
1  Henry  IV.,  because  it  was  not  a  statute,  and  persisted  in 
their  first  votes.  The  king  then  requested  them  to  shorw 
precedents  to  support  their  claim;  but  which  they  were 
unable  to  do.  The  lords  requested  a  conference,  and  the 
result  was,  that  the  commons  relinquished  their  pretensions  in 
favour  of  the  lords  ••. 

Floyd,  for  uttering  a  few  contemptible  expressions,  was 
degraded  from  his  gentility,  and  to  be  held  an  infamous  person ; 
his  testimony  not  to  be  received ;  to  ride  from  the  Fleet  to 
Cheapside  on  horseback,  without  a  saddle,  with  his  face  to  the 
horse^s  tail,  and  the  tail  in  his  hand,  and  then  to  stand  two 
hours  in  the  pillory,  and  to  be  branded  in  the  forehead  with, 
the  letter  K;  to  ride  four  days  afterwards  in  the  same  manner 
to  Westminster,  and  then  to  stand  two  hours  more  in  the 
pillory,  with  words  on  a  paper  in  his  hat  showing  his  offence  ; 
to  be  whipped  at  the  cartas  tail  from  the  Fleet  to  Westminster 
Hall ;  to  pay  a  fine  of  5000/. ;  and  to  be  a  prisoner  in  Ne^v- 
gate  during  his  life  ". 

In  1624,  the  constitutional  right  of  the  conunons  to  impeach 

*'  Com.  Journ.  May  5,  12,  18,  1G21. 

'*  Debates  of  Commons  in  1621, 356.    1  Hallam*8  Const.  Hist  493. 
That  part  of  the  sentence  which  rehited  to  the  whipping  was  remitted  by 
the  king;  and  to  prevent  the  recurrenoe  of  punishment  being  awarded  so 
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the  ministers  of  the  crown,  was  again  recognised  in  the  case  of     James  L 

the  Earl  of  Middlesex,  Lord  Treasurer  of  England,  for  bribery 1 

and  other  misdemeanours.   These  proceedings  were  conducted  ^^^^12* 
by  managers  on  the  part  of  the  commons ;  and  the  depositions  ministenof  the 
of  the  vritnesses  were  read  by  the  clerk — mta  voce  examination  njaed.' 
being  dispensed  with  in  political  trials. 

In  consequence  of  the  non-enactment  of  legislative  mea^  MonoiKdiesoon' 
sures  for  thirteen  years,  several  statutes  of  importance  were  ^^^  to  iHw!*" 
enacted  during  the  session  of  1624;  the  most  important  of  stat-siJamesi. 
which,  was  that  for  abolishing  monopolies  for  the  sale  of  mer-  ^^ 
chandise,  or  for  using  any  trade '•.    The  bill  was  conceived  in 
such  terms  as  to  render  it  merely  declaratory;  and  all  mono- 
polies were  condemned,  as  contrary  to  law,  and  to  the  known 
liberties  of  the  people.    It  was  there  supposed,  that  every 
subject  of  England  had  an  entire  power  to  dispose  of  his  own 
actions,  provided  he  did  no  injury  to  any  of  his  fellow-subjects ; 
and  that  no  prerogative  of  tibe  king,  no  power  of  any  magi- 
strate, nothing  but  the  authority  alone  of  laws,  could  restrain 
that  unlimited  freedom. 

In  1606,  the  Enelish  merchants  bavins  loudly  complained  tmCommows 
of  Spanish  depredations'^,  the  Lower  House  sent  a  message  to  mmFSMiii 
the  lords,  desiring  a  conference  with  them,  in  order  that  they  S^^r^mht. 
should  present  joint  petitions  to  the  king  on  the  subject.    The 
lords  took  some  time  to  deliberate  on  this  message,  because ' 
they  said  the  matter  was  weighty  and  rare. 

At  the  conference  which  ensued,  the  Earl  of  Northampton,  original  nght  of 
one  of  the  lords-managers,  stated  that  the  lords  could  not  oom^iuu  to  ex- 
concur  in  forwarding  the  petition  to  the  crown,  because  the  ^^^^^^ 
composition  of  the  House  of  Commons  was,  in  its  first  foun- 
dation, intended  merely  to  be  of  those,  that  have  their  residence 
and  vocation  in  the  places  for  which  they  serve,  and  therefore 
to  have  a  private  and  local  wisdom  according  to  that  compass, 
and  so  not  fit  to  examine  or  determine  secrets  of  state,  which 
depend  upon  such  variety  of  circumstances;  and  although  he 
acknowledged  that  there  were  divers  gentlemen  in  the  House 
of  good  capacity  and  insight  into  matters  of  state,  yet  that 
was  the  accident  of  the  person,  and  not  the  intention  of  the 

disproportionate  to  the  offence,  an  order  was  made^  that,  in  f  ature,  judg- 
ment in  the  House  of  Lords  should  not  be  pronounced  on  the  same  day  on 
which  it  was  voted.— Lords*  Jounu  May  81, 1621. 

7<^  Stat  21  James  1.  c.  3,    Vide  etiam  3  Lost.  181. 

7^  Com.  Joum.  February  25,  1606. 
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place;  and  things  were  to  be  taken  in  the  institution,  and  not 
in  the  practice.  The  commonB  seemed  to  acquiesce  in  these 
contemptuous  observations^',  and  which  were  practically  true 
under  the  House  of  Tudor. 

In  1621,  the  conmions  became  emboldened  from  their  in* 
creased  power,  and  carried  their  researches  into  many  griev- 
ances, which  essentially  affected  the  king;  and  although  James 
was  willing  to  correct  the  abuses  of  the  executive,  he  would 
not  submit  to  have  his  authority  questioned  and  denied,  and 
prorogued  the  parliament  under  pretence  of  the  advanced 
season. 

Upon  its  re-assembling,  the  commons  prepared  a  remon- 
stnmce  which  they  intended  to  carry  to  llie  king,  in  which 
they  entreated  his  majesty  that  he  would  immediately  under- 
take the  defence  of  the  Palatine,  and  maintain  it  by  force  of 
arms;  that  he  would  turn  his  sword  against  Spain,  whose 
armies  and  treasures  were  the  chief  support  of  the  Roman 
Catholic  interest  in  Europe;  that  he  would  enter  into  no 
negociation  for  the  marriage  of  his  son  but  with  a  Protestant 
princess;  that  the  children  of  popish  recusants  should  be 
taken  from  their  parents,  and  be  conunitted  to  the  care  of 
Protestant  teachers  and  schoolmasters;  and  that  the  fines  and 
confiscations,  to  which  the  Roman  Catholics  were  by  law 
liable,  should  be  levied  with  the  utmost  severity'*. 

The  king,  when  he  heard  of  this  bold  and  unprecedented 
remonstrance,  wrote  a  letter  to  the  speaker,  sharply  rebuking 
the  House  for  debating  matters  far  beyond  their  reach  or 
capacity,  and  he  strictly  forbade  them  to  meddle  with  any 
thing  that  regarded  his  government,  or  deep  matters  of  state, 
and  especially  not  to  touch  on  his  son^s  marriage  with  the 
daughter  of  Spain,  nor  to  attack  the  honour  of  that  king,  or 
any  other  of  his  friends  and  confederates. 

In  order  the  more  to  intimidate  them,  he  mentioned  the 
imprisonment  of  Sir  Edwin  Sandys;  and  though  he  denied 
that  the  confinement  of  that  member  had  been  owing  to  any 
offence  conamitted  in  the  House,  he  plainly  told  them,  that  he 
thought  himself  fully  entitled  to  punish  every  misdemeanour 
in  parliament,  as  well  during  its  sitting,  as  after  its  disso- 
lution; and  that  he  intended  thenceforth  to  chastise  any  man 

7*  1  Bacon,  663.    Com.  Jouni.  341.    1  Hallam^s  Congt.  Hist.  439. 
7>  Franklyiii  58, 59.     1  Bushwortb,  40,  41.     Kennet,  787«     6  Home, 
112, 113. 
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whose  insolent  behaviour  there  should  niinister  occasion  of     James  L 
offence".  '"»-»«^- 

The  commons,  not  having  to  fear  the  ^'maledictions^  and  oommona again 
punishment  of  an  Elizabeth,  and  secure  of  popular  support,  '*>°<*'''*'*^ 
from  the  bent  of  the  nation  towards  a  war  with  the  Roman 
Catholics  abroad,  and  the  suppression  of  popery  at  home, 
despised  the  menaces  of  the  crown,  and,  in  a  new  remon- 
strance, they  confirmed  the  preceding,  and  insisted  i:qx>n  a 
constitutional  right  to  investigate  all  state  affairs  ^\ 

In  answer  to  this  remonstrance,  the  king  said  it  was  more  Answer  of  the 
like  a  denunciation  of  war  than  an  address  of  dutiful  subjects;  ^ll^lli^^ 
that  their  pretension  to  inquire  into  all  state  affairs,  without  privilege  sa 

.  •  •     •  treftted  aa  pre~ 

exception,  was  such  a  plenipotence  as  none  of  their  ancestors,  cariooa. 
even  during  the  reign  of  the  weakest  princes,  had  ever  pre- 
tended to;  that  pnblic  transactions  depended  on  a  complication 
of  views  and  intelligence,  with  which  they  were  entirely  unao- 
quainted;  that  they  could  not  better  show  their  wisdom,  as 
well  as  duty,  than  by  keeping  within  their  proper  sphere,  and 
that,  in  any  business  which  depended  on  his  prerogative,  they 
had  no  title  to  interfere  with  their  advice,  except  when  he  was 
pleased  to  desire  it. 

And  concluded  his  answer  with  these  words : — '^  And  though 
we  cannot  allow  of  your  style,  in  mentioning  your  ancient  and 
undoubted  right  and  inheritance,  but  would  rather  have  wished 
that  ye  had  said,  that  your  privileges  were  derived  from  the  grace 
and  permission  of  our  ancestors  and  us  (for  the  most  of  them 
grew  from  precedents,  which  shews  rather  a  toleration  than 
inheritance) ;  yet  we  are  pleased  to  give  you  our  royal  assurance, 
that  as  long  as  you  contain  yoiu'selves  within  the  limits  of 
your  duty,  we  will  be  as  careful  to  maintain  and  preserve  your 
lawful  liberties  and  privileges  as  ever  any  of  our  predecessors 
were,  nay,  as  to  preserve  our  own  royal  prerogative  ^^^'' 

The  commons  saw  their  title  to  every  privilege,  if  not  plainly 
denied,  yet  considered  at  least  as  precarious.  It  might  be 
forfeited  by  abuse,  and  they  had  already  abused  it;  and  after 
a  lengthened  debate,  the  following  protestation  was  entered  in 
their  journals'^: — 

^'  The  conunons  now  assembled  in  parliament,  bemg  justly  riniiiiuM f 

the  conmwwi 
agalnat  the  aa- 

^*  Franklyn,  60.    1  Buahworth,  48.    Kennet,  741.  6  Hume,  114.  aumed  rights  of 

7»  FranklyB,  60.     1  Buhworth,  44.    Keimet,  741.  thecrown. 

7«  Franklyn,  62,  63, 64.    1  Boabwortl^ 46» 47» et seq.    Keimet,743. 

""  Com.  Jonn.  Dec*  18»  1681« 
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occasioned  thereunto,  concerning  sundry  liberties,  franchises, 
privileges,  and  jurisdictions  of  parUament,  amongst  others  not 
herein  mentioned,  do  make  this  protestation  following : — That 
the  liberties,  franchises,  privileges,  and  jurisdictions  of  parlia- 
ment, are  the  ancient  and  undoubted  birthright  and  inheritance 
of  the  subjects  of  England ;  and  that  the  arduous  and  urgent 
affairs  concerning  the  king,  state,  and  the  defence  of  the  realm, 
and  of  the  Church  of  England,  and  the  making  and  mainte- 
nance of  laws,  and  redress  of  mischiefs  and  grievances  which 
daily  happen  within  this  realm,  are  proper  subjects  and  matter 
of  counsel  and  debate  in  parliament;  and  that  in  the  handling 
and  proceeding  of  those  businesses,  every  member  of  the  House 
hath,  and  of  right  ought  to  have,  freedom  of  speech  to  pro- 
pound, treat,  reason,  and  bring  to  conclusion,  the  same;  that 
the  commons  in  parliament  have  like  liberty  and  freedom  to 
treat  of  those  matters  in  such  order  as  in  their  judgments  shall 
seem  fittest;  and  that  every  such  member  of  the  said  House 
hath  like  freedom  from  all  impeachment,  imprisonment,  and 
molestation  (other  than  by  the  censure  of  the  House  itself)  for 
or  concerning  any  bill,  speaking,  reasoning,  or  declaring  of  any 
matter  or  matters  touching  the  parliament,  or  parliament  busi- 
ness; and  that,  if  any  of  the  said  members  be  complained  of, 
and  questioned  for  anything  said  or  done  in  parliament,  the 
same  is  to  be  showed  to  the  king  by  the  advice  and  assent  of 
all  the  commons  assembled  in  parliament,  before  the  king  give 
credence  to  any  private  information.^ 

The  king,  upon  hearing  of  this  protestation,  sent  for  the 
journals  of  the  commons,  and,  before  the  council,  tore  out  the 
protestation ''.  After  such  proceedings,  it  was  useless  to  anti- 
cipate any  amicable  arrangement;  the  parliament  was  accord- 
ingly prorogued,  and  was  then  dissolved  by  proclamation,  in 
which  the  king  made  an  apology  to  the  public  for  his  conduet^% 
and  promised  to  call  another  parliament*^,  but  sent  some  of 
the  most  obnoxious  members  to  prison,  and  others  to  Ireland 
on  business 'S  it  being  the  accustomed  prerogative  of  the 
crown  to  employ  any  man,  even  without  his  consent,  in  any 
branch  of  public  service. 

Notwithstanding  these  procedings,  the  rapid  progress  of 
established  liberty  is  forcibly  illustrated  from  the  fact  that  Sir 

7"  Com.  Journ.  Dec.  18, 1621.  ?*  Franklyn,  66. .  6  Hume,  116. 

^  17  Rymer,  344.    Pari.  Hist.  Carte,  93. 

•1  Franklyn,  66.    1  Rushworth,  66.    Mede'8  Letters,  HarL  MSS.  389. 
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John  Saville,  a  powerful  man  in  the  House  of  Commons,  and    .^^f^. 

a  zealous  opponent  of  the  court,  was  made  comptroller  of  the *- 

household,  a  privy  councillor,  and  soon  after  a  baron'*.   This  is  RWngimport- 
the  first  instance  m  the  history  of  England,   of  any  kings  mosu. 
advancing  a  man  on  account  of  parliamentary  interest,  and  of 
opposition  to  his  measures "';  and  the  parliamentary  events  of 
this  period  caused  men  to  indulge  in  political  reasonings  and 
inquiries,  and  to  form  themselves  into  parties. 

In  1624,  another  parliament  was  summoned,  in  consequence  The  king  ioUcita 
of  the  rupture  with  Spain,  and  the  affairs  of  the  Palatinate;  ]illmQntz«9oc^ 
and  the  king,  in  his  opening  speech,  condescended  to  ask  the  Jjj^"»'»™^ 
advice  of  parliament,  which  he  had  always  rejected,  with 
Regard  to  the  conduct  of  so  important  an  affair  as  his  son^s 
marriage". 

The  commons  voted  three  subsidies,  and  three-fifteenths  suppUeiToted, 

•  ,  ,  .  but  given  to  k 

(being  a  sum  less  than  300,000/.)  for  naval  and  military  arma-  committee  of  fh« 

ments,  and  the  sovereign  voluntarily  offered  that  the  money  ^**"*^ 

should  be  paid  to  a  committee  of  parliament,  and  should  be 

issued  by  them,  without  being  entrusted  to  the  management 

of  the  crown,  and  which  offer  was  gladly  accepted  by  the 

commons,  but  at  the  same  time  they  took  no  notice  of  the 

personal  pecuniary  necessities  of  the  king,  notwithstanding  he 

had  referred  the  highest  matters  of  state  to  their  consideration,  Mattenof  state 

and  promised  not  to  treat  for  peace  without  their  advice.  Thus  ^^^^1^**'* 

\A'as  the  personal  vanity  of  James  humbled,  and  his  previous 

absurd  theories  treated  with  the  utmost  scorn. 


6.  The  Reformation. 

The  policy  of  Elizabeth'^s  government,  both  towards  papists  ThepoUcyofEii- 
and  puritans,  was  guided  by  these  principles,  that  conscience  Roman  cathouos 
is  not  to  be  constrained,  but  won  by  force  of  truth,  with  the  "***!!f*i^' 

'  ^  '  was*  tnat  oon- 

aid  of  time,  and  use  of  all  good  means  of  persuasion ;  and  that  Kienoeisnotto 
cases  of  conscience,  when  they  exceed  their  bounds,  and  grow  won  by  truth  and 
to  be  matter  of  faction,  lose  their  nature ;  and,  however  they  **™^" 
may  be  coloured  with  the  pretence  of  religion,  are  then  to  be 
restrained  and  punished. 

The  Roman  Catholics  anticipated  that,  on  the  accession  of  DiMppointment 
James  I.,  their  religion  would  at  least  be  ^'  tolerated ^^  in  the  cathoUce'Mto 

the  oonduot  of 
James  I< 

•«  Kennet,  749.  "  6  Hnme,  1 17. 

^  Franklyn,  79.     1  Rushworth,  115.    Kennet,  778. 
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Jesuits,  priests, 
■ad  other  semi- 
Baiists,  ordered 
to  quit  the  klng- 
donL 


An  Iftfn  igtfiiit 
Jesuits.  Ac,  to 
hecsnied  Into 
CBceeittloii* 

Stat  1  James  L 
0.4. 


OuvMrof  TU 

PVSlTAllS. 


most  extensive  import  of  the  term ;  but  in  the  Febnuury  after 
his  accession  to  the  throne,  he  acquainted  his  council  that  '^  he 
never  had  an  intention  of  granting  toleration  to  the  papists  ;^ 
that  *^  if  he  thought  his  son  would  condescend  to  any  such 
course,  he  would  wish  the  kingdom  translated  to  his  daughter;**^ 
that  "  the  mitigation  of  the  payment  of  the  recusant  Catholics 
was  in  consideration,  that  not  any  one  of  them  had  lifted  up 
his  hand  against  him,  at  his  coming  in ;  and  so  he  gave  them 
a  year  of  probation  to  conform  themselves ;  which,  seeing  it 
had  not  wrought  that  effect,  he  had  fortified  all  the  laws  that 
were  against  them,  and  made  them  stronger,  (saving  from 
blood,  from  which  he  had  a  natural  aversion,)  and  conunanded 
that  they  should  be  put  into  execution  to  the  uttermost.'^ 

These  sentiments  were  afterwards  promulgated  to  the 
highest  constituted  authorities,  and  the  arrears  of  the  fines 
due  for  recusancy  were  collected  with  great  severity* 

A  proclamation  was  likewise  issued ;  in  which  the  king, 
after  adverting  to  the  disputes  between  the  established  church 
and  the  dissenters,  and  intinuiting  his  hopes  of  a  speedy  and 
satisfactory  settlement  of  these,  he  announced,  that  "  a  greater 
contagion  to  the  national  religion  than  could  proceed  from 
those  light  differences,  was  imminent,  by  pereons,  conmuHi 
enemies  to  them  both, — namely,  the  great  number  of  priests, 
both  seminarists  and  Jesuits,  abounding  in  the  realm ;  partly 
upon  a  vain  confidence  of  some  innovation  in  matten  of  reli- 
gion, to  be  done  by  him,  which  he  never  intended,  nmr  gave 
any  man  cause  to  expect.''^ 

He  therefore  commanded  all  manner  of  Jesuits,  seminarists, 
and  other  priests  whatsoever,  to  depart  from  the  realm,  and 
never  to  return,  upon  pain  of  being  left  to  the  penalty  ot  the 
law,  without  hope  of  favour  or  remission  ^ 

This  proclamation  of  James  was  followed  by  Stat.  1 
James  I.  c.  4,  which  aiacted,  that  the  laws  of  Elizabeth 
against  Jesuits  and  seminary  priests  should  be  put  into 
execution.  Two  third  parts  of  the  real  estates  of  evBry 
offender  Were  directed  to  be  seised  for  recusancy ;  and  all  who 
had  been  or  were  educated  in  seminaries,  wore  rendered 
incapable  of  taking  luided  property  by  descent. 

In  the  reign  of  Henry  VIIL,  those  who  favoured  the 
Reformation  were  generally  inclined  to  the  Lutheran  Creed, 


2  Winwood,  49.    2  Butler*8  Hist  Rom.  Oath.  <?— W. 
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discipline,  and  Liturgy;   in  the  reign  of  Edward  VI.,  they     Jamxs  L 
generally  inclined  to  the  doctrine  of  Calvin ;  but  the  change    ^^^^^^^^* 
of  religion,  during  the  reign  of  Mary,  drove  some  of  the  con- 
scientious reformers  into  exile. 

These  refugees,  in  company  with  the  most  eminent  of  the  Emigntioiiaf 
clergy  of  the  English  Catholic  church,  emigrated  to  Germany  ^^^^^ 
and  Switeerland;  by  the  Calvinists  they  were  received  with  mMyandSwii- 
hospitality  and  kindness,  but  they  were  neglected  and  insulted 
by  the  Lutherans:   and  those  English  martyrs  who,  in  the 
reign  of  Mary,  had  sealed  the  Reformation  with  their  blood, 
Were  designated  by  the  latter  as  the  "  DeviFs  Martyrs  •.'"' 

Divisions  soon  arose  among   the  exiles,   many  of  them  DiaBenMoiu 
preserving  the  form  of  worship  as  inculcated  by  the  English  "n<»o8«>««»fl«- 
Catholic  church,  but  others  preferring  the  Helvetian  rites  on 
account  of  their  greater  simplicity.    The  former  received  the 
appellation  of  conformists,  the  latter  that  of  non-conformists, 
or  puritans  '• 

On  the  accession  of  Elisabeth,  she  perceived  that  the  diffi-  insupanue  difi- 
culties  of  efiectinff  any  sincere  compromise  between  these  two  ^'^^^^^^i*^ 
sects  were  insuperable,  and  she  adhered  to  that  religion  whose  **  oanformM*" 
principles  were  based  upon  the  fundamental  language  of  Holy  ^^^J^'^'^ 
Writ,  and  whose  discipline  approximated  the  nearest  to  pure 
Christian  charity:  thus  rejecting  the  schismatic  doctrines  of 
Bome,  under  which  England  would  have  been  a  priest-ridden 
province,  and  frustrating  the  republican  principles  of  puritan- 
ism,  which  were  inconsistent  with  monarchical  government  as 
established  in  England. 

The  principal  points  in  difference  between  the  Church  of  Digpated  pointi 
England  and  the  puritans,  are  thus  favourably  stated  for  the  ^SJJJ^^oroh 
puritans  by  Mosheim  * : —  and  thepuritMa. 

^'  The  principles  laid  down  by  the  commissioners  of  the 
queen^s  high  court  of  commission  on  the  one  hand,  and  the 
puritans  on  the  other,  were  very  different. 

"  First.  For,  in  the  first  place,  the  former  maintained,  that  Prirnege  of  ra- 
the right  of  reformation,— that  is,  the  privily  of  removing  Z^a^^ 
the  corruptions,  and  of  correcting  the  errors,  that  may  have  ^"*®**"*^V. 
been  introduced  into  the  doctrine,  discipline,  or  worship  of  the  tobytkopuxi- 
church, — ^is  lodged  in  the  sovereign,  or  civil  magistrate  alone ;  **"*' 

'  1  HaUam*g  Const.  Hist  231,  et  seq.    4  Mosheim  (Madakie),  87. 
'  3  Batler*s  Hist.  Bom.  Gath.  372.    Vide  Motgan^s  PhoBnix  Britanniciis. 
^  Mosheim  Cent  XVI.  s.  3,  part  u.  cited  2  Butler*s  Hist  Rom.  Cath. 
372. 
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Jamzs  L 
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The  role  of 
churdidiici- 
pUne,  M  derived 
from  Scripture 
and  the  decision! 
of  the  primitive 
fathers,  otjocted 
to  Iqr  the  piui- 


The  Church  of 
Home  a  true 
church,  though 
corrupt,  not  ad- 
mitted hy  the 
pnrltant. 


The  perfect  fonn 
of  ecclesiastical 
government,  as 
established  dur- 
ing the  first  four 
or  five  centuries, 
opposed  by  the 
^niiitaos. 


while  the  latter  denied  that  the  power  of  the  magiBtrate 
extended  so  far,  and  maintained,  that  it  was  rather  the  busi- 
ness of  the  clergy  to  restore  religion  to  its  native  dignity  and 
lustre. 

''  Secondly.  The  queen^s  commissioners  maintained,  that 
the  rule  of  proceeding,  in  reforming  the  doctrine  or  discipline 
of  the  church,  was  not  to  be  derived  from  the  sacred  writings 
alone,  but  also  from  the  writings  and  decisions  of  the  fathers 
in  the  primitive  ages.  The  puritans,  on  the  contrary,  affirmed, 
that  the  inspired  word  of  God  being  the  pure  and  only  foun- 
tain of  wisdom  and  truth,  it  was  from  thence  alone,  that  the 
rules  and  directions  were  to  be  drawn,  which  were  to  guide 
the  measures  of  those,  who  undertook  to  purify  the  faith,  or  to 
rectify  the  discipline  and  worship  of  the  church ;  and  that  the 
ecclesiastical  institutions  of  the  early  ages,  as  also  the  writings 
of  the  ancient  doctors,  were  absolutely  destitute  of  all  sort  of 
authority. 

'^  Thirdly.  The  queen^s  commissioners  ventured  to  assert, 
that  the  Church  of  Rome  was  a  true  church,  though  corrupt 
and  erroneous  in  many  pioints  of  doctrine  and  government; 
that  the  Roman  pontiff,  though  chargeable  with  temerity  and 
arrogance,  in  assuming  to  himself  the  title  and  jurisdiction  of 
head  of  the  whole  church,  was,  nevertheless,  to  be  esteemed 
a  true  and  lawful  bishop ;  and  consequently,  that  the  mini- 
sters ordained  by  him,  were  qualified  for  performing  the  pas- 
toral duties.  This  was  a  point  which  the  English  bishops 
thought  it  absolutely  necessary  to  maintain,  since  they  could 
not  otherwise  claim  the  honour  of  deriving  their  dignities,  in 
an  iminterrupted  line  of  succession,  from  the  apostles.  But, 
the  puritans  entertained  very  different  notions  of  this  matter ; 
they  considered  the  Romish  hierarchy  as  a  system  of  political 
and  spiritual  tyranny,  that  had  justly  forfeited  the  title  and 
privileges  of  a  true  church ;  they  looked  upon  its  pontiff  as 
Antichrist ;  and  its  discipline  as  vain,  superstitious,  idolatrous, 
and  diametrically  opposite  to  the  injunctions  of  the  Gospel ; 
and  in  consequence  of  this,  they  renounced  its  communion, 
and  regarded  all  approaches  to  its  discipline  and  worship  as 
highly  dangerous  to  tlie  cause  of  true  religion. 

'^  Fourthly.  The  court  commissioners  considered,  as  the 
best  and  most  perfect  form  of  ecclesiastical  government,  that 
which  took  place  during  the  first  four  or  five  centuries :  thej 
even  preferred  it  to  that  which  had  been  instituted  by  the 
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apostles;  becanse,  as  they  alleged,  our  Saviour  and  his  James  I. 
apostles  had  accommodated  the  form  mentioned  in  the  Scrip-  ^^ 
ture  to  the  feeble  and  infant  state  of  the  church,  and  left  it  to 
the  wisdom  and  discretion  of  future  ages  to  modify  it  in  such 
manner,  as  might  be  suitable  to  the  triumphant  progress  of 
Christianity,  the  grandeur  of  a  national  establishment,  and 
also  to  the  ends  of  civil  policy.  The  puritans  asserted,  in 
opposition  to  this,  that  the  rules  of  church  government  were 
clearly  laid  down  in  the  Holy  Scriptures, — ^the  only  standard 
of  spiritual  discipline ;  and  that  the  apostles,  in  establishing 
the  first  Christian  church  on  the  aristocratical  plan  that  was 
then  observed  in  the  Jewish  sanhedrim,  designed  it  as  an 
unchangeable  model,  to  be  followed  in  all  times  and  in  all 
places. 

'^  Fifthly.   The  court  reformers  were  of  opinion,  that  things  Theinterferanoe 
indifferent,  which  are  neither  commanded  nor  forbidden  by  ^^,°repiSjJ** 
the  authority  of  Scripture,  such  as  the  external  rites  of  public  '^^^^^^^ 
worship,  the  kind  of  vestments  that  are  to  be  used  by  the  thinsswhichwe 
clergy,  religious  festivals,  and  the  like,  might  be  ordered,  ^^"d^fop. 
determined,  and  rendered  a  matter  of  obligation,  by  the  autho-  wddcn  by  scrip- 
rity  of  the  civil  magistrate;   and  that  in  such  a  case,  the 
violation  of  his  commands  would  be  no  less  criminal,  than  an 
act  of  rebellion  against  the  laws  of  the  state.     The  puritans 
alleged,  in  answer  to  this  assertion,  that  it  was  an  indecent 
prostitution  of  power  to  impose,  as  necessary  and  indispensable, 
those  things  which  Christ  had  left  in  the  class  of  matters 
indifferent ;  since  this  v^as  a  manifest  encroachment  upon  that 
liberty  with  which  the  divine  Saviour  had  made  us  free.     To 
this  they  added,  that  such  rites  and  ceremonies  as  had  been 
abused  to  idolatrous  purposes,  and  had  a  manifest  tendency  to 
revive  the  impressions  of  superstition  and  popery  in  the  minds 
of  men,  could  by  no  means  be  considered  as  indifferent,  but 
deserved  to  be  rejected,  without  hesitation,  as  impious  and 
profane.    Such,  in  their  estimation,  were  the  religious  cere- 
monies of  ancient  times,  whose  abrogation  was  refused  by  the 
queen  and  her  council.'^ 

No  great  political  calamities  have  ever  befallen  a  civilized  Elizabeth  per- 
state,  without  being  distinctly  foreseen  and  plainly  predicted  ^"^p^^^J^^ 
by  men  wiser  than  their  j^eneration.    Elizabeth  perceived  that  puritans  were 

1  ••!  Ml  1-1  !••  !•!  hostile  to  mo- 

the  principles  of  these  church  revolutionists  were  hostile  to  naxchy. 
monarchy ;  "  men,^  she  said,  "  who  were  over  bold  with  the 
Almighty,  making  too  many  scannings  of  His  blessed  will,  as 
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lawyers  did  with  human  tdetamenta  C  s^d  aba  deelarod,  th»t 
without  meaaiug  to  encourage  the  Bomaniato,  ahQ  oouaidered 
these  persons  more  perilous  to  the  state*. 

The  separation  of  the  puritans  from  the  Church  of  England, 
essentially  began  with  the  Act  of  Uniformity,  in  the  reign  of 
Elizabeth;  the  undisguised  separation  took  place  after  the 
Assembly  of  the  Clergy,  at  Lambeth,  in  1 604, — or,  concisely 
to  state  the  facts,  previous  to  1604>,  they  were  concealed  and 
cowardly  traitors ;  subsequent  to  that  period  they  were  open 
and  audacious  rebels. 

Hume  *  has  justly  observed,  ^'  of  all  the  European  ohurohea, 
which  shook  off  the  yoke  of  papal  authority,  no  one  proceeded 
with  so  much  reason  and  moderation  as  the  Church  of  England ; 
an  advantage  which  had  been  derived  partly  from  the  interpo- 
sition of  the  civil  magistrate  in  this  innovati(Hi,  partly  from  the 
gradual  and  slow  steps  by  which  the  Reformation  was  conducted 
in  that  kingdom.  Rage  and  animosity  against  the  [Roman] 
Catholic  religion  was  as  little  indulged,  as  could  be  supposed 
in  such  a  revolution.  The  fabric  of  the  secular  hierarchy 
was  maintained  entire :  the  ancient  liturgy  was  preserved,  so 
far  as  was  thought  consistent  with  the  new  principles :  many 
ceremonies,  become  venerable  from  age  and  preceding  use, 
were  retained ;  the  splendour  of  the  Roman  worship,  though 
removed,  had  at  least  given  place  to  order  and  decency; 
the  distinctive  habits  of  the  clergy,  according  to  their  different 
ranks,  were  continued :  no  innovati<m  was  admitted,  morely 
from  spite  and  opposition  to  former  usage :  and  the  new  reli- 
gion, by  mitigating  the  genius  of  the  ancient  superstition, 
and  rendering  it  more  compatible  with  the  peaoe  and  interests 
of  society,  had  preserved  itself  in  that  happy  medium  which 

^  Tho  Pre$byieriant  are  the  legitiniate  desoendants  of  the  puritanB. 

The  Independents^  aaother  denomination  of  puritans,  were  founded  by 
Brown,  whose  ohjeot  was  to  model  his  foUow^s  into  the  fbim  of  tke 
Chrifitiax)  Churoh  in  its  earliest  state.  The  extreme  simplioity  of  thia  plan 
was  rejected  in  England,  but  its  leading  principle  was  preserved, — that 
each  congregation  is  itself  a  separate  and  independent  church,  acknow* 
lodging  no  superiority  or  right  of  interference,  in  any  man,  or  in  any  body 
of  men.  This  gave  Uiem  the  name  of  indepoadents,  or  of  eon^^regalioa* 
brethren. 

The  BapHstSf  in  th^  discipline  and  vorehlp,  as  well  as  in  the  indepeB* 
dency  of  their  particular  congregatians,  very  neariy  resemble  tiie  iBdepcn** 
dents ;  but  differ  from  them  in  the  administration  of  baptism, — ^and  this 
denomination  of  Christians  advocated,  from  an  early  period,  the  principles 
of  religious  liberty. 

*  5  Hume,  149. 
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wise  01911  have  always  sought,  and  which  the  people  havQ  ao     Jaxsi  I. 


seldom  been  able  to  maintam  ^'^ 


Those  otigeeta,  which  excited  the  abhorrence  of  the  puritans  The  abhomnce 
were  the  square  cap,  the  tippet,  and  the  suiplioe,  which  they  the**ooiguHng 
called  "conjuring  garments  of  popery ;"*  but  as  long  as  they  J^^?*^ 
only  profesied  to  be  disquieted  by  these  pitiful  scruples,  and 
did  not  openly  seek  to  disturb  the  order,  nor  insult  the  practice 
of  the  EngUsh  Catholic  church,  their  dissenting  principles 
were  tolerated,  as  contemptible. 

But  as  this  faction  increased  in  numbers,  so  did  its  prin-  A«theparitMM 
ciples  approximate  the  nearer  to  treason  and  folly.    The  dis-  number,  w  did 
oipline  of  Calyin,  *'  the  pattern  in  the  mount,'''  was  to  super-  ^^^^^ 
sede  the  £ngliflh  Catholic  church;  without  considering  that  nearer  to  tnMon 
Palvin's  scheme  was  formed  with  relation  to  the  peculiar  *° 
circumstances  of  a  petty  state. 

Calvin  was,  as  Dr,  Southey*  observes,  invited  thither  by  a  vcUcyoiCtMn. 
turbulent  democracy,  who,  having  driven  away  their  bishop 
and  his  clergy,  had  just  lived  long  enough  in  a  state  of  eccle- 
siastical anarchy,  to  feel  the  necessity  of  having  some  discipline 
established  among  them.    An  episcopal  form  was  not  to  be 
thought*  of  there ;  nor  was  there  any  hope  that  the  people 
would  be  satisfied,  unless  the  system  which  he  had  proposed, 
had  at  least  a  democratical  appearance.     Wisely,  therefore, 
because  that  necessity  required  that   his  views  should  be 
shaped  according  to  the  occasion,  he  formed  a  standing  eccle- 
siastical court,  of  which  the  ministers  were  perpetual  members* 
and  Calvin  himself,  perpetual  president;  twice  as  many  of 
the  laity  being  annually  elected  as  their  associates;  to  this 
court,  Aill  power  was  given  to  decide  all  ecclesiastical  causes, 
to  inspect  all  men's  manners,  and  punish,  as  far  as  excommu* 
cation,  all  persons  of  whatsoever  rank.    That  the  discipline  ThecaiTinMio 
was  of  the  most  morose  and  inquisitorial  kind,  • ....  the  mwa^  ^J^JS^diS^ 
bers  of  the  court  being  empowered  to  pry  into  the  private  ^^^^^o^i^ 
affairs  of  every  family,  and  examine  any  person  conoeming  his 

^  There  was  only  one  instanee  in  which  the  spirit  of  contradiotioa  to  the 
Bomanisto  took  place  universally  In  England ;  the  altar  was  removed  from 
the  wall,  was  placed  in  the  middle  of  the  church,  and  was  thenceforth 
denomhmted  the  oonininnion-tahl&  The  reasoa  why  this  innovation  met 
with  such  general  reception,  was,  that  the  nobiUty  and  gentry  got  theirehy 
a  pretence  for  making  spoil  of  the  plate,  vestures,  and  rich  ornaments 
winch  helonged  to  the  altar^  (Heylin,  preface,  3;  Hist.  106.  5  HmnOi  IA2.) 

•  Book  of  the  Church,  412,  413. 

'  Hooker,  Pref.  Eccles.  Polity. 
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James  I.      own  Of  his  neighbours^  conduct  upon  oath, ....  and  that  the 
1603—1625.    ciju^ch  of  Geneva  assumed  as  high  a  tone  as  that  of  Rome, 


must  be  ascribed  something  to  the  temper  of  the  times,  but 
more  to  that  of  the  legislator.*^ 
Difcipiineof  The  puritans   in  England  proposed  this  discipline  as  the 

crivto  i^po«jd,  Qjjiy  j^u^  g^PQ  remedy  for  all  the  evils  incident  to  mankind, 
planted,  there  promising  amoug  what  Walsingham  called  "  other  impossible 
nd^beggan  woudcrs/^  that  if  it  were  once  planted,  there  should  be  neither 
^^^^^     beggars  nor  vagabonds  in  the  land.     "  In  very  truth,*"  said 

Parker",  "  they  are  ambitious  spirits,  and  can  abide  no  supe- 
riority. Their  fancies  are  favoured  of  some  great  calling ;  who 
seek  to  gain  by  other  men^s  losses;  and  most  plausible  are 
these  men''s  devices  to  a  great  number  of  the  people  who 
labour  to  live  in  all  liberty.  But  the  one,  blinded  with  the 
desire  of  getting,  see  not  their  own  fall,  which  no  doubt  will 
follow:  the  other,  hunting  for  alteration,  pull  upon  tiieir 
necks  intolerable  servitude.  For  these  fantastical  spirits, 
which  labour  to  reign  in  men^s  consciences,  will,  if  they  may 
bring  their  purposes  to  pass,  lay  a  heavy  yoke  upon  their 
necks.  In  the  platform  set  down  by  these  new  builders,  we 
evidently  see  the  spoliation  of  the  patrimony  of  Christ,  and  a 
popular  state  to  be  sought.  The  end  will  be  ruin  to  religion, 
and  confusion  to  our  country/^ 
BepMAtioiLof  the  A  8  far  as  it  was  in  the  power  of  the  puritans,  they  separated 
puritans  from      thcmselves  from  the  members  of  the  English  Catholic  church, 

the  incniDON  oi  _      _ 

the  Engudi  ca-  and  rcfusod  to  hold  any  communion  with  them.  Instances 
^  "^  *  occurred,  where  they  were  strong  enough,  of  their  thrusting 
the  clergy  out  of  their  own  churches,  if  they  wore  the  surplice, 
and  taking  away  the  bread  from  the  communion  table,  because 
it  was  in  the  wafer  form.  Some  fanatics"  spit  in  the  face 
of  their  old  acquaintance,  to  testify  their  utter  abhorrence  of 
conformity.  There  were  refractory  clergy  who  refused  to 
baptize^*  by  any  names  which  were  not  to  be  found  in  the 
Scriptures ;  and  as  one  folly  leads  to  another,  the  scriptural 
names  themselves  were  laid  aside,  for  such  significant  appel- 
lations as  *'  "  Deliverance,"*^  *'  Discipline,*"  "  From-above,"*' 
**  More-trial,^'  "  More-fruit,''  "  Joy  again,"  "  Earth,''  "  Dust," 
"  Ashes,"  "  Kill-sin,"  and  "  Fight-the-good-fight-of-faith.'' 
But  it  is  not  in  such  follies  that  the  spirit  of  fanaticism  rests 

"  Strype's  Parker,  433.  **  I  Strype's  Annals,  460. 

"  Strype's  Whitgift,  829. 

>'  Heylin's  Hist,  of  the  Pi-esbyterians,  293.     Str}'pe'8  Whitgifl,  124. 
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contented.     They  boasted  in  the  division  which  they  occa-      James  I. 

flioned,  and  Baid  it  was  an  especial  token  that  the  work  came  1 

from  God,  because  Christ  had  declared"  he  came  not  to  send 
peace  into  the  world,  bnt  a  sword.  That  sword,  it  was  their 
evident  belief,  was  to  be  intrusted  to  their  hands. 

It  was  not  to  be  supposed  that  the  "  Elect ;''  such  as  those  niurt«tioni  ©r 
who  would  not  be  baptized  except  by  a  scnptural  name,  or  «« puritanical 
that  «  Deliverance,^'  "  From  above,''  "  Joy  again,"  "  Kill-  •'«'*•" 
sin,^  &c.,  would  adopt  any  other  precepts,  except  such  as 
were  contained  in  Scripture,  more  particularly  that  injuction 
which  commands  Christian  charity  towards  all  men,  and  con- 
sequently we  find  this  meek  and  religious  sect  thus  expressing 
themselves;  that  every  analogy  with  the  Church  of  Rome  was 
a  symbolizing  with  Antichrist ".  "  What  has  Christ  Jesus 
to  do  with  Belial?  What  has  darkness  to  do  with  light! 
If  surphces,  corner-caps,  and  tippets,  have  been  badges  of 
idolaters,  in  the  very  act  of  their  idolatry ;  why  should  the 
preacher  of  Christian  liberty,  and  the  open  rebuker  of  all 
superstition,  partake  with  the  dregs  of  the  Romish  beast! 
Yea,  who  is  tiiere  that  ought  not  rather  to  be  afraid  of  taking 
in  his  hand,,  or  on  hid  forehead,  the  print  and  mark  of  that 
odious  beast!"  But  this  application  was  rejected  by  the 
"  English  Catholic  Church"." 

So  lone  as  the  puritans  had  been  contented  with  proposing  ProsMiof  pari- 


what  they  desired,  "leaving  it  to  the  providence  of  God,  and  under  the 

to  the  authority  of  the  magistrates,"  they  were  "  charitably"  w-"*""******-- 

treated,  except  in  cases  of  extreme  impertinence ;  but  when 

they,  according  to  their  friend  Walsingham'^,  "  affirmed  that  the 

consent  of  the  magistrate  was  not  to  be  attended ;  when  they 

combined  themselves  by  classes  and  subscriptions ;  when  they 

descended  into  that  vile  and  base  means  of  defacing  the 

government  of  the  church,  by  ridiculous  pasquils ;  when  they 

began  to  make  many  subjects  in  doubt  to  take  an  oath  (which 

is  one  of  the  fundamental  points  of  justice  in  this  land,  and  in 

all  places) ;  when  they  began  to  vaunt  of  their  strength"  and 

number  of  their  partisans  and  followers,  and  to  use  commi- 

nations  that  their  cause  would  prevail,  though  with  uproar 

and  violence ;  then  it  appeared  to  be  no  more  zeal,  no  more 

»*  Strype's  Whitgift,  130.  »  5  Hume,  161/1  Strype,  416. 

>*  Keith,  566.    Knox,  106,  402.    6  Hnme,  152, 
'7  Hacket'8  Life  of  Archb.  Wiltiams,  ii.  147. 
"  Hooker's  Preface,  40. 
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The  pmitaiis 
praBoming  that 
heaven  waa 
thelnbysure 
Inherltanoe,  oon- 
oelye  the  earth 
to  be  thein,  by 
the  fame  title. 


Pnritaiia,Ukeall 
factious  minori- 
ties, make 
amends  by  ao- 
ttvlty  for  their 
mat  of  numbers. 


CSooierenoe  at 
Hampton  Court* 


Nbv  Oode  or 
CAifom,  which 
form  the  basis  of 
the  eooleelastlcal 
law. 


Qoiucienoe,  but  mere  fhctioti  and  divisioa;^  and  ooeroiTo 
measures  were  adq>ted  against  the  non-oonformiirts,  but  it  was 
0Qon  perceived  that  an  appeal  to  armi  would  be  the  fatal 
result. 

The  abominable  doctrine  that  the  Almighty  has  placed  the 
greater  part  of  mankind  under  a  fatal  necessity  of  committing 
the  ojfences  for  which  He  has  predetermined  to  punish  them 
eternally,  became  the  distinguishing  tenet  of  the  non-con* 
formists;  it  increased  their  strength,  because  those  clergy  who 
agreed  with  them  at  first  in  this  point  alone,  gradually  became 
political,  as  well  as  doctrinal,  puritans;  and  it  exasperated  the 
implacable  spirit  of  dissent,  by  filling  them  with  a  spiritual 
pride  as  intolerant  as  it  was  intolerable;  for,  fancying  they 
were  the  favourites  and  the  elect  of  the  Almighty,  they  looked 
upon  all  who  were  not  with  them  as  the  reprobate;  and 
presuming  that  heaven  was  theirs  by  sure  inheritance,  they 
were  ready  on  the  first  opportunity  to  claim  the  earth  also  bj 
the  same  title  ^*. 

The  puritans,  like  all  factious  minorities,  endeavoured,  by 
activity,  to  make  amends  for  their  want  of  numbers.  They 
exerted  themselves  to  get  men  of  their  opinions  returned  to 
parliament;  they  set  forth  books,  and  presented  what  they 
called  the  Humble  Petition  of  the  Thousand  Ministers  (thoqgli 
the  subscription  fell  short  of  that  amount  by  some  hundreds), 
desiring  that  the  offences  in  the  church  might  be  some  removed^ 
some  amended,  and  some  qualified;  offering  to  show  that  what 
they  complained  of  as  abuses  were  not  agreeable  to  the  Scrip- 
tures, if  the  king  would  be  plenaed  to  have  the  point  discuaaed 
either  in  writing  or  by  conference  among  the  learned'^. 

In  accordance  to  their  wishes,  a  conference  was  held  before 
the  privy  council  at  Hampton  Court,  the  king  himself  presiding 
as  moderator,  four  of  the  puritan  clergy  being  summoned  as 
representatives  of  the  ^^  Millenaries,^^— but  this  conference 
terminated  like  others  of  a  similar  character,  the  disputants 
being  rendered  more  implacable  towards  each  other. 

In  1 604,  the  convocation  which  was  assembled  together  with 
the  parliament,  were  directed  to  frame  and  inoorporate  a  new 
body  of  canons.  Little  is  known  in  detail  of  the  history  of 
their  composition,  but  they  chiefly  consist  of  a  digest  of  old 
canons,  to  which  some  new  ones  were  added.    They  are  in 


1*  Southey'6  Book  of  the  Ohurch,  433. 


»  Ibid.  490. 
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munber  ow  hondMd  and  fortjHwe,  wd  form  ibe  baris  of  tba     J^a«  l« 
preient  ecoledastical  ]jftw'\ 


In  conaequenoe  of  these  canons  not  having  received  a  parlia*  TheoMuma  of 
mentary  sanction,  they  are  not  binding  on  die  huty,  except  so  ontiiMUi^.^''^ 
far  as  diey  are  decUiratory  of  the  old.*  It  waa  decided  by  Lord 
Haidwicke,  that  the  clergy,  in  consequence  of  their  subacrip* 
tion,  are  bound  by  the  canons  confirmed  by  the  king  only;  but 
to  render  them  binding  on  the  laity,  they  must  be  confirmed 
by  parliament.  As  these  canons  wero  not  ratified  by  the  two 
houses,  the  new  ones  are  not  binding  except  on  those  who  sub* 
aeribe  them. 

The  ancient  canons,  under  Stat.  25  Henry  VIII.,  c.  19,  Theoanoni 
^e  a  part  of  the  law  of  the  land.    In  examining  into  the  nL^vm-aw, 
legality  of  every  one  of  these  canons,  the  first  point  is  to  ascer-  J^^^^^ 
tain  whether  it  is  more  ancient  than  the  statute  of  Henry  VI IL ; 
the  next  point  is  to  discover  whether  it  is  repugnant  from  the 
law  of  the  land  or  the  king'^s  prerogative.    If  it  were  in  use 
before  the  parsing  of  the  statute,  and  be  not  repugnant  to  law, 
it  is  a  part  of  the  law  of  the  land. 

The  statute  on  which  the  authority  of  the  canon  law  rests,  AnvtoworiiM 
was  intended  only  to  answer  a  temporary  purpose,  namely,  to  xequute. 
afford  the  church  a  body  of  laws,  until  a  review  of  the  whole 
ecclesiastical  constitution  should  be  ocmipleted. .  This  review 
has  never  been  aecompliahed'%  although  obviously  requisite, 
because,  from  the  subsequent  changes  which  have  been  effected 
in  the  ecclesiastical  and  civil  institutions,  these  canons  have 
been  generally  neglected  as  a  code. 

The  conference  at  Hampton  Court  was  productive  of  code-  ALTnAnom  m 
siastical  ordinances.  Thus,  "  Absolution'^  was  defined  by  the  ™ ''"~^' 
words  '*'  remission  of  sins.""  To  the  confirmation  of  children, 
the  word  ^'  examination'^  was  added;  and  in  the  Dominical 
gospels,  ^^  Jesus  said  to  them,''  was  twice  substituted  for 
^^  Jeans  said  to  his  disciples,"  Private  baptism  was  only  to 
be  performed  by  lawful  ministers;  no  part  of  the  Apocrypha 
which  appeared  repugnant  to  the  canonical  Scripture  was  to 
be  read.  Some  limitation  of  the  bishops'  jurisdiction  was  to 
be  made;  and  excommunication,  as  it  was  thai  used,  to  be 
taken  away  both  in  name  and  nature,  instead  of  which,  a  writ 
out  of  Chancery  was  to  be  framed  for  punishing  the  contuma- 

*^  SpArrow*s  Canons.    Bum^s  Eooles.  Law,  Prat  xvl   3  Neal'a  Puritans, 
S5.    Fuller,  x.  28.    2  Short's  Church  Hist  40. 
*  Lathbury*9  Episoopaoy,  72*    Yi4e  ante^  104. 
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James  I.      cions.    Schools  and  preaehera  were  to  be  provided  where  they 

1-  were  needed,  as  soon  as  might  be;  and  where  pluralities  were 

''?™J****°  "^     allowed,  which  was  to  be  as  seldom  as  possible,  the  livings 

were  to  be  near  each  other,  and  the  incumbent  was  to  mamtam 

a  preacher  at  the  one  which  he  did  not  serve  himself.     One 

catechism  was  to  be  made  and  used  in  all  places,  and  order  to 

be  taken  for  an  uniform  translation  of  the  Bible". 

MAiutuosor  The  depravity  of  Elizabeth^s  mind  was  such,  that  although 

thxCluoy.       licentiousness  was  tolerated,  yet  marriage  was  forbidden  to  all 

those  over  whom  she  had  control,  and  consequently  she  conld 

not  be  persuaded  to  legitimate  the  marriage  of  the  clergy,  and 

it  was  only  reluctantly  suffered  during  her  reign ;  but  by  Stat. 

Stat  I  jametL    ]  Jamos  I.  c.  25,  Stat.  2  &  3  and  5  &  6  Edward  VI.  cc.  21  &  1, 

A.  SX. 

were  revived,  by  which  such  contracts  were  made  lawful**. 
EodedMticai  Au  cffcctual  stop  was  put  to  the  alienation  of  church  lands  by 
i^SITi  toi^  Stat.  1  James  I.  c.  8,  whereby  all  grants  or  leases  of  such  to 
1.0.3.  any  person,  even  to  the  king  himself,  for  more  than  one-and* 

twenty  years,  were  declared  void"*. 
Various TXR-  Prior  to  this  reign,  several  versions  of  the  Bible  were  used: 

but  the  most  common  were  the  '^  Bishops^  Bible,^  and  that 
called  the  "  Geneva.'*'  After  Wicliffe's  New  Testament,  the 
first  edition  in  English  was  printed  by  ^'Tindal,^  in  1526,  on 
the  continent.  In  1535,  the  entire  Bible  was  printed,  with  a 
dedication  to  the  king,  by  ^^  Miles  Coverdale.^  This  was  the 
first  translation  of  the  whole  Bible,  and  the  first  allowed  by 
royal  authority.  Two  years  after,  another  edition  was  pub- 
lished, varying  but  little  from  the  former,  bearing  on  the  title- 
page  the  fictitious  name  of  Thomas  Matthew.  It  was  printed 
under  the  superintendence  of  John  Rogers,  the  first  Protestant 
martyr  in  England.  In  1539,  this  translation  was  revised  by 
Cranmer,  and  reprinted  by  Grafton.  These  were  almost  the 
only  English  translations  until  the  reign  of  Mary,  when  the 
exiles  executed  another  at  Geneva.  Goverdale,  Gilby,  Whit- 
tingham,  Knox,  and  others,  were  engaged  in  this  work  at  the 
period  of  the  queen's  death,  and  remained  behind  their  brethren 
for  the  purpose  of  completing  it.  Many  editions  were  pub- 
lished between  the  year  1560,  the  date  of  the  first  edition,  and 
the  year  1616,  the  date  of  the  last.  The  next  translation  was 
set  forth  under  the  auspices  of  Archbishop  Parker,  in  1568 ;  it 

**  Southe7*8  Book  of  the  Church,  429,  430.    2  Short's  Church  Hist.  24, 
et  seq.  ■*  Vide  ante,  246,  247. 

'^  Fuller,  X.  27.    Southey^s  Book  of  the  Church,  433. 
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was  called  the  "Bishops'  Bible,''  and  the  "Great  English      James L 
Bible.''    This  Bible  was  set  up  in  churches,  and  continued  in   — —1 1 


general  use  until  the  present  translation;  while  the  Geneva 
Bible  was  commonly  read  in  private  families'*. 

In  1604  a  royal  commission  was  issued  for  an  authorized  Pubuoationof  aa 
translation  of  the  Bible,  and  which  was  printed  in  1611.    The  utiOT*5tof*°*^ 
commissioners  were  commanded  to  make  as  little  alteration  as  ^'^- 
possible  in  the  "Bishops'  Bible,"  and  wherever  it  did  not 
agree  with  the  original  text,  recourse  was  to  be  had  to  former 
translations '^     No  notes  were  to  be  affixed  beyond  what  the 
literal  explanation  of  the  Hebrew  and  Greek  words  adopted 
into  the  text  might  require ;  and  a  few  marginal  references, 
and  only  a  few,  were  to  be  appended;  and  this  translation  is 
the  Bible  at  present  used*^. 

The  object  which  the  ministers  of  the  "  English  Catholic  The  best  tranaia. 
Church"  thus  attained,  was  the  universal  dissemination  of  the  ^^brew^* 
then  best  translation  of  the  o;riginal  Hebrew  and  Greek  Scrip-  ®"'«*  *«^p- 
tures,  of  which  the  former  was  cited  by  our  blessed  Lord  and 
his  apostles  and  evangelists  without  reproof,  and  has  since  been 
handed  down  to  us,  together  with  the  latter,  by  general  consent 
of  the  early  church,  as  the  repository  of  Divine  learning ;  to 
these  originals  all  translations  must,  in  reason  and  by  the  nature 
of  the  case,  be  referred,  as  the  criterion  for  deciding  differences 
between  them;    and  from  them,  accordingly,  the  Anglican 
church  derives  and  disseminates  her  knowledge  of  God's  truth  '*. 
And  it  is,  as  previously  stated'*,  by  the  adoption  of  this  trans-  msoonumt 
lation  of  the  Bible,  instead  of  the  "  Laiin  VidgaJte^  that  the  Jl^vi^ 
"  Infallible  Church  of  Rome"  has  anathematized  the  English 


^  Lathbury's  Episcopacy,  78,  79.    Luther  by  Biddle,  146-^152. 
^  The  dates  of  the  various  trajidations  ef  the  Bible  are  as  follow 

DATS  DATB 

706  Adhehn,  Saxon  Psalms. 
721  Egbert's  four  Gospels. 
734  Bedels  St.  John's  GospeL 
880  Alfred'sVersion  of  the  Psalms. 
1340  Rolle*s  (or  Hampole's)  Psalms, 

&C. 


1380  WidiiF's  Bible. 

1526  Tyndal's  New  Testament. 

1630  ,,      „     Pentateuch. 

1631  „      „     Jonas. 
G.  Joye,  Isaiah. 


1534  G.  Joye,  Jeremiah,  PsaL  Song 
of  Moses. 

1535  Goverdale's  Bible. 
1537  Matthew's  Bible,  (i.  e.  J. 

Rogers.) 
1539  Great  Bible  (Cranmer's). 

Tavemer's  Bible. 
1560  Geneva  Bible. 
1568  Bishops'  Bible  (Parker's). 
1582  Rhemes  New  Testament 
1609  Douay  Bible. 
1611  Authorized  Yenion. 


«■  ?  Short's  Church  Hist.  62—77. 

^  Mant's  Rome  and  Holy  Scripture  Compared,  10. 

«•  Vide  ante.  202,  203,  218. 
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Catholic  church;  although  the  copies  of  the  "  Latin  Vulgate^ 
were,  at  one  period,  so  various  and  discordant,  that  the  labours 
tft  three  popes,  Pius  IV .,  Sixtus  V.,  and  Clemeut  V III.,  were 
employed  to  procure  a  correct  edition,  so  as  to  supersede  the 
Hebrew  and  Greek  versions".  But  the  Church  of  Bome,  to 
promote  her  temporal  interests,  has  never  hesitated  to  remore 
the  sacred  boundaries  of  right  and  wrong,  and,  as  &r  as  in  her 
lay,  to  teach  mankind  to  call  good  evil,  and  evil  good;  and^ 
speaking  in  a  temporal  sense,  nothing  could  have  withstood  the 
fallacies,  the  seductions,  and  the  violence  of  Rome,  or  have 
triumphed  over  the  republicanism  of  the  puritans,  but  the 
superior  wisdom  and  sanctity  of  the  **  English  Catholic 
Church,*^  a  church  which  is  the  only  firm  basis  of  our  monar- 
chical government,  and  of  that  civil  liberty  which  equally 
protects  and  punishes  the  peasant  and  the  prince,  and  to  an 
extent  unprecedented  in  ancient  or  modem  times, — ^nay,  even 
in  republican  America,  where  liberty  is  the  theory,  and  tla^ery 
the  practice,  and  whose  superior  '*  freedom  of  institutions  "^^ 
consists  solely  in  the  recognition  of  men  and  principles,  which 
in  England  would  be  discarded  with  the  utmost  disgust  for 
their  infidelity,  hypocrisy,  and  despotism. 


CHASLXg  L 

1026—1649. 

Nation  dlTided 
Into  two  partlea, 
of  oourticn  snd 
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Skctioh  IL 
CHARLES  t.,  March  27,  a.d.  1626,— Jasuary  30,  a.d.  1649. 


1.  Cfaanicten   of   the  King   tmd 

Commons. 

2.  Proceedings  of  the  First  Parlia- 

ment. 

3.  The  Pariiament  of  1636. 

4.  lUegal  Taxatioik 

6.  The  Parliament  of  1628. 

6.  The  ParliailMiit  of  19», 

7.  Determination  of  the  King  to 

govem  tHthimt  Ptolialnents, 


and  other  Unconstitntioiial 
ProceedingBi 

8.  The  Court  of  Star  Chamber. 

9.  Illegal   Taxation.— -Case   of 

Hampden. 
16.  The  First  Fariiament  of  16M. 

11.  Invasion  of  the  Scots,  and  the 

«  Ooundl  of  YoriL*" 

12.  The  Long  Pariiamonik 


1.  Chartuiere  of  the  King  and  Commons. 

The  despicable  cbaracter  and  policy  of  James  L  had  been 
such,  that,  on  the  accession  of  Charles  I.,  the  nation  waa 
divided  into  two  parties,  of  "  Courtiers"  and  "  Oppositionists;'^ 
and  the  contest  ultimately  became  so  protracted,  that  resent- 
ment, passion,  prejudices,  and  faction  took  place  on  all  sides. 

'^  Perceval  on  Schism^  368. 
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That  Chaflea  I.  was  an  msincere  maii\  and  a  wicked    CflAmLtst. 
tyrant,  every  unprejudiced  individual  must  admit ;  And,  at    ^^^^^^^' 
the  same  time,  confess  the  character  which  he  has  received  S^J^"' 
from  Hume,  is,  in  many  respects,  destitute  of  truth*;  but 
unconstitutional  as  were  the  acts  of  Charles,  they  were,  in 
comparison  with  those  of  the  '^  commons,'^  perfectly  consistent 
with  true  freedom. 

The  commons,  under  guise  of  the  wordu  "  patriotism^  and  unoonstitatioiua 
**  loyalty,^  committed  acts  unparalleled  in  our  history  for  SJ^SS^l' 
despotism  and  illegality;  in  fact,  we  ever  find  that,  those  who 
are  most  prodigal  in  patriotic  professions,  are  in  practice  the 
most  uncompromising  tyrants,  smd  always  perfidious  in  dis- 
charging those  compacts,  their  being  parties  to  which,  has 
raised  them  from  insignificance  to  power;  for  the  man  of 
hotiour  and  principle  invariably  proves,  in  such  compacts,  the 
dupe  of  the  greatest  rogue ;  and  he  who  makes  the  most  exten<>  He  who  mnkei 
sive  precessions,  is  by  the  unreflecting  portion  <rf  mankind  rf^^roieS**"" 
considered  their  best  friend,  until  when  stripped,  in  most  caaet  laiUMiy  con- 
but  too  late,  of  his  insidious  cloak,  he  is  discovered  to  be  their  imf«flecctagW 
bitterest  foe ;  thus  the  execution  of  Charles  did  not  proceed  ^  i^l2^£J* 
from  patriotic  principles ;  but  wu  the  fiendidi  act  of  a  neet  of  '^^^ 
despots,  in  order  to  gratify  their  selfish  ambition  *. 
/  A  «tnall\  but  all^dominant  faction  of  the  Long  Parliament  con«utatfaBid*. 

^        stroyod  bj  a  tao* 

»  Herbert's  Mem.   Carte's  Life  of  Ormond.    Preface  to  Baron  Masere's  ^^^^^^ 
Tracts.    Lord  John  RusseU's  Const.  Hist.  03,  ed.  I82I.  l^^^  n^  jwOot. 

s  The  king's  manners  were  not  good ;  he  i^ke  and  behaved  to  ladies 
with  indecency  in  public  (Warburton's  Notes  on  Clarendon^  vii.  628)  and 
a  passage  in  Milton's  Defensio  pro  Populo  Anglicano,  quoted  by  Harris  and 
Brodie).  He  once  forgot  himself  so  far  as  to  cane  Sir  Henry  Vane  for 
ooming  iiito  a  room  of  the  palace  reserved  for  persons  of  higher  rank 
(Carte's  Ormond,  L  366).  He  had  in  truth  none  who  loved  him,  till  his 
misfortunes  softened  his  temper  and  excited  sympathy  (2  HaUam's  Const. 
Hist.  897.  Oldmixon  Hist  of  Stuarts,  140.  Bomet^s  Mem.  Dtake  of 
Hamilton,  161.) 

'  Mrs.  Hutchinson  (p.  28d),  alluding  to  the  state  of  parties  in  1647,  says, 
^  Indeed,  as  all  virtues  are  mediums  and  have  their  extremes,  there  rose 
qp  after  in  that  house  a  people,  who  endeavoured  the  levelling  of  all  estates 
and  qualities,  which  those  sober  levellers  were  never  guilty  of  desiring ; 
but  were  men  of  just  and  sober  principles,  of  honest  and  religious  ends,  and 
were  thenefbre  hated  by  all  the  designing,  self-ittterested  men  of  both  f^ 
tions.  Col<mel  Hutchinson  had  a  great  intimacy  with  many  of  these ;  and 
00  fir  as  they  acted  aotfording  to  the  just,  piousi  and  public  spirit  which 
they  professed,  owned  them  and  protected  them  as  fieur  as  he  had  potrer. 
These  were  they  who  first  began  to  discover  the  ambition  of  Lieut. -General 
CromweU  and  his  idolaters,  and  to  suspect  and  dislike  it." 

^  Previous  to  that  parliament,  commonly  called  "  Borebone's  Parliament," 
Ifrhen  the  House  was  fullest,  their  numbers  did  not  much  exceed  one  hun- 
dred, and  on  the  most  impcnrtaiit  divisioDs  fi^uently  not  more  tiiaa  fifty  er 
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Ghakles  L    x^as  composed  of  men,  who  were  utterly  regardless  of  eqaitv, 
1  law  and  justice,  who  despised  and  designedly  destroyed  the 


tiM  oomnKMifl  to> 
irvdt  the  king. 


constitution,  because,  during  its  existence,  they  were  not 
enabled  to  carry  their  principles  of  liberty  into  full  effect, — 
that  is,  by  an  irresponsible  tribunal  to  confiscate  property, — 
trample  upon  the  birthrights  of,  and  deprive  of  existence,  all 
those  who  might  conscientiously  maintain  any  pohtical  or 
religious  feeUngs  at  variance  with  their  own;  but  such  is 
practical  liberty,  when  administered  by  those  who  are  patriots 
but  in  name,  or  by  the  members  of  a  popular  assembly. 

2.  Proceedings  of  the  First  Parliament. 

A.n.  lOM.  Charles  I.  assembled  a  parliament  at  as  early  a  period  as  it 

was  possible,  after  the  death  of  his  father,  and  such  was  his 
confidence  in  national  loyalty,  that  those  connected  with  the 
court  were  prohibited    from   influencing    the  votes  of   the 
electors. 
•Bidteuiif  of  Upon  the  meeting  of  parliament,  the  question  of ''  supply*^ 

occupied  immediate  attention.     The   exchequer   had    been 
exhausted  for  naval  and  military  armaments, — ^anticipations 
by  James  I.  had  been  made  on  the  revenues  of  the  crown, — 
who  had  also  contracted  debts  with  his  subjects  and  foreign 
princes, — and  the  country,  with  the  concurrence  of  the  com- 
mons, was  engaged  in  an  expensive  war ; — to  meet  these  heavy 
and  urgent  demands,  the  commons  voted  a  supply  of  two  sub- 
sidies, amounting  to  140,000/.^  and  made  their  grants   of 
tonnage  and  poundage  last  but  for  one  year  instead  of  the 
king'^s  life,  as  had  for  two  centuries  been  the  practice ;  on 
which  account  the  bill  was  rejected  by  the  lords". 
AithoDghiieiuid       This  couduct  iUustrates  the  bad  feeling  of  the  commons 
m«paort^-    against  a  king  who  at  that  period  had  committed  no  illegal  or 
■****■**•  tyrannical  act,  either  by  word  or  deed ;  and,  although  he  used 

every  possible  entreaty*  to  obtain  an  increase,  the  commons 

sixty  members;  but  it  appeal^  from  the  JoumiUs,  these  men  had  retained 
in  their  own  hands  a  great  part  of  the  executive  government,  notwith- 
standing the  appointment  of  the ''  Ckmndl  of  State,**  especially  the  disposal 
of  offices,  which  were  shared  by  themselves  and  dependants,  and  in  a 
manner  unparalleled  in  history  for  corruption. 

*  Cabala,  224.     6  Lingaid,  240.     1  Hallam*s  Const  Hist.  614. 

■  2  Pari.  Hist.  N.  E.  6. 

^  Dugdale,  25,  26.  6  Pari.  Hist  390,  396,  399.  1  Rushworth,  177,  et 
seq.    Frankl^-n,  108, 109.    Com.  Joum.  August  10,  1625. 
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were  inexorable^  being  pre^determined,  under  the  mask  of   Charles  I. 
*'  flanc5tit/'  and  "  patriotism,"  to  reduce  the  crown  to  the  moat     ^^^— *^»' 
urgent  distress,  and  then  to  dictate  their  terms  of  concession:—* 
and  as  they  afforded  the  crown  only  empty  protestations  of 
duty,  mingled  with  ^^  the  misbodings  of  fankticismS  andj  the 
murmur^  of  distrust,"  were  ultimately  dissolved  at  Oxford. 

In  order  to  pursue  the  Spanish  war,  priyy  seals  were  issued  iflsoe  of  privy 
for  borrowing  money  from  the  subject ;  but  the  amount  thus  "^^^ 
acquired  was   inadequate   to   the    emergency,  and    greatly 
increased  the  unpopularity  of  the  king^ 

3.  The  Parliament  of  1626. 

In  1626,  the  pecuniary  necessities  of  Charles  compelled 
him  to  call  a  parliament,  and  every  improper  effort  was  made 
to  obtain  a  court  preponderance. 

One  of  the  expedients  was  to  nominate  the  popular  leaders  Membtnorthe 
of  the  opposition  as  sherifiB,  by  which  they  became  incapil-  natedaalheiifh. 
citated  to  serve  as  members  of  parliaments  This  device^  as 
shallow  as  extraordinary,  while  it  provoked  a  clamour  against 
the  court,  only  increased  the  popularity  of  the  individuals,  and 
encoul*aged  others  to  occupy  their  ground,  by  the  character 
and  importance  that  it  earned.  It  proved  that  the  king  and 
his  advisers  laboured  under  the  vtdgar  error,  that  a  few  leading 
men  created  the  opposition,  when  in  truth  it  arose  from  causes 
whieh  these  very  men  were  indebted  to  for  all  their  conse- 
quence, and  which  merely  afforded  a  field  for  the  exertion  of 
talent^  that  always  resides  in  the  community*. 

The  policy  of  the  preceding  parliament  was  immediately  Poucyofthe 
pursued ;  four  subsidies  and  three-fifteenths  were  voted,  but  P'«»ding  parua- 
the  passing  Of  that  vote  mto  a  law  was  reserved  till  the  end 
of  the  session')  it  was  therefore  japparent  that,  if  the  king 
did  not  yield  to  their  wishes  in  every  partioular^  be  would 
receive  no  supply*. 

The  impeachment  of  Buckingham  was  determined  upon,  impeaohmeiit  of 
and  the  "  commons,"  to  establish  a  character  for  their  pure  bw'^'I^^**™- 

*  f;  Pftrl*  Hist  S53,  914,    Cora.  Joum.  Jvlj  7>  AvguBt  1, 1096«    1  Rush- 
worth,  281.    6  Lingard,  239. 

*  6  Pari.  Hist.  407.    1  Rushworth,  192. 

*  D'Ewes,  88.    1  RushwortU,  197-    1  Sttafibrd*6  Lettera  and  Despatdies, 
30, 31.    6  Lingard,  246.    Com.  Joum.  Feh.  10,  27,  June  9,  1626. 

^  2  Brodie,  89.  '  Com.  Joum.  March  27, 102a 

'  1  Ru«»hwort]^  284.     6  Tarl.  Hist.  449. 

2  « 
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Chakx.es  I.    seuee  of  justice,  in  the  absence  of  legal  proof  of  his  crimi- 
1025—1649.    uaiiijy^  came  to  a  vote,  that "  common  fame  was  a  good  ground 


of  accusation  by  the  commons  ^^^  and  proceeded  to  frame 
articles  against  the  duke,  which  were  specimens  of  frivolity 
and  falsehood*.  The  commons  carried  their  impeachment  to 
the  bar  of  the  House  of  Lords,  with  a  request  that  the  duke 
might  be  committed  to  the  Tower,  but  which  was  not  com- 
plied with,  because  the  commons  had  not  heard  any  evidence 
in  support  of  their  accusation ;  and,  however  much  such  con- 
duct of  the  conmions  ought  to  be  execrated  by  posterity,  yet 
it  is  impossible,  in  an  abstract  sense,  to  be  the  apologist  of 
Buckingham, — ^he  who  had,  by  his  upstart  insolence,  caused 
the  war  with  Spain,  and  he  who,  from  the  non-gratification  of 
his  adulterous  lust^  subsequently  involved  the  nation  in 
another  war  with  France. 
insDitt  offend  to  Notwithstanding  the  dependance  of  Charles  upon  the 
^e  S^J°°°*  ^  House,  he  seized  every  opportunity  uselessly  to  insult  them ; 
thus  during  the  impeachment  of  Buckingham,  he  caused  him 
to  be  elected  Chancellor  of  the  University  of  Cambridge,  and 
then  wrote  a  public  letter,  eulogizing  the  duke,  and  returning 
them  thanks  for  his  election'. 

The  king  conunanded  the  House  not  to  meddle  with  his 
minister  and  servant,  Buckingham;  and  ordered  them  to 
finish,  in  a  few  days,  the  bill  which  they  had  begun  for  the 
subsidies,  and  to  make  some  addition  to  them ;  otherwise  thev 
XmpriflODinfl&t  of  must  uot  expect  to  sit  any  longer*:  he  likewise  sent  to  prison** 
Sir  Dudley  Digges  and  Sir  John  Elliott,  who  managed  the 
impeachment  against  Buckingham  before  the  House  of  JLords; 
but  the  commons  insisted  and  obtained  their  inmiediate 
release,  and  it  is  doubtful  whether  the  king  had  not  reoonne 
to  wilful  falsehood  in  order  to  justify  his  conduct". 

The  king,  not  content  with  irritating  the  commons,  pursued 
a  similar  course  with  the  House  of  Lords,  and  forced  that 


«  1  Rushworth,  217.     Whitlocke,  5.    6  Home,  216. 

*  1  Rushworth,  306,  et  seq. ;  375,  et  seq.    3  Lords*  JonnL  618*     Com. 
Joum.  Maich  25, 1626.    Whitlocke,  7. 

7  1  Clamidoii,  38.    1  Motteville,  231.    Gabala^  252^  253.    4  Mem.  Cmr* 
dinal  de  Retz,  185. 
'  1  Rushworth,  371.     Whitlooke,  7. 

*  6  Pari  Hist.  444 ;  sed  vide  Ibid.  451.    1  Rushworth,  225.    Franklyn, 
118. 

1®  1  Rushworth,  356. 

'^  Ibid.  358,  361.     1  Hatsell,  147.     Fraiiklyn,  180.    FftrL  Hist.  119. 
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body  to  make  a  resolution  **,  "  That  no  lord  of  parliament,  Chakles  I. 
the  parliament  sitting,  or  within  the  usual  times  of  privilege  ^^^^— ^^^- 
of  parliament,  is  to  be  imprisoned  or  restrained  without  sen-  ^*«»»»»tton8o' 

J.  jj»^T-TTi-i«  «i  the  lord»  on  their 

tence  or  order  of  the  House,  unless  it  be  for  treason,  or  felony,  pemmai  freedom 
or  for  refusing  to  give  surety  for  the  peace;"  and  they  insisted  ^J"'^^'**"' 
upon  the  release  of  the  Earl  of  Arundel,  who  was  illegally 
confined  in  the  Tower,  on  account  of  a  marriage  which  his 
son  had  msAe  with  a  lady  of  royal  blood  ^';  and  also  insisted 
that  a  writ  of  summons  should  be  forwarded,  as  a  matter  of 
right,  to  the  Earl  of  Bristol,  which  had  been  withheld,  in 
order  to  screen  Buckingham  from  the  just  complaints  which 
the  earl  had  against  him:  the  writ  was  forwarded,  but 
with  a  private  order  from  the  king  not  to  take  his  seat.  The 
earl  forwarded  the  order  to  the  House  of  Lords ;  but  the  king 
more  effectually  interposed,  by  ordering  the  attorney-general 
to  exhibit  charges  against  the  earP\  and  who  was  subse- 
quently committed  to  the  Tower  ^^:  the  indecency  of  this 
active  interference  by  the  king,  his  subsequent  tampering 
with  the  lords '%  and  his  prohibition  to  the  judges  not  to 
answer  certain  legal  questions  ^^,  in  order  to  secure  the  convic- 
tion of  Bristol '",  requires  no  commentary. 

Nothing,  perhaps,  rendered  the  commons  more  inflexible  in  iiie  commons 
the  prosecution  of  their  policy,  than  their  being  threatened  by  ^^^JJ^^he 
the  king  that,  if  they  did  not  furnish  him  with  supplies,  he  ■bouidbeouiged 
should  be  obliged  to  try  new  counsds^  and  which  message  was  mib. 
followed  up  by  a  speech  from  Sir  Dudley  Carleton,  the  vice- 
chamberlain, — ^^  I  pray  you  consider,"'*  said  he,  ^*  what  these 
new  counsels  are  or  may  be ;  I  fear  to  declare  those  that  I 
conceive.     In  all  Christian  kingdoms,  you  know  that  parlia- 
ments were  in  use  anciently,  by  which  those  kingdoms  were 
governed  in  a  most  flourishing  manner,  until  the  monarchs 
began  to  know  their  own  strength,  and,  seeing  the  turbulent 
spirits  of  their  parliaments,  at  length  they,  by  little  and  little, 
began  to  stand  on  their  prerogatives,  and  at  last  overthrew  the 

"  HatseU,  141.    2  ParL  Hist.  N.  E.  125. 

^*  3  Lords*  Joum.  526, 528, 552, 558,  562, 564,  566,  580, 581, 594, 630, 646, 
650--655.  2  Cobbett*s  Pari.  Hist.  168.  7  Old  Pari  Hist.  284.  Franklyn, 
189.    Sanderson,  58.     1  Rushworth,  195. 

^«  3  Lords*  Joum.  537,  544,  563,  567,  578,  582,  632. 

^'  Ibid.  592,  655—663,  682.     6  Lingard,  255. 

w  2  ParL  Hist.  N.  E.  97,  98, 132.  ^'^  Ibid.  103, 106. 

^*  Vide  Biistors  Defence,  1  Rushworth,  269.  7  Old  Pari.  Hist.  21. 
2  Gobbett*s  ParL  Hist.  134.  1  llardwick*8  CoL  HowelPs  Familiar  Letters, 
116.    Cabala,  95. 
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Tyrumlcal  con- 
duct of  Che  oom- 


LnpoUoyof 
diMolTlngthe 


parliaments,  throughout  Christendom,  except  here  only  with 
UB.  Let  us  be  careful,  then,  to  presenre  the  king^s  good 
opinion  of  parliaments,  which  bringeth  such  happiness  to  this 
nation,  and  makes  us  envied  of  all  others,  while  there  is 
this  sweetness  between  his  majesty  and  the  commons ;  lesi 
we  lose  the  repute  of  a  free  people  by  our  turbulency  in 
parliament  ^*.^ 

After  such  language,  the  people  would  have  been  lost  to 
all  sense  of  honorable  independence,  if  they  had  not  required 
their  representatives  to  oppose  the  measures  of  the  court,  and 
to  erect  such  barriers,  as  would  preclude  any  tyrant  firom 
destroying  their  constitutional  liberties. 

But  the  commons  acted  in  a  manner  almost  equally  tyrant 
nical.  Thus  they  thought  it  a  suffioient  reason  for  disqualifying 
any  one  from  holding  an  office,  that  his  wife,  relations,  or 
companions  were  papists,  though  he  himself  were  a  con- 
formist'®; they  claimed  the  execution  of  the  penal  laws  against 
Catholics,  and  presented  to  the  king  a  list  of  official  person* 
ages,  who  were  convicted  ot  suspected  feousants,  in  ohler  to 
their  removal";  they  prepared  a  remonstrance  against  the 
levying  of  tonnage  and  poundage  without  consent  of  parlia- 
ment'*; and  also  intended  to  present  a  petition,  which  would 
then  have  been  equivalent  to  a  demand,  for  removing  Book* 
ingham  from  his  majesty'^s  person  and  council".  But  to 
prevent  the  execution  of  these  projects,  the  king,  ecmtrarj  to 
the  advice  of  the  House  of  Lords '^  and  in  oppositioti  to  the 
privy  council '^  dissolved  the  parliament. 

However  incensed  the  king  might  have  been,  this  dissolu- 
tion was  ati  impolitic  measure,  as  every  House^  for  a  consi- 
derable period,  had  successively  itnbibed  a  more  deep-rooted 
hatred  and  defiance  of  the  crown,  and,  from  such  conduct, 
acquired  proportionate  populmty  with  the  numerical  portion 
of  the  country. 


"  1  Rnflhworth,  369.    Whitlocke,  6.  »  6  Hume,  9fi0. 

•  "  Com.  Joum.  Feb.  15,  21.  March  7,  9.  May  3^  11,  23l.  June  6,  1820. 
Franklyn,  195.    6  Lingard,  247. 

*■  6  Hume,  220—222. 

"  1  Rushworth,  400.    Franklyn,  199. 

**  1  RuBhworth,  39a    Sanderson's  Life  of  Charles  L  58. 

*^  Mede'8  Letters,  cited  1  Hallam's  Const  UiaU  520. 
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4.  lUegdl  Taxation, 

Such  were  the  inflated  notions  relative  to  kingly  prerogative,    Ouablsb  I. 
and  the  contempt  for  national  rights,  which  Charles  had  im-    ^^^^— ^^^' 
bibed,  that  had  h^  been  able  to  subdue  the  people,  either  by 
corruption  or  brute  force,  it  would  have  been  used,  and  par- 
liameqts  annihilated;  but  the  only  policy  he  could  pursue  in  DeBpotic policy 
order  to  recruit  his  finances,  was  to  adopt  the  precedents  of  "^^^^^^^^^ff- 
the  House  of  Tudor,  ^d  such  resources  aei  his  own  fertile 
imagination  might  suggest. 


A  commission  was  granted  to  compound  with  the  Boman  comporitfcm 

with  the  r 
OathoUoa. 


Catholics,  and  to  agree  for  dispeasing  with  the  penal  laws  ^^^'^o**""" 


enacted  against  then^';  from  the  nobility  he  required  assist- 

ance,  but  which  was  sparingly  afforded;  from  London  a  loan' 

of  100,000?.  was  demanded,  but  which  was  refused*;  fropi 

the  maritime  towns,  and  adjacent  counties,  a  specified  number 

of  anned  vessels  were  required  in  order  to  equip  a  fleet',  Exaotionof loans 

a  course  which  Elizabeth  had  adopted ;  and  loans  and  benevo-  J|^ee>.  ^^ 

lences  were  exacted  from  all  persons  *. 

The  foreign  policy  of  the  country  having  unexpectedly 
experienced  sad  reverses,  the  crown  was  reduced  to  the 
extreme  of  necessity ;  and  the  ministry  finding  it  impossible 
to  persuade  the  nation  that,  because  subsidies  had  been  voted 
in  the  House  of  Commons,  they  should  not  refuse  to  pay  them, 
though  no  bill  had  been  passed  for  that  purpose  ^  issued  an 
act  of  council,  ordering  a  "  general  loan''  from  the  subject,  as 
assessed  in  the  Rolls  of  the  Is^st  proposed^  but  not  enacted,  Actofcoonou, 
subsidy;  and  it  was  stated,  that  the  sums  so  to  be  exacted,  ^JJj^^ ***"*" 
were  not  to  be  called  "  subsidies,''  but  "  loans  *." 

The  commissioners  were  enjoined, — "  If  any  shall  refuse  to  injuncuons 
lend,  and  shall  make  delays  or  excuses,  and  persist  in  his  j^^j^JJl^ 
obstinacy,  that  they  examine  him  upon  oath,  whether  he  has 
been  dealt  with  to  deny,  or  refuse  to  lend,  or  make  an  excuse 
for  not  lending  ?  who  has  dealt  with  him,  and  what  speeches 
or  persuasions  were  used  to  that  purpose  ?  and  that  they  also 
shall  charge  every  such  person,  in  his  majesty's  name,  upon 

^  1  BmhwMrih,  413.    WbHloeke,  7*    6  Home,  924. 

*  1  Rnfihworth,  415—431.    Franldvii,  906.  *  1  Rnshworth,  415. 

*  18  Rymer,  730, 7, 9, 41,  65, 71, 86.    I  Biiflhworth,  416,  el  teq.     0  lin- 
gard,256. 

<»  Mede's  Letten,'cited  1  HaUam's  Cwsi.  Hist  531.    Harleian  MSS.  37, 
foL  192.  *  Ibid. 
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the  writ  of 
hdbtoi  corpug. 


Tampering  with 
the  judges. 


bib  allegiance,  not  to  disclose  to  any  one  what  his  answer 
was  ^'" 

To  support  these  proceedings,  Sibthorpe  and  Manwaring, 
by  command  of  the  king',  inculcated  from  the  pulpit  the 
doctrine  of  ^^  passive  obedience  ;^  the  whole  authority  of  the 
state  was  represented  as  belonging  to  the  king  alone,  and  all 
limitations  of  law  and  constitution  were  rejected  as  seditions 
and  impious*;  and  Archbishop  Abbot,  who  refused  to  license 
such  doctrines,  was  suspended  from  the  exercise  of  his  office, 
banished  from  London,  and  confined  to  one  of  his  country 
seats  *•. 

Unless  the  nation  were  steeped  in  infamy  and  cowardice, 
it  was  not  to  be  supposed  they  could  tacitly  submit  to  such 
measures,  although  the  council  had  determined  to  enforce 
their  ordinances.  Many  refused  to  pay  the  sums  for  which 
they  had  been  assessed;  and  for  such  contumacy,  were 
either  impressed  for  the  navy,  committed  to  prison,  or  had 
soldiers  billeted  upon  them'^;  amongst  those  who  had  been 
so  committed,  were  Sir  Thomas  Darnel,  Sir  John  Corbet, 
Sir  Walter  Earl,  Sir  John  Heveningham,  and  Sir  Edmond 
Hambden,  who  demanded  immediate  releasement,  not  as  a 
favour,  but  as  a  legal  birthright,  and  sued  out  a  writ  of  habeas 
corpus  ". 

The  return  made  to  the  writ  was,  that  the  warrant  assigned 
no  cause  for  their  commitment,  but  that  their  detention  was 
commanded  by  the  king  and  council ;  to  which  it  was  pleaded 
that  this  was  not  sufficient  cause  for  refusing  bail  or  release- 
ment to  the  prisoners. 

The  crown,  in  order  to  secure  a  favourable  judgment, 
removed  Sir  Randolf  Crew  from,  and  appointed  Sir  Nicholas 
Hyde  to,  the  office  of  chief  justice :  and  although  the  pri- 
soners demanded  their  release  under  the  twenty-ninth  section 
of  Magna  Charta,  which  provides  that  ^'  no  free  man  shall  be 
taken  or  imprisoned,  unless  by  lawful  judgment  of  his  peers, 
QT  the  law  of  the  land;^^  and  also,  under  Stat.  25  Edward  III., 
that  ^'  no  one  shall  be  taken  by  petition  or  suggestion  to  the 

7  1  Ruflhworth,  419.    Franklyn,  207*    18  Rymer,  886—842. 

*  18  Rymer,  764.    Bibliotheca  Regia,  208-^ft.    4  Wilkms'  Con.  471. 
Heylm*s  life  of  Laud,  161  et  seq.    Laud's  Diary. 

•  1  Rufihworth,  422.    FranUyu,  208. 
1^  1  RuBhworih,  431.    6  Hume,  226. 

"  Ibid.  419,  422,  431.    7  ParL  Hist.  310. 

1*  1  Rushworth,  458.    Fraiildyii,  224.    Wbitlocke,  8. 
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king  or  his  council,  unless  it  be  (Le.y  but  only,)  by  indictment    Chahles  I. 

or  presentment,  or  by  writ  original  at  the  conunon  law,"  the  _L 

court  were  so  base,  as  to  act  upon  similar  principles  to  those 
by  which  their  timorous  and  corrupt  predecessors  had  been 
influenced  in  34  Elizabeth,  as  to  order  a  general  judgment  to 
be  entered,  that  no  bail  could  be  granted  upon  a  conmiitment 
by  the  king  in  council  ^'. 

The  money  of  which  the  people  were  robbed,  under  the  parliament 
plea  of  '^  prerogative,"  was  insufficient  to  conduct  the  govern- 
ment in  its  domestic  and  foreign  relations ;  and  such  was  the 
universal  discontent,  that  to  continue  its  exaction  was  physi- 
cally impossible :  it  was  therefore  imperative  to  call  a  parlia- 
ment, and  the  dislike  of  Charles  to  that  assembly  was  exem- 
plified at  the  council-table,  when  some  proposing  a  parliament, 
the  king  said,  '^  he  did  abominate  the  name  '^." 


5.  The  Parliament  0/1628. 

Upon  its  assembling,  it  was  found  to  consist  of  men  who 
justly  held  in  abhorrence  the  conduct  of  the  crown, — and, 
moreover,  were  possessed  of  such  riches,  that  their  property 
was  computed  to  surpass  three  times  that  of  the  House  of 
Peers';  and  although  many  of  the  members  had  been  cast  The  court  in  a 
into  prison,  and  all  of  them  had  suffered  by  the  royal  despot-  ™*^'**y- 
ism,  their  deliberations  were  not  intemperate,  but  were  con- 
ducted with  discretion  and  firmness,  being  aware  that  the 
executive  had  every  inclination  to  invade  their  essential  pri- 
vileges, either  in  speech,  person,  or  estate. 

The  king,  as  if  to  establish  another  proof  of  his  indiscretion,  indiaoreetian- 
acquainted  the  House,  in  his  first  speech,  that,  "  if  they  should  J^tl»^^* 
not  do  their  duties  in  contributing  to  the  necessities  of  the 
state,  he  must,  in  discharge  of  his  conscience,  use  those  other 
means  which  God  had  put  into  his  hands,  in  order  to  save 
that  which  the  follies  of  other  men  may  otherwise  hazard  to 
lose.  Take  not  this  as  a  threatening,"  added  his  majesty, 
"  for  I  scorn  to  threaten  any  but  my  equals;  but  an  admonition 
from  him,  that  both  out  of  nature  and  duty,  hath  most  care  of 
your  preservations  and  prosperities'." 

"*  7  State  Trials,  147*    Vide  ante  370,  271. 

^*  Mede*8  Letters,  Sept  30, 1026.         >  Sanderson,  106.    Walker,  330. 

>  3  Lords*  Jonrn.  087.  1  Rii8hwortli,477.  Franklyn,  233.  0  Liiigard»  272. 
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The  oommons 
1x>und  to  watch 
the  measoree  of 
the  ezecutiye. 


Acts  of  power 
may  caniiiUy  be 
exercind,  and 
yet  liberty  ezJfit. 


Complaint  of 
giieWiceB. 


The  lord  keeper,  by  the  king^s  direetion,  aabjoined, — '^  This 
way  of  parliamentary  supplies,  as  his  majesty  told  yon,  he 
hath  chosen,  not  as  the  only  way,  but  as  the  fittest,  not 
because  he  is  destitute  of  others,  but  because  it  is  most  agree- 
able to  the  goodness  of  his  own  most  gracious  disposition,  and 
to  the  desire  and  weal  of  his  peq)le.  If  this  be  deferred, 
necessity  and  the  sword  of  the  enemy  make  way  for  the 
others.  Remember  his  majesty's  admonition,  I  say,  re- 
member it  *y 

The  constitution  had  recognised  ^  that  the  commons  were 
not  only  entitled,  but  bound,  to  watch  the  measures  of  the 
executive;  as  disposing  of  the  public  money,  they  were 
imperiously  called  upon  to  inquire  into  the  causes  of  every 
demand,  and  to  be  satisfied,  not  only  of  its  necessity,  imd  of 
the  integrity  of  the  ministers  to  devote  it  to  its  legitimate 
object,  but  of  their  ability  to  employ  it  to  the  best  advantage'. 

Though  precedents  were  pleaded  in  favour  of  the  hinge's 
measures,  a  considerable  difibrence,  upon  comparison,  was 
observed  between  the  cases.  Acts  of  power,  however  irre- 
gular, might  casually,  and  at  intervals,  be  exercised  by  a 
prince  for  the  sake  of  dispatch  an4  expediepcy;  and  yet 
liberty  still  subsist,  in  some  tolerable  degree,  under  his  admi- 
nistration. 

But  when  all  these  were  reduced  into  a  system,  were 
exerted  without  interruption,  were  studiously  sought  for,  in 
o^der  to  supply  the  place  of  laws,  and  subdue  the  refractory 
spirit  of  the  nation,  it  was  pecessary  to  find  some  speedy 
remedy,  or  finally  to  abandop  all  hqpes  of  preserving  the  free- 
dom of  the  constitution '. 

These  sentiments  dictated  the  proceedings  of  the  commons ; 
an  unopposed  vote  was  passed  against  arbitrary  imprisonments 
and  forced  loans  ^  and  five  subsidies  were  likewise  voted, 
which  were  to  be  payable  within  the  space  of  twelve  months, 
but  no  sophistry  could  induce  them  to  pass  this  VesolutioQ 
into  a  law,  imtil  a  constitutional  redress  of  grievances  had 
been  obtained. 

Forc^  loans,  benevolences,  taxes  without  consent  of  par- 

'  1  Rushwortli,  479.    Franklyn^  234. 

*  Vide  ante  99,  105,  121,  126.  «  2  Brodie,  103. 

«6Hume,  231.    Franklyn,  S43,946.     1  Jtoshn^ortfi,  499, 608,    7  F^tti 
HistSSS. 
7  Fnuiklyn»  251.    1  Kofihworth,  518.    Wbitiock^  a 
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liament,  arbitrary  imprisonments,  billeting  of  aoldieni  for  the  Ghaei.ss  I. 
purposes  of  oppression,  and  commissions  to  try  military  i?^zl?l?L 
offenders  by  martial  law,  were  the  grievances  of  which  the 
commons  complained:  and  as,  in  truth,  they  only  sought 
those  priyileges  which  had  belonged  to  their  ancestors,  they 
resolved  to  call  their  demands  a  ^'  Petition  of  Right,^  as 
implying  that  it  contained  a  corroboration  or  explanation  of 
the  ancient  constitution,  but  which  the  kings  had  ever,  in 
cases  of  necessity  or  expediency,  been  accustomed  at  intervals 
to  elude,  and  they  disclaimed  any  infringement  upon  royal 
prerogative,  or  acquisition  of  new  liberties. 

The  Petition  of  Rights  after  enumerating  the  recent  viola-  Petition  of 
tions  of  the  laws  respecting  illegal  exactions,  arbitrary  oom-f 
mitments,  quartering  of  soldiers  or  sailors,  and  infliction  of  ^^^^ 
punishment  by  martial  law,  prays  the  king  ^'  that  no  man 
hereafter  ^be  compelled  to  make  or  yield  ai^y  gift,  loan,  bene? 
volence,  tax,  or  such  like  charge,  without  common  oonseot  by 
act  of  parliament ;  and  that  none  be  called  to  make  answer  or 
take  such  oath,  or  to  give  attendance,  or  be  confined,  or  other- 
wise molested  or  disquieted  concerning  the  same,  or  for  reftisal 
thereof;  and  that  no  freeman,  in  any  such  manner  as  is 
before  mentioned,  be  imprisoned  or  detained ;  and  that  your 
majesty  would  be  pleased  to  remove  the  said  soldiers  and 
mariners,  and  that  your  people  may  not  be  so  bnrthened  in 
time  to  come;  and  that  the  aforesaid  commissions  for  pro- 
ceeding by  martial  law  may  be  revoked  and  annulled ;  and 
that  hereafter  no  commissions  of  the  like  nature  may  issue 
forth  to  any  person  or  persons  whatsoever  to  be  executed  aa 
aforesaid,  lest  by  colour  of  them  any  of  your  majesty^s  subjects 
be  destroyed  or  put  to  death  contrary  to  the  laws  and  franchise 
of  the  land  •." 

The  hypocritical  and  despotic  character  of  Charles  is  exem-  The  hypooritioai 
plified  by  his  conduct  previous  to  the  passing  of  this  statute,  J^te^oTchiSei 
— such  as  secretly  consulting  the  judges  as  to  the  mode  in  uinrtnted. 
which  its  provisions  could  be  evaded ',  [sending  a  letter  to  ^\ 
and  procuring  the  interference  of  the  peers",  ip  order  to 
oppose  its  enactment,  coming  to  the  House  of  liord^l  and 

>  Stat  3  Cliarles  I.  c.  1,  8. 10. 

»  32  Hargrave  MSa  97. 

10  7  State  Trials,  ld8.  1  Ruakworih,  MO,  643.  7  Fm1«  Hist.  111.  2 
Cobbett*8  Pari.  Hist.  410,  436,  et  seq. 

"  7  State  Trials,  199.  1  Rushworih,  Ml.  7  ParL  Bisk.  116  Whit- 
locke,  10. 
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giving  an  equivocal  assent  '*,  by  which  the  bill  would  have 
been  rendered  nugatory^': — and  nothing  but  the  finnness  of 
the  '^  commons,'*^'  combined  with  hia  pecuniary  distress,  made 
him  ultimately  yield  ^\ 

If  the  conmions  had  placed  any  reliance  upon  the  honour 
of  the  king,  if  they  had  exacted  less  than  they  did,  they 
would  have  betrayed  their  country:  because,  even  after  the 
verits  had  been  issued  for  the  then  present  parliament,  com- 
missioners had  been  appointed,  consisting  of  all  the  principal 
officers  of  state,  to  raise  money  ^'  by  impositions  or  otherwise, 
as  they  should  find  most  convenient,  in  a  case  of  such  inevi- 
table necessity,  wherein  form  and  circumstance  must  be  dis- 
pensed with,  rather  than  the  substance  be  lost  and  hazarded  ^^'^ 
— which  scheme,  if  successful,  would  have  rendered  parlia- 
ments useless;  and  another  commission  had  likewise  been 
issued,  and  money  remitted,  in  order  to  raise  foreign  troops 
and  transport  them  to  England,  to  support  the  crown  in  its 
treacherous,  illegal,  financial  policy  ^^ 

When  the  Petition  of  Right  had  become  a  law,  the  oonmions 
granted  the  five  subsidies,  but  did  not  relax  in  endeavouring  to 
procure  the  redress  of  other  grievances.  They  agreed  to  pre- 
sent a  remonstrance  to  the  crown,  relating  to  the  compositions 
with  Catholics, — the  violation  of  public  liberty, — ^the  injuries 
done  to  commerce, — the  unsuccessful  expeditions  to  Cadiz  and 
the  Isle  of  Rhe, — ^the  encouragement  given  to  Arminians, — 
and  the  commission  for  importing  German  horse, — and  to 
ascribe  such  misfortunes  to  the  pernicious  counsels  of  Buck- 
ingham ^^.  The  right  to  levy  tonnage  and  poundage  had  not 
been  granted  by  parliament  to  the  king,  but,  notwithstanding, 
he  had  exacted  this  imposition.  The  commons  now  prepared 
a  bill  giving  him  that  right ;  but,  in  order  to  enforce  a  redress 
of  their  complaints,[they  asserted,  previous  to  the  bill  becoming 
a  law,  that  the  levying  of  tonnage  and  poundage,  without 
consent  of  parliament,  was  a  violation  of  the  liberties  of  the 
people,  and  an  open  infringement  of  the  Petition  of  Right  ^*. 

"  3  Lords*  Joum.  835,  June  2, 1626.    6  lingard,  288,  289. 

>*  7  State  Trials,  212.     1  Rushworth,  590. 

^*  3  Lords*  Jonnu  843.  Ck)ni.  Journ.  June  6,  7,  8, 12,  1628.  1  Rush- 
worth,  116. 

>«  I  Rushworth,  614.    8  Pari.  Hist  214.    Mede*s  Letters.    HarL  MSa 

>•  1  Rushworth,  612.    6  Hume,  257,  258.    Cabala,  part  iL  217- 

17  8  ParL  Hist  219,  220.    1  Rushworth,  619. 

>*  1  Rushworth,  628.  Com.  Joum.  June  18,20,  1628.  1  Hallam*B  Const. 
Hist.  537. 
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The  king,  to  prevent  the  delivery  of  their  remonstrance,    Chableb  L 

prorogued  the  parliament ;  and  acquainted  them,  tonnage  and  L 

poundage  he  had  never  meant  to  give  away,  nor  could  possibly  ^™JJ^"®' 
do  without. 

Notwithstanding  the  declaration  of  the  commons  as  to 
tonnage  and  poundage,  that  impost  was  enforced,  although  it 
was  in  the  first  instance  resisted,  and  the  question  of  its 
legality  submitted  to  the  judges,  who  held  that  the  king'^s 
right  had  been  recognised  in  Bates^s  case 


.19 


6.  The  Parliament  0/1629. 

Theological  and  metaphysical  controversies,  and  the  ques-  offioenoftbe 
tion  of  tonnage  and  poundage,  engrossed  the  attention  of  the  BummoiMadMon 
House  upon  its  re-assembling.     The  officers  of  the  customs  **»«Hwwe. 
were  summoned  before  the  conmions,  to  justify  seizing  the 
goods  of  merchants  who  had  refused  to  pay  tonnage  and 
poundage ;  the  barons  of  the  exchequer  were  questioned  con- 
cerning their  decrees  ^;  and  one  of  the  sheriff  of  London  was 
committed  to  the  Tower  for  his  activity  in  supporting  the 
officers  of  the  customs.     But  the  king  upheld  the  acts  of  all 
those  who  had  assisted  in  its  assessment  and  levy. 

A  remonstrance  was  then  framed  by  the  commons  against  LeTies  of  ton- 
levying  "  tonnage  and  poundage  ^  without  the  consent  of  par-  JJS^datod^" 
liament;  and  upon  the  question  being  called  for,  the  speaker  ^^^.S^T"**** 
said, — '^  that  he  had  a  command  from  the  king  to  adjourn, 
and  to  put  no  question ':^^  upon  which  he  lefl  the  chair.     A 
disgraceful  scene  of  confusion  was  the  result :  during  which 
a  remonstrance  was  approved  of,  declaring  papists  and  Armi- 
nians  capital  enemies  to  the  commonwealth ;  those  who  levied 
tonnage  and  poundage  were  branded  with  the  same  epithet ; 
and  if  the  merchants  voluntarily  paid  such  duties,  they  were 
to  be  stigmatised  as  betrayers  of  English  liberty,  and  public 
enemies.    And  under  such  excited  feelings  the  House  was 
prorogued,  and  then  dissolved  *. 

**  1  Boahworth,  409.  ^  8  ParL  Hist  301.    1  Rufihworth,  664. 

>  6  ParL  Hist.  466.  *  6  Hiane,  275.    6  Lingard,  290,  291. 
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Cha&les  I. 
1625—1649. 

Detennlnation 
of  Charles  to 
gown  the  coan- 
tiy  without  par- 
llamentiL 


Committal  of  the 
members  of  the 
OPpoflitioiL 


laicraaikam  im 
the  Court  of 
King's  Bench. 


7-  Dedaration  of  the  King  to  gozen^  without  Parliarn^nU  i 
and  other  Unconstitutional  Proceedings. 

Charles  had  now  determined  to  govern  the  country  without 
the  intervention  of  psg'liament  *,  having  issued  a  proclamation 
which  declared  he  should  account  if  presumption  for  any 
to  prescribe  a  time  to  him  for  parliament,  the  calling,  con- 
tinuing, or  dissolving  of  which,  was  always  in  his  own  power ; 
and  he  should  be  more  inclinable  to  meet  parliament  again, 
when  his  people  should  see  more  clearly  into  his  intents  and 
actions,  when  such  as  have  bred  this  interruption  shall  have 
received  their  condign  punishment.  He  9.1so  declared  that 
he  would  "  not  overcharge  his  subjects  by  any  more  burdens, 
but  satisfy  himself  with  those  duties  that  were  received  by  hiii 
father,  which  he  neither  could  nor  would  dispense  with ;  but 
should  esteem  them  unworthy  of  his  protection,  who  should 
deny  them ".'' 

The  king,  with  his  accustomed  impolicy,  cominitted  to  prison 
those  members  of  the  commons  who  had  recently  taken  the 
piost  prominent  part  in  opposing  his  views,  and  seized  their 
papers ;  thereupon  they  sued  out  a  writ  of  habeas  corpus^  to 
which  it  was  returned,  that  'they  were  detained  for  notable 
contempts,  and  for  stirring  up  sedition,  alleged  in  a  warrant 
under  the  king^s  sign  manual ". 

It  was  contended  that  this  return  was  insufHcient  uuder  the 
"  Petition  of  Right  f'  to  support  its  validity,  the  king's  pre- 
rogative of  arbitrary  imprisonment  was  relied  upon,  and  that 
a  petition  in  parliament  "  is  no  law,  yet  it  was  for  the  honour 
^nd  dignity  of  the  king  to  observe  it  faithfully,  but  it  is  the 
duty  of  the  people  not  to  stretch  it  beyond  the  words  and 
intention  of  the  king.  And  no  otlier  construction  can  be 
made  of  the  petition,  than  that  it  is  a  confirmatioi^  of  the 
ancient  liberties  and  rights  of  the  subject.  So  that  the  pre- 
rogative remained  in  the  samq  quality  and  ^egree^  as  it  was 
before  the  petition." 

The  judges,  equally  fearful  of  the  Star  Chamber  as  of  a 


^  3  Millard  Eng.  Gov.  204.    8  Pari.  Hist  389. 
'  19  Rymer,  62.     Vide  etiam  ibid.  33.     7  Pari.  Hist.  389. 
worth,  3.    6  lingard,  293. 
*  1  Ruflhworih,  661,  681.    7  Pari  BiaU  364.    May,  13. 
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future  parliamentorj  impeaohmen^  acquainted  the  king  thej    Charlbb  L 
were  bound  to  bail  the  prisoners,  but  requested  his  directions  ' 

to  do  so*.  The  king  not  onlj  reflised  his  permission,  but 
prerented  the  prisbnen  ftom  appearing  before  the  court  ill 
order  tb  reoeire  judgment;  and  did  not  release  them  until 
thej  had  been  imprisoned  for  some  months  :-<^thus  were  the 
laws  of  England  phitected  hj  this  '^  amiable  monarch*^^ 

An  information  in  the  King^s  Bench  was  iklso  exhibited  ne^totioBiM- 
against  three  of  these  prisoners^  for  seditious  speeches  and  and  pemnioii ' 
tumults  in  parliament;  they  refused  to  answer  for  such  acta  ^^'J™^ 
before  an  inferior  cou^t,  but  the  ptiyate  influence  of  the  king 
tnth  the  judgeii,  united  with  their  perfidy,  secured  a  coth> 
yiction ;  the  court  holding  thAt  they  had  jurisdiction  though 
the  alleged  offences  were  committed  in  parliament,-^that  the 
privileges  of  parliament  did  not  extend  to  breaches  of  the 
peai*e,— ^-and  that  all  offences  against  the  crown  were  punish* 
able  in  the  Court  of  King^s  Bench ;  the  defendants  were  then 
sentenced  to  iiiiprisonment  during  the  king^s  plea8ure,->^that 
they  should  hot  be  released  without  sureties  foi*  their  good 
behaviour  and  making  submission^-*— and  thai  two  of  the 
defenddnts  should  be  respectively  fined  for  the  tumult  lOOM., 
the  other  deftndAnt  for  die  seditious  wohis  500// 

The  efiect  of  these  despotic  proceedings  greatly  increased 
the  power  and  popuUrity  of  the  conmions,  and,  in  an  inverse 
ratio,  the  weakness  and  impopularity  of  the  court. 

In  order  to  procure  pecuniary  supplies,  various  expedients  vnoonstitatioDAi 
were  pursued.  Tonnage  and  poundage  continued  to  be  levied  ^ 
imder  the  royal  authority,  and  new  impositions  were  laid  on 
several  kinds  of  merchandise*;  and  the  officers  received  orders 
firom  the  council  to  enter  into  any  house,  warehouse,  or  cellar, 
to  flieardh  any  trunk  or  chest,  and  to  break  any  bulk  what- 
ever, on  default  of  the  payment  of  customs '. 

Compositions  were  made  with  recusants*;  so  likewise  with  cmipoAWA 
those  who  hud  neglected  to  reoeive  the  order  of  knighthood*; 

*  1  Rnfihwortli,  661,  681.  7  ParL'  Hist.  864  May^  13.  Whitlocke*i 
Mem.  14.    2  ParL  Hist.  N.  £.  869,  876. 

'  1  Rushworth^  674^680,  689—701.  Whitelock,  14i  fl  Hallam'S  Ck>il8t 
Hist.3'^.    6  Liiigard,  S91— 293. 

*  2  RuBhworth,  8.    May,  16.  "^  2  Riulilroiili,  9. 

*  Ibid.  11,  12, 18,  247. 

*  Statatum  de  Militibus.  15  Rymer,  124,  493,  604.  2  Rushworth,  70 
—72.  May,  16.  2  Inst  603.  2  ParL  Hisi.  948i  2  Brodie^  282.  2  Ma- 
canley,  107.    2  HaUam,  13.    0  Hiiinc,  294. 
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Chaales  I. 
162&— 1649. 

The  grant  of 
monopoUM. 


FMolflmAtloiu 
intarfering  with 
the  rights  of  per- 
■ODB  and  pro- 
perty. 


1* 


IS 


and  such  as  were  possessed  of  crown  lands  under  defective 
titles  '\ 

Although  monopolies  had  been  abolished  under  James  I., 
there  was  an  exceptive  proviso  as  to  new  inventions ;  and  on 
pretence  of  these,  and  of  erecting  new  companies  and  corpo« 
rations,  this  grievance  was  renewed.  The  manufacture  of 
soap  was  given  to  a  company,  who  paid  a  sum  for  their 
patent";  leather,  salt,  and  many  other  oonmiodities,  even 
down  to  linen  rags,  were  likewise  put  under  restrictions 
and  a  stamp  duty  was  for  the  first  time  imposed  upon  cards 

Proclamations,  enforced  by  the  Star  Chamber,  were  issaed, 
which  directly  interfered  with  the  rights  of  persons  and  of 
property,  whenever  a  political  object,  personal  caprice,  or 
pecuniary  rapacity,  were  sought  to  be  acquired. 

The  nobility  and  gentry  were  ordered  to  quit  London  for 
their  country  seats  ^* ;  prices  of  provisions  were  regulated  "; 
tradesmen  and  artificers  could  not  trade  without  having  been 
admitted  into  some  mercantile  corporation'*;  houses  were 
ordered  to  be  destroyed  by  the  sheriff  of  London,  to  show 
St.  PauPs  cathedral  to  advantage '';  all  shops  in  Cheapeide 
and  Lombard  Street,  except  those  of  goldsmiths,  were  directed 
to  be  closed,  so  that  the  avenue  to  St.  Paul'^s  might  be 
grander'";  and,  in  1637,  Cromwell,  Pym,  Hambden,  and  all 
others  of  the  puritans,  were  prohibited  from  quitting  Eng- 
land'*; and  persons  quitting  the  country,  were  subjected  to  an 
inquisitorial  oath 


to 


8.  The  Court  of  Star  Okamber. 


Mo  man  ihoiild 
bodsprlTedof 
hlshononror 
piopwly,  until 
aftar  an  impai«- 
tial  inveatiga- 
tkuk 


In  all  political  governments,  the  life  of  the  meanest  subject 
should  be  deemed  precious;  no  man  should  be  stripped  of  his 

^^  2  Rnshworth,  49.  1  darendon,  176.  2  Stiaffbrd's  Lettan,  117* 
20  Rymer,  585. 

*>  19  Rymer,  323.  Kennet,  64.  2  Rushworth,  132.  1  BtnffDrd'b 
Letters,  446.    LAud*8  Diary,  51. 

^'  20  Rymer,  340.    6  Hume,  296. 

"  2  Rnshworth,  103.  '«  lUd.  144. 

1^  19  Rymer,  512.  '*  20  Rymer,  113,  157.    6  Lingard,  300—302. 

17  2  Rushworth,  79.  '•  Ibid.  313. 

^^  Ibid.  409, 418.  Mather's  Hist,  of  New  England,  book  I  1  Hatchin- 
8on*s  Hist,  of  Massachusetts  Bay,  42. 

*<>  19  Rymer,  699.    2  HaUam*8  Const.  Hist.  38. 
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honour  or  property,  but  after  an  impartial  and  strict  inquiry;  Charles  I. 
and  no  man  should  be  bereft  of  life,  until  his  very  country  has  J5?^;il?^'. 
attacked  him — an  attack  that  should  never  be  made  without 
leaving  him  all  possible  means  of  making  his  defence — ^the 
ultimate  end  of  all  governments  being  the  positive  good  of  the 
people  for  whose  sake  they  were  made,  and  without  whose 
consent  they  could  not  have  been  made.  In  £Act,  equal  laws, 
and  their  impartial  administration,  are  to  the  collective  body, 
what  health  is  to  every  individual  body ;  without  health,  no 
pleasure  can  be  tasted  by  man;  without  equal  laws,  and  their 
impartial  administration,  no  happiness  can  be  enjoyed  by 
society.  But  under  the  dominion  of  Charles  I.  and  the  Gom« 
monwealth,  these  principles  were  contemned. 

The  Court  of  Star  Chamber  extended  its  authority  by  TheCooHof 
encroachments  on  the  jurisdiction  of  the  other  courts;   and  ^^J^^** 
although  it  could  not  adjudge  the  punishment  of  death,  yet  it  <m  the  juriadie- 

I*.        •!  'j.v  i>/«*  *  A       '11  tkm  of  the  other 

arbitrarily  exercised  the  powers  of  nne,  imprisonment,  pillory,  oomts. 
whipping,  branding,  and  cutting  off  the  ears. 

The  mode  of  process  was  sometimes  of  a  summary  nature;  its  mode  of 
the  accused  being  privately  examined,  and  his  examination  ^^"^'^^'^ 
read  in  the  court.  If  he  was  thought  to  have  confessed 
sufficient  to  deserve  sentence,  it  was  immediately  awarded 
without  any  formal  trial  or  written  process.  But  the  more 
regular  course  was  by  information  filed  at  the  suit  of  the 
attorney-general,  or  in  certain  cases  of  a  private  relator.  The 
party  was  brought  before  the  court  by  writ  of  subpcena;  and 
having  given  bond  with  sureties  not  to  depart  without  leave, 
was  to  put  in  his  answer  upon  oath,  as  well  to  the  matters 
contained  in  the  information,  as  to  special  interrogatories. 
Witnesses  were  examined  upon  interrogatories,  and  their  depo- 
sitions read  in  court.  But  it  appears  that  the  Court  of  Star 
Chamber  could  not  sentence  to  punishment  on  the  deposition 
of  an  eye  witness,  a  rule  which  ^d  not  prevent  their  receiving 
the  most  imperfect  and  inconclusive  testimony  ^ 

The  criminal  jurisdiction  was  that  which  made  this  court  so  The  criminal 
dreaded ;  for  severity  and  iniquity  were  its  predominant  prin-  exercised  with 
ciples  under  the  Tudors  and  Stuarts.     It  took  cognizance  of  ~]^«^^  ■»* 
forgery,  perjury,  riot,  maintenance,  fraud,  libel,  and  conspiracy, 
and  all  other  misdemeanors  for  which  the  law  had  not  provided 

^  2  Hallam's  Const.  Hist.  45.    HarL  MS&  142,  &c    2  Rushworth  Abr. 
114. 
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Cbablss  L 
1020^1640. 


CueofFlTsne. 


•  of 

Ii6fgilt0lli 


Fineshninfieci  I7 
the  Star  dubh- 
bsr* 


Cues  of  the 
Bfahop  of  Idn- 
oolnand 
OriMOdirton. 


an  ttdoqiUito  {mnidnnent;  and  it  was  thifl  court  that  first  est^ 
blished  the  doetrine  that  ^^  the  publication  of  trath  might  be  a 
libel  %^  and  Overruled  a  current  of  authorities  to  the  contrary. 
Prynne^  the  barrister)  having  written  a  pUritanieal  work 
dMrjdng  slage  plajrs,  music,  dancing,  huntings  be  and  affirm- 
ing that  plttjrhouses  were  Satan^s  chapels,  play-haunters  Uttb 
better  dian  incarnate  devils,  and  tibuit  so  many  steps  in  a  dance 
Were  s&  many  paces  to  hell,  was,  for  publishing  such  opinions, 
g^iitOticed,  by  the  influence  of  Laud,  to  be  put  from  the  bar,  to 
stand  in  the  pillory  at  Westminster  and  Cheapside,  to  lose  one 
ear  at  each  of  those  places^  to  pay  500(tf»  to  ^e  hing^  and  to 
be  imprisoned  during  life*. 

Leighton,  a  Scots  divine^  for  a  libel  against  the  hierarchy, 
Wiks  publicly  whipped  at  Westminster  and  set  in  the  pilloiy, 
hiid  one  side  of  his  nose  slit,  one  ear  cut  off,  and  one  side  of 
his  cheek  branded  with  a  hot  iron,  which  was  repeated  the 
next  Week  at  Cheapside,  and  was  also  sentenced  to  suffer  per- 
petual imprisonment  in  the  Fleet^. 

A  gentleman  of  the  name  of  Allington  was  fined  12,000/. 
for  marrying  his  niece.  One  who  had  sent  a  chkllenge  to  the 
Eari  of  Northumberiand  was  fined  bOOOL;  another,  for  saying 
the  Eai'l  of  Sufiblk  was  a  bsise  lord,  4000/.  to  him,  and  a  like 
0um  to  th^  king.  Sir  David  Forbes,  for  opprobrious  words 
llgaini^  Lord  Wehtworth,  incurred  5000/.  to  the  king  and 
9000/.  to  the  paHy<  Another  was  fined  and  set  in  the  pillory 
fbr  engrossing  coni^  thotigh  he  only  kept  what  grew  on  his 
own  land,  asking  more  in  a  season  of  dearth  than  the  overseers 
of  the  poor  thought  proper  to  give*. 

The  Bishop  of  Lincoln^  having  deceived  some  letters  from 
Osbaldiston,  the  masted  of  Westminster  school,  wherein 
Latid  wad  described  as  '*  a  little  great  man,""  and  in  another 
passage  a  **  little  Urchin,^  Was  sentenced  to  pay,  for  not  com* 
biunicating  tlies^  prltate  And  confidential  letters^  6000/.  to  the 
king,  and  3000/.  to  the  alfchbishop,  to  be  imprisoned  daring 
pleasure,  tod  to  make  a  submission.  Osbaldiston,  who  escaped 
Out  tf  th&  country,  was  sentenced  to  pay  a  still  heavier  fiiie,  to 
be  deprived  of  all  his  ben^ces,  to  be  imprisoned  and  make 


*  Hudson's  Treatise  on  the  Cottft  of  Star  Chtanhef,  lOk),  102.      ^ 

*  2  Rushworth,  201, 202.    Whitelock,  18.    Harris'  life  of  Charles  1. 262. 

*  2  Rushworth,  56.    3  Howell's  State  Trials,  383.    6  lingard,  304. 
^  2  Hallain's  Const.  Hist  48. 
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sulmiigsion,  and  to  stand  in  the  pillory  before  his  school  in    Charlzb  I. 
DeanVyard,  with  his  ears  nailed  to  it.  im-\m. 

By  an  information  in  this  court,  the  city  of  London,  for 
some  alleged  breaches,  forfeited  a  grant  of  extensiye  posses- 
sions in  the  county  of  Derry,  and  were  fined  70,000/.*,  and 
the  king  so  far  disgraced  his  rank  as  openly  to  solicit  the 
judges  to  give  an  award  in  his  favour'. 

The  foregoing  are  only  a  few  cases  which  occurred  in  this 
reign*,  but  are  sufficient  to  establish  tiie  *^  slavish  degradation^ 
of  the  people. 

9.  lUegal  Taxation — Case  of  Hampden, 

The  crown,  proceedin^t  upon  the  principle  that  national  pri-  Fajinntof  iiiip 
vileges  were  neither  sacred  nor  inviolable,  when  opposed  to  its  hy^Mnat. 
will,  issned  writs  for  the  levying  of  *'*'  ship  money,^  each  county 
being  rated  at  a  particular  sum,  and  which  was  afterwards, 
assessed  upon  individuals  S  and  payment  enforced  by  distress '. 

The  nation  were  alarmed,  and  universally  protested  against 
this  imposition,  because,  by  an  acquiescence,  they  would  have 
recognised  the  arbitrary  right  of  the  crown  to  impose  any 
species  of  taxation;  and,  although  the  judges  of  assize  incul* 
cated  on  their  circuits  the  necessary  obligation  of  forwarding 
the  king^s  service  by  complying  with  his  writ,  every  person 
conceived  that  they  acted  upon  the  dictates  of  interest,  rather 
than  of  conscience. 

In  order  to  avert  legal  discussions,  an  extrarjudicial  but  Rztim-ifididai 
written  opinion  was  obtained  from  the  twelve  judges,  who  j^eeontbe* 
stated  that  "when  the  good  and  safety  of  the  kingdom  in  J^"**"^ 
general  is  concerned,  and  the  whole  kingdom  in  danger,  his  ttvo. 
majesty  might,  by  writ  under  the  great  seal,  command  all  his 
subjects,  at  their  charge,  to  provide  and  furnish  such  number  of 
ships,  witii  men,  munition,  and  victuals,  and  for  such  time 
as  he  should  think  fit,  for  the  defence  and  safeguard  of  the 
kingdom;  and  that  by  law  he  might  compel  the  doing  thereof, 
in  case  of  refusal  or  refractoriness;  and  that  he  was  the  sole 

*  3£ii8hworth*8  Abr.  128.  WhiUocke,  35.  1  Strafford's  Letters,  374. 
9  Clarendon,  151,  293.  • 

^  1  8trafford*fl  Letten,  340. 

^  3  Buflhworth,  416—449,  803—317.  3  Howell^a  State  Trials,  770—824. 
3  Hackett,  43—140. 

>  2  Buahworth  267,  258.  >  Ibid.  214.    6  lingard,  330—332. 
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Judicial  determi- 
nation In  the  case 
of  Hampden. 
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authority  of  the 
czown* 


judge,  both  of  the  dangw,  and  when  and  how  the  same  was  to 
be  prevented  and  avoided'.'' 

This  being  only  %n  extrar  judicial  opinion,  and  a  publie  appeal 
to  the  laws  being  the  only  visible  resource  against  ^'  lawless 
despotism,''  payment  of  the  tax  was  resisted  by  a  pemcMi  of 
the  name  of  Chambers,  who  instituted  an  action  against  the 
lord  mayor  for  false  imprisonment, — ^the  mayor  having  imprir 
soned  Chambers,  for  refusing  to  pay  the  sum  for  which  he  had 
been  assessed  in  the  writ:  a  special  justification  by  virtue  of 
the  king's  writ  was  pleaded,  but  Mr.  Justice  Berkley  decided 
that  there  was  a  rule  of  law  and  a  rule  of  government;  that 
many  things  which  could  not  be  done  by  the  first  rule,  might 
be  done  by  the  other,  and  would  not  suffer  any  argument 
against  the  lawfulness  of  ship  money  \ 

Lord  Say  and  Mr.  Hampden  were  not  deterred  from  endea- 
vouring to  seek  legal  redress  from  this  taxation,  but  the  deci- 
sion in  the  case  of  the  latter  proved,  that  law  and  justice  vreie 
subverted.  The  question  for  judicial  determination  was, 
whether  the  king  had  a  right,  on  his  own  allegation  of  public 
danger,  to  require  an  inland  county  to  furnish  ships,  or  a  pre* 
scribed  sum  of  money  by  way  of  commutation,  for  the  defiraioe 
of  the  kingd(Hn ! 

The  irresistible  authorities  that  were  urged  against  the 
right  of  the  crown,  were  the  statutes  ^^  Confiimatio  Char^ 
tarum"  and  ^^  de  Tallagio  non  concedendo"  of  26  Edward  L, 
the  enactments  and  transactions  respecting  pecuniary  impo- 
sitions in  the  reign  of  Richard  II.,  and  lastly  the  *'  Petition 
of  Right,"  by  which  taxation  had  been  abrogated  without 
consent  of  parliament'; — ^but  it  was  ceded  that  in  case  of  actual 
invasion,  or  its  immediate  prospect,  the  rights  of  private  men 
must  yield  to  the  safety  of  the  whole ;  and  then,  not  only  the 
sovereign,  but  each  man  in  respect  of  his  neighbour,  might 
lawfully  do  many  things,  which,  under  other  circumstanceB, 
would  be  utterly  ill^al. 

The  counsel  for  the  crown  relied  upon  the  intrinsic  abooliite 
authority  of  the  king:  in  fact,  that  no  limitation  on  the  king's 
authority  could  exist  but  by  the  king's  sufferance;  and  wliich 
principle  was  supported  by  the  majority  of  the  bench%  Mr. 


'  2  RufihwDrth,  362--3(HI.    Biblioth.  Regia,  340—250. 

*  2  Rushworth,  253,  267-  ^  Vide  ante,  99,  105, 1^1,  196^  S77. 

'  Finch,  C.  J.,  Jones,  Berkley,  Vernon,  Giawley,  TrevoTy  aad  Weatcai 
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Jiuiiioe  Vernon  stating  ^^  that  the  king,  pro  bono  publico,  may    CnAaict  L 

charge  his  subjects  for  the  safety  and  defence  of  the  kingdom,  1 

notwithstanding  any  act  of  parliament,  and  that  a  statute  judgmentgofMr. 
derogatory  from  the  prerogative  doth  not  bind  the  king;  and  ^^^^^^^^ 
the  king  may  dispense  with  any  law  in  cases  of  necessity/^  tioeFiudi. 
Finch,  C.  J.,  a  man  of  little  learning,  and  less  respectability, 
held,  that,  '^  no  act  of  parliament,  could  bar  a  king  of  his 
regality,  as  that  no  lands  should  hold  of  him,  or  bar  him  of 
the  allegiance  of  his  subjects  or  the  relative  on  his  part,  as 
trust  and  power  to  defend  his  people;  therefore  acts  of  par* 
liament  to  take  away  his  royal  power  in  the  defence  of  his 
kingdom  are  void;  they  are  void  acts  of  parliament  to  bind 
the  king  not  to  command  the  subjects,  their  peraoBs,  and 
goods,  and  I  say,  their  money  too;  for  no  acts  of  parliament 
make  any  differenced.^ 

^'  When  ship  money  was  transacted  at  the  council  board,^  ReMms  of  state 
says  Lord  Clarendon,  '*  the  people  looked  upon  it  as  a  work  of  d!^^onaw 
that  power  they  were  all  obliged  to  trust,  and  an  effect  of  that  J^*  ^^"^ 
foresight  they  were  naturally  to  rely  upon.  Imminent  neces- 
sity and  public  safety  were  convincing  persuasions;  and  it 
might  not  seem  of  apparent  ill  consequence  to  them,  that  upon 
an  emergent  occasion  the  regal  power  should  fill  up  an  hiatus, 
or  supply  an  impotency  in  the  law.  But  when  they  saw  in  a 
court  of  law  (that  law  that  gave  them  title  to,  and  possession 
of,  all  they  had)  reasons  of  state  urged  as  elements  of  law — 
judges  as  sharp-sighted  as  secretaries  of  state,  and  in  the 
mysteries  of  state;  judgment  of  law  grounded  upon  matter  of 
fact  of  which  there  was  neither  inquiry  nor  proof,  and  no 
reason  given  for  the  payment  of  the  thirty  shillings  in  ques- 
tion but  what  included  the  estates  of  all  the  standers  by,  they 
had  no  reason  to  hope  that  the  doctrine,  or  the  promoters  of 
it,  would  be  contained  within  any  bounds;  and  it  is  no  wonder 
that  they  who  had  so  little  reason  to  be  pleased  with  their  own 
condition,  were  no  less  solicitous  for,  or  apprehensive  of,  the 
inconvenience  that  might  attend  any  alteration,^ 


gave  judsment  for  the  crown.  Brampston,  C.  J.,  Davenport,  C.6.,  pro- 
nounced for  Hampden  on  technical  grounds,  but  adhered  to  the  majority  on 
the  principal  question ;  Denham  decided  in  favour  of  Hampden ;  Croke 
and  Hutton  unequivocally  denied  the  alleged  prerogative  of  the  crown,  and 
the  lawfulness  of  the  writ  for  ship  money. 

'  5  State  Trials,  246,  2&5.    2  Rushworth,  480—600.    I  Clarendon,  69. 
6  Lingard,  332. 
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iA2iulffi4d        National  indignation  and  desire  of  revenge  were  joatly  excited 

'-  at  such  wilfully  illegal  decisions,  and  of  which  Archbishop 

Nstknuiindig-     Laud  affords  an  illustration,  who,  in  writing  to  Lord  Went- 
theooDduotof     worth,  Said,  that  Croke"  and  Hutton  had  both  gone  against 
**»«Jw'»«»         the  king  very  sourly ;  "  The  accidents  which  have  followed 
upon  it  already  are  these:  first,  the  faction  are  grown  very 
bold;  secondly,  the  king^s  moneys  come  in  a  great  deal  more 
slowly  than  they  did  in  former  years,  and  that  to  a  very  con- 
siderable sum;  thirdly,  it  puts  thoughts  into  wise  and  mode- 
rate men's  heads,  which  were  better  out;  for  they  think  if  the 
judges,  which  are  behind,  do  not  their  parts  both  exceeding 
well  and  thoroughly,  it  may  much  distemper  this  extraordinary 
and  great  service  *•'' 
The  loTMioiit  on       In  fact,  all  existins  records  prove  that  the  invasions  of  liberty 
come  as  aTow«a   ^^  becomc  as  avowed  as  they  were  profligate ;  the  very  sem- 
^^^^^       blance  of  justice,  which  is  at  least  an  homage  to  law,  as 
hypocrisy  is  to  virtue,  had  been  despised,  and  despotism 
unmasked  now  raged  in  all  its  deformity. 


10.  The  First  Parliament  in  1640. 

caiuetwiiich  Although  the  king''s  expressed  opinion,  that  ^^parliaments 

nnmnaiu<rfA      ^re  like  cats,  they  grow  crust  with  age,*^  was  unchanged,  yet 

ptfUament.        ^|jg  misfortunes  which  he  had  experienced  in  Scotland, — the 

universal  discontent  of  his  subjects  in   England, — and   his 

pecuniary  necessities,  compelled  him,  in  1640,  after  eleven 

years'  intermission,  to  call  another  parliament. 

RedRMofiift-  The  House  was  composed  of  independent  country  gentle- 

tioDaigrieraiioefl.  jQgn^'^iio  gcomed  a  slavish  dependance  upon  the  court;  instead, 

therefore,  of  taking  notice  of  the  king's  complaints  against 
Scotland,  or  his  applications  for  supply,  they  entered  upon  the 
redress  of  national  grievances ;  which  were  arranged  under 
three  heads,  namely,  innovations  in  religion, — ^invasions  of  pri- 
vate property, — and  breaches  of  the  privileges  of  parliament. 
imioTatioiii  in  1.  Under  the  first  they  enumerated  all  the  charges  made  by 
the  puritans  against  the  archbishop,  and  complained  of  the 

'  Groke,  whose  conduct  on  the  bench  on  other  political  qnestions,  was  not 
without  blemish,  had  resolved  to  give  judgment  for  the  king,  but  was  with- 
held by  his  wife,  who  implored  hun  not  to  sacrifice  his  conscience  for  femr 
of  any  danger  or  prejudice  to  his  family,  being  content  to  sufier  any  misery 
with  him,  rather  than  be  an  occasion  for  him  to  violate  his  integrity.  "Wliite- 
locke,  2d. 

*  2  Strafford  Letters,  170. 


religion. 


VIL]  THE  HOUSE  OP  STUART,  389 

authority  recently  given  to  the  convooation  to  make  new,  and  Ghaeles  I. 
amend  the  old  constitutions,  an  authority  necessarily  affecting  ^^^^^^^* 
the  rights  and  liberties  of  the  laity. 

2.  The  second  comprised  the  monopolies  granted  by  the  inTadomof 
crown, — ^the  levy  of  ship  money  during  so  many  years, — the  ^^****  ^"'p®^- 
enlargement  of  the  royal  forests, — ^the  charges  laid  on  the 

counties  during  the  late  campaign, — and  the  vexatious  prose- 
cutions on  account  of  the  refusal  to  pay  unwarrantable  taxes, 
and  of  resistance  to  unlawful  monopolies. 

3.  They  reckoned  as  breaches  of  privilege  the  command  Bnaches  of  the 
given  by  the  king  to  the  late  speaker  to  adjourn  the  House  S^^^'**^ 
without  its  consent,  and  the  attempts  of  the  courts  of  law  to' 

punish  the  members  for  their  behaviour  in  parliament : — on 
all  these  subjects  it  was  resolved  to  solicit  the  opinion  and 
co-operation  of  the  lords  ^ 

The  king  having  ineffectually  applied  to  the  House  to  con- 
sider the  question  of  supply,  solicited  the  intercession  of  the 
House  of  Lords,  who  advised  the  commons  to  render  imme- 
diate pecuniary  assistance, — ^which  ^^  advice^^  was  by  the 
commons  voted  a  breach  of  privilege'. 

The  crown  offered  to  abolish  ^'  ship  money,^^  if  twelve  sub-  Theorown  offers 
sidies,  about  600,000/.,  were  voted,  payable  in  three  years;  to  ^o^^"*"^ 
which  it  was  answered,  that  by  bargaining  for  the  remission 
of  that  duty,  the  commons  would,  in  a  manner,  ratify  the 
authority  by  which  it  had  been  levied ;  at  least,  give  encou- 
ragement for  advancing  new  pretensions  of  a  like  nature, 
under  the  expectancy  of  resigning  them  on  like  advantageous 
conditions';  particularly  as  the  right  of  taxation  had  been 
recognised  in  a  court  of  law  as  an  inherent  prerogative  of  the 
crown. 

The  king,  despairing  of  receiving  an  adequate  supply,  and  Hemben  of  the 
understanding  that  a  vote  would  pass  to  destroy  the  revenue  a^°*  ^^' 
of  "  ship  money,**'  by  which  all  opposition  would  be  renewed 
to  its  levy,  dissolved  the  parliament^;  and  the  uncoDstitutional 
practice  of  committing  to  prison  some  of  the  leading  members 
of  the  opposition,  and  searching  their  houses  for  papers,  was 
adopted\ 

A  declaration  was  issued  by  the  crown,  stating  that  the  chBriesiames  an 
commons  imitated  the  bad  example  of  all  their  predecessors  S^ttoJ^wT 

condiiot* 
^  Com.  Jooni.  April  17,  20,  22,  23,  24,  1640.    3  Rufihworth,  1147.    6 

Liogard,  368. 

'  1  Clarendon,  134.  '  6  Hume,  352.    1  Clarendon,  138. 

*  6  Hume,  356.  '  2  Hallam's  Const.  Hist.  125. 
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No  peraon  wbo 
had  oonacien- 
tiously  entered 
Into  the  mmistiy 
oould  otject  to 
the  etcetera 
oath. 


Hemhera  of  the 

oonvocation 

Imwltftd. 


of  late  years, — in  making  continual  eneroacliments  on  his 
authority, — in  censuring  his  whole  administration  acnd  con- 
duct,— in  discussing  every  circumstance  of  public  government, 
— and  in  their  indirect  bargaining  and  contracting  with  their 
king  for  supply ;  as  if  nothing  ought  to  be  givmi  him  but 
what  he  shoidd  purchase,  either  by  quitting  somewhat  of  his 
royal  prerogative,  or  by  diminishing  and  lessening  his  standing 
revenue;  and  that  these  practices  were  contrary  to  the 
maxims  of  their  ancestors,  and  were  totally  incompatible  with 
monarchy. 

The  convocation,  notwithstanding  the  dissolution  of  parlii^ 
ment,  continued  to  sit,  and  granted  a  supply  to  the  king,  from 
the  spirituality ;  new  canons  were  framed,  in  which  it  was 
enacted  that  every  officiating  minister  should,  on  some  one 
Sunday  in  every  quarter,  insist  on  the  divine  right  of  kings, 
and  on  their  prerogatives,  in  which  the  power  of  taxing  was 
indirectly  implied;  and  that  the  day  of  the  king^s  inauguration 
should  be  carefully  observed.  Severe  enactments  were  also 
made  against  papists,  Socinians,  and  aU  sectaries;  an  oath 
was  imposed  on  the  clergy,  and  the  graduates  in  the  univer- 
sities, "  to  maintain  the  established  government  of  the  church 
by  archbishops,  bishops,  deans,  chapters,  et  ecBtera*^ 

No  one  who  hitd  conscientiously  entered  the  ministry  could 
object  to  the  purport  of  this  oath,  and  it  was  so  worded  that 
by  every  untainted  mind  it  might  have  been  taken  as  honestly 
as  it  was  meant.  Nevertheless,  an  outcry  was  easily  raised 
against  it  in  those  evil  times,  it  being  urged  that  the  word 
"  et  cetera,*'  which  saved  a  needless  enumeration  of  offices, 
covered  some  insidious  meaning,  and  therefore  it  was  branded 
with  the  name  of  the  "  et  cetera  oath:'' — ^but  any  clamour  of 
this  kind,  which  bids  defiance  to  reason,  is  always  favourable 
to  the  views  of  faction^. 

These  ecclesiastical  proceedings  were  considered  so  illegal, 
that  the  members  of  the  convocation  were  insulted  and  abused, 
and  obliged  to  be  protected  by  guards':  riots  also  occurred  at 
St.  PauFs,  the  populace  exclaiming  ^^No  bbhop,  no  high 


commission 


9  rt 


*  Sparrow's  Collection  of  Canons.    Sonthey's  Book  of  the  Charch,  448. 
2  Short's  Church  Hist  109.    Dngdale,  65.    Stat.  13  Charles  11.  c.  12. 
7  Southey's  Book  of  the  Church,  449. 
'  1  Nalson,  542.    Whitlooke,  33.    Neal,  632. 
'  Ibid.    Dugdale,  65.    6  Hume,  356. 
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Chables  L 
1G25— 1649. 

11.  Invasion  by  the  Scots;  and  the  Council  at  Tori, 

The  Scots  having  passed  the  Tweed,  the  king  had  recourse  mcgaicaEpedi- 
to  every  expedient  for  pecuniary  resources ;  money  was  borrowed  SSywi^I^ 
from  the  ministers  and  courtiers  \ — ship  money  was  rigorously 
exacted', — citizens  of  London  were  imprisoned  for  refusing  a 
loan', — ^the  Spanish  merchants  who  had  bullion  in  the  Tower 
were  compelled  to  yield  a  loan  of  40,000?.*, — all  the  pepper 
bought  from  the  East  India  Company  upon  trust,  was  sold  at 
a  heavy  discount,  for  ready  money*, — and  a  new  imposition 
was  laid  on  the  counties,  under  the  name  of  coat  and  conduct 
money,  for  clothing  to  defray  the  travelling  charges  of  the  new 
levies', — ^but  this  policy,  augmented,  as  a  natural  sequence, 
the  discontents  of  the  nation. 

Notwithstanding  every  expedient  for  supplies  had  been 
adopted,  the  treasury  was  soon  exhausted;  the  army  had 
imbibed  the  contagion  of  general  disgust';  and  to  prevent  the 
advance  of  the  Scots,  a  treaty  was  contracted  with  those 
mercenary  invaders'. 

The  king  then  sununoned  the  peers  to  a  council  at  York,  Theungadvifed 
hoping  to  levy  supplies  by  their  authority ;  but  when  assem-  Ji^^^* 
bled,  they  advised  the  calling  of  a  parliament,  to  which  the 
king  reluctantly  assented. 


12.  The  Lonff  Parliament. 

It  is  impossible  to  deny  that  grievances  existed  which  Ezistenoeof 
needed  redress, — ^fundamental  questions  of  government  to  be  J^JJS'JS^^ 
settled, — a  balance  between  the  royal  prerogative  and  popular 
rights  to  be  adjusted, — ^and  disputed  limits  of  authority  and 
liberty  which  required  to  be  defined ;  and  which,  from  their 
number,  their  importance,  and  their  intricacy,  would  natu- 
rally occasion  great  difficulties,  and  even  justify  some  exertion 
of  extraordinary  vigour  on  the  part  of  the  popular  interest : 
the  duty  of  the  present  parliament  was  to  provide  such  bar- 
riers, that  neither  the  lives  nor  properties  of  Englishmen 

^  6  Hume,  366. 

'  3  Rnflhworth,  J 173, 1182,  1184,  1199,  1200, 1203,  1204. 

'  3  Rushworth,  1181.  ^  6  Htime,  356.  ^  May,  63* 

•  20  Rjmer,  4SS.    3  Rushwoith,  163.    1  Nakon,  389. 

7  3  Rnshworth,  1190, 1191.  '  1  Clarendon,  155. 
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Repnblios  bATe 
ever  been  raind 
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monarohy,  iindflr 
profeasionsof 
extreme  loyilty. 


Tbe  cbanwter  of 
the  commons, 
as  described  by 
Mr.DenzilHollis. 


The  beet  prin- 
d^ee  for  the 
deitmction  of 
monaichy. 


Impeaehmcnt  of 
Straflbrd* 


should  ever  again  be  sacrificed,  to  the  arbitrary  will  of  a 
tyrant ; — ^in  fact,  they  were  to  renovate,  but  not  destroy,  the 
constitution. 

This  regicide  parliament  was  c^ned  by  a  speech  from  Mr. 
Pym,  who  enlarged  in  specious  commendation  of  the  nature 
and  goodness  of  tihe  king, — ^'  a  virtuous  and  pious  prince,  who 
loved  his  people,  and  was  a  great  lover  of  justice  \" — ^but  the 
imphMsable  enemies  of  princes,  always  assume  the  mask  of 
friendship;  and  republics  have  ever  been  raised  upon  the 
ruins  of  monarchy,,  under  professions  of  extreme  loyalty. 

The  best  illustration  of  the  component  parts  of  thifl  as- 
sembly, is  in  the  Memoirs  of  Mr.  Denzil  Hollis,  himBeif  a 
leading  reformer,  who  says, — *'  The  members  of  parliament, 
who  then  engaged,  declared  themselves  to  desire  nothing  bat 
the  Bettlement  of  ike  Jdngdom  in  the  honour  andgreatnen  of  the 
king  J  and  in  the  happiness  and  safety  of  the  people.    This,  I 
am  sure,  was  the  ultimate  end  of  many,  I  may  say,  of  the 
chiefest  of  those  who  at  that  time  appeared.  .....  Whilst 

these  men  acted  in  the  simplicity  of  their  hearts,  there  w» 
another  generation  of  men,  which,  like  frozen  snakes  that  lay 
in  their  bosoms,  seemed  to  desire  only  the  same  things  with 
them ;  and  that  the  same  should  have  contented  them.  But 
it  was  nothing  so ;  for  they  had  further  designs, — ^to  destroy 
and  cut  off  not  a  few, — ^to  make  the  land  SkU  Aceldama^  to  ruin 
the  kinff^  and  as  many  of  the  nobility  and  gentry  as  they  could^ 
— alter  the  yoremmeat^ — and  hate  no  order  in  the  churchy  nor 
power  in  the  state,  oner  themsehes.  This  was  the  venom  they 
harboured,  which  at  first  they  were  not  warm  enough  to  put 
forth  ;^ — in  fact,  these  oppositionists  regulated  their  proceed- 
ings by  those  principles  which  Montesquieu  has  stated  to  be 
the  best  for  the  destruction  of  monarchy,  namely,  ^^  Abolish 
the  privileges  of  the  lords,  of  the  clergy,  and  of  tihe  cities,  in 
a  monarchy;  and  you  will  soon  have  a  popular  state,  or  else  a 
despotic  government*.^ 

The  first  measures  of  the  commons  were  to  impeach  the  E!arl 
of  Strafford  and  Archbishop  Laud',  for  a  design  of  subverting 
the  laws  and  constitution  of  England,  and  introducing  arbi- 
trary and  unlimited  authority  into  the  kingdom,  and  who 
were  conunitted  to  prison;  upon  which  Lord  Keeper  Finch* 

•    ^  Montesq.  Eep.  Loi,  L.  2.  c.  iv. 
'  1  CUirendon,  177.    Whitlocke,  36.   3  Rnshwoith,  1366.    1  BsOlie,  217. 
*  I  ClurendoD,  177.    Whitlocke,  38.    I  Bushwortb,  18»— 136. 
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and  Mr.  Secretary  Windebanke^  had  the  good  sense  to  quit  Chaklbs  L 
the  kingdom,  by  which  they  were  saved  a  similar  treatment.  ^^^^^^*^^' 
The  other  ministers  and  instruments  of  Charles  were  either 
forced,  by  flight,  to  save  themselves  from  the  terrors  of  an 
impeachment,  or,  if  their  obscurity  rendered  them  less  ob- 
noxious, they  remained  in  silent  apprehension,  lest,  by 
opposing  the  popular  current,  they  might  provoke  their 
destiny*: — ^by  such  proceedings  the  king  was  deprived  of  those 
councillors  who  were  most  competent  to  afibrd  him  advice. 

To  prevent  fdture  abuse,  it  was  requisite  to  retrench  the  Trtamiaim 
prerogative,  so  that  long  intermissions  or  immediate  dissolu-  MCbwiesLo.!. 
tions  of  parliament  should  not  be  occasioned  by  the  crown ; 
it  was  therefore  enacted,  that  if  the  chancellor,  who  was  first 
bound  under  severe  penalties,  failed  to  issue  writs  by  the  third 
of  September  in  every  third  year,  any  twelve  or  more  of  the 
peers  might  exert  this  authority.  In  default  of  the  peers, 
that  the  sheriffs,  mayors,  bailiffs,  &c.  should  summon  the 
voters;  and  in  their  default,  the  voters  themselves  should 
meet  and  proceed,  to  the  election  of  members,  in  the  same 
manner  as  if  the  writs  had  been  regularly  issued  from  the 
crown.  Nor  could  the  parliament,  after  it  was  assembled,  be 
adjourned,  prorogued,  or  dissolved,  without  their  own  conseut, 
during  the  space  of  fifty  days'. 

Beneficial  laws  were  passed,  declaring  the  illegality  of  ship  Benefidai  uwi, 
money, — that  tonnage  and  poundage  could  not  be  levied  JSJ^^mT**' 
without  consent  of  parliament  ^  and  which  is  the  last  statute 
restraining  the  crown  from  arbitrary  taxation, — ^the  Courts  of 
Star  Chamber',  High  Commission, — President  and  Council  of 
the  North, — President  and  Council  of  Wales  and  the  WelA 
Marches, — Duchy  of  Lancaster  and  County  Palatine  of 
Chester,  were  abolished :  but  the  jurisdiction  of  the  latter  two 
courts,  in  matters  touching  the  king's  private  estate,  was  not 
affected.  By  such  salutary  measures  no  courts  of  judicature 
remained,  except  those  in  Westminster  Hall,  which  took 
cognizance  only  of  the  conmion  and  statute  law ;  .  the  king 
might  thenceforth  issue  proclamations,  but  no  one  was  bound 

*  6  Bushworth,  122.     1  Clarendoiiy  178.    Whitlocke,  37. 

*  3  Millar's  Eng.  Got.  246. 

'  1  Garendan,  209.   .Wliitlocke^  30.     5  Rvshworth^  180.     2  HaUain*s 
Const.  Hist  131,  132. 
'  Com.  Journ.  June  1, 1841.     1  Qarendon,  208. 
"  5  Rushworthy  307* 
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to  obey  them;  and  the  judges,  instead  of  reoeinng  patents 
during  pleasure,  received  patents  during  good  behanour*. 

Statutes  were  likewise  passed  reforming  the  Stannary 
CSourts  of  Cornwall  and  Devon,  retrenching  the  prerogative  of 
purveyance,  and  compulsory  knighthood ;  the  extent  of  the 
royal  forests  was  determined,  according  to  their  boundaries, 
in  20  James  I.;  and  at  a  subsequent  period  oS  this  parliament, 
a  legislative  declaration  was  made  relative  to  impressment, 
which  stated,  that  ^'  by  the  laws  of  this  realm,  none  of  his 
majesty^s  subjects  ought  to  be  impressed,  or  compelled  to  go 
out  of  his  country,  to  serve  as  a  soldier  in  the  wars,  excqyt  in 
case  of  necessity,  ot  the  sudden  coming  in  of  strange  enemies 
into  the  kingdom,  or  except  they  be  otherwise  bound  by  the 
tenure  of  their  lands  or  possessions.^ 

Although  Elizabeth  and  James  had  interfered  in  matters 
\diile  under  debate  in  parliament,  yet  when  Charles,  in  a  speech 
from  the  throne,  so  adverted  to  this  Impressment  Bill,  as  an 
invasion  of  his  prerogative,  it  was  resented  by  both  Houses 
as  a  breach  of  privilege  *^  since  which,  no  sovereign  has  so 
interfered. 

Upon  the  constitutional  principle,  that  ^'  The  king  can  do 
no  wrong",^  the  oonmions  severely  punished  the  judges  *% 
magistrates^',  land  all  other  officers  and  ministers,  who  had 
participated  in  the  recent  illegal  proceedings  under  the 
crown  ^^;  they  even  expelled  those  members  of  the  House, 
who  were  ^^  monopolists,^  with  the  exception  of  one,  who 
escaped  because  he  was  a  violent  partisan  of  their  own^';  and 
the  sanction  of  the  lords  and  commons,  as  well  as  that  of 
the  king,  was,  for  the  first  time,  declared  necessary  for  the 
confirmation  of  ecclesiastical  canons*'. 

It  was  these  acts  which  served  to  acquire  for  the  House 
a  temporary  character  for  ''justice,^  and  thus  essentially 
depressed  the  authority  of  the  crown;  and  if  equal  law,  justice, 
and  moderation  had  actuated  all  the  other  proceedings  of  the 
commons,  their  conduct  would  have  been  justly  esteemed  by 
posterity. 

•  May,  107. 

^^  Com.  JonriL  Dec.  le,  1640.    2  Pari.  Hist.  968.    Nalson,  7M>. 
>^  1  Clarendon,  176.  *'  Whitlocke,  39.  >*  1  Clarendon,  176. 

^*  Whitlocke,  37.   5  Bnahworth,  235, 369.    1  Nalaon,  807.    1  Claraadon, 
177—206. 
>»  6  Hume,  374. 
M  1  Nalflon,  678.    6  Lingard,  366.    Vide  ante,  207, 248, 294. 
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There  was  no  act  of  the  commonB  which,  in  an  abstract    CoAXL^n  I. 
sense,  was  more  unconstitutional,  than  enacting  that  they  were    ^^^^"^^^^^* 
incapable  of  dissolution,  unless  they  were  consenting  parties  ^^,  ^^"rt?di»- 
and  the  precipitancy  with  which  it  passed  both  houses,  viz.,  solution,  unieai 
eight  days",  may  be  construed  either  as  a  proof  of  fear,  or  of  J^JJeSf'**^ 
a  deep-laid  scheme  to  annihilate  every  authority  but  their 
own  ;*— more  particularly  as  they  rejected  an  amendment  of 
the  lords,  limiting  their  existence  to  two  years. 

The  bill  was  introduced  under  the  pretext,  that  money  could 
not  be  borrowed,  unless  security  was  given  that  they  should 
have  a  permanent  existence,  which  is  absurd,  because  the  three 
branches  of  the  legislature  might  have  united,  and  which 
would  have  been  a  more  negotiable  security. 

Its  origin  has  been  ascribed  to  a  universal  impression  that 
the  king  intended  to  bring  the  army  up  from  the  north  of 
England,  to  intimidate  the  parliament,  dissolve  its  sittings, 
wreak  vengeance  upon  his  opponents,  and  finally  to  release 
the  Earl  of  Strafford'*. 

The  country  was  certainly  justified  in  placing  no  reliance  xnifaioerityor 
upon  the  conduct  of  the  king,  when  it  is  considered  that  after  ®^^™' 
the  abolition  of  ^*  monopolies,^^  by  statute,  he  had  anew  erected 
them'^  that  he  had  wilfully  trampled  upon  the  Petition  of 
Right  '^  and  that  some  of  his  friends  were  only  waiting  for 
an  eligible  opportunity  to  introduce  "  popish  supremacy**;^ — 
it  is,  therefore,  difficult  to  say  that  the  measure  was  not 
justified  by  political  necessity,  but  the  conmions  were  not 
invested  with  power  from  their  constituents,  to  deprive  the 
latter  of  their  elective  franchise. 

The  government  being  thus  transferred  from  an  almost  MoaoinwWch 
absolute  monarchy  to  a  democracy,  and  most  of  the  essential  zitieBaiiaiA  th«ir 
grievances  redressed,  those  leaders  who  had  been  only  influ*  ***^**** 
enced  to  improve  the  constitution,  not  to  destroy  it,  were 
reluctant  from  further  innovations,  but  desirous  of  consolidating 
their  authority;  but  in  this,  as  in  all  revolutionary  proceedings, 
the  most  violent  put  themselves  forward :  their  vigilance  and 
activity  seems  to  multiply  their  number,  and  the  daring  of  the 
few  wins  the  ascendancy  over  the  indolence  or  the  pusillanimity 

>'  1  Clarendon,  261,  202.    5  Biuhwortli,  264.  »  May,  67* 

^*  1  M^m.  de  MotteviUe^  263.    2  Nalson,  286,  294.    3  Brodie,  189. 
^  6  Hume^  374.    Vide  ante,  382. 
*^  2  Rushwoith,  414.    Vide  ante,  38(K-382. 

"  2  ICaznre,  Hist,  de  la  B^vol.  en  1688, 419.  2  Clarendon,  84.   2  Nalson, 
788»  792—804.    2  Hallam's  Const  Hist.  168. 
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CHAmi.E8 1,  of  the  many".  In  fact,  weak  and  well-meaning  men  are  the 
lezft— 1640.  gpg^  i^QQjg  Qf  revolutionists,  and  their  earliest  victims,  of  which 
the  revolutions  of  France,  have  afforded  melancholy  illu»- 
trations. 

Although  the  Scotch  and  English  armies  cost  the  country 
80,000/.  monthly,  a  sum  much  greater  than  had  ever  pre- 
viously been  levied  on  the  subject,  it  caused  no  dissatisfaction, 
for  the  Scots  were  useful  allies  to  the  malcontent  party  in 
England,  and,  in  order  further  to  conciliate  them,  and  that 
party,  the  presbyterian  discipline  and  worship  was  encouraged. 

The  commons  were  edified  with  puritanical  sermons  of 
seven  hours^  duration'^,  and  the  sacrament  was  always  taken 
before  the  public  business  commenced;  but  as  a  specimen 
of  their  pious  and  Christian  character,  the  name  of  the 
$piritual  hrds  was  conunonly  left  out  in  acts  of  parlia- 
ment; and  the  laws  ran  in  the  name  of  ^'king,  ]ordi9,  and 
commons.'" 

The  episcopal  clergy  of  that  day,  were  equally  eminent  for 
their  learning  and  exemplary  character,  as  those  of  the  present 
day,  yet  such  was  the  wretched  hypocrisy  of  the  puritanical 
saints,  that  the  epithet  of  ^'  ignorant  and  vicious  priesthood*^ 
was  applied  to  all  churchmen,  addicted  to  the  established  disci- 
pline and  worship'^  and  a  bill  passed  the  House  of  Ck)mmonsi» 
prohibiting  all  clergymen  from  the  exercise  of  any  civil  oflSce, 
and,  as  a  consequent,  the  bishops  were  to  be  deprived  of  their 
seats  in  the  House  of  Peers;  but  it  was  rejected  by  the 
lords**.  The  commons  then  prepared  a  bill  to  abolish  episco- 
pacy, but  it  was  not  then  passed,  it  being  conceived  expedient 
to  await  a  more  favourable  opportunity"^.  From  this  period, 
if  not  much  earlier,  the  national  disputes  were  as  much  reli- 
gious as  political, 

A  committee  was  elected  by  the  House,  as  a  court  of  eccle- 
siastical inquisition,  who  began  with  harassing,  imprisoning, 
and  molesting  the  clergy,  and  ended  with  sequestrating  and 
ejecting  them : — and,  in  order  to  join  contumely  to  cruelty, 
they  gave  the  sufferers  the  epithet  of  ^^  scandalous,^  and 
endeavoured  to  render  them  as  odious  as  they  were  mise- 
rable"; the  crimes  of  which  the  majority  of  them  had  been 
guilty,  were  bowing  at  the  name  of  "  Jesus,^  placing  the 


Koelwtartical 
inquUtion. 


"  6  Lingard,  eSO. 
'^  6  Hume,  384. 


^  1  Ndson,  A90,  633. 
1  Clarendon,  237. 


•7  Ibid. 

"  1  Clarendon,  199.    Whitlocke,  122,     May,  81.     6  Hnme,  387. 
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oommunion  table  in  the  east,  and  other  practices,  which  the  Charlzs  I. 
established  government,  both  in  church  and  state,  had  strictly  ^^^—^^^' 
enjoined.  ^ 

But  the  ^'  Sabbatarian  Controversy^  exeited  the  greatest  Th«  SBbbAtaiian 
prejudices  against  the  established  church.    During  the  period  ^^troTer^r. 
of  popery,  and  the  reigns  of  Elizabeth  and  James,  the  obser^ 
vance  of  Sunday  was  not  regulated  by  religious  discipline, 
t.  e.j  an  exclusive  or  abstract  dedication  of  that  day  to  religious 
studies. 

The  disputes  that  now  arose  upon  this  subject,  became  very  DedgitttioBtof 
much  subdivided ;  thus, — one  party  admitted  of  no  other  term  !!flSl^,''^«Bd 
for  its  designation  than  that  of  the  ^^  Sabbath,^  and  as  the  ^^ "  ^'^ 
consequent,  it  was  equally  detested  by  other  sects,  some  of 
whom  adopted  the  name  of  "  Sunday,'^  or  "  LordVday.'' 

Some  confined  the  beginning  and  duration  of  the  day  to  the  commcnoemMit 
time  occupied  by  the  Service  of  the  Church,  but  others  en-  S;^^^****"  "* 
joined  a  strict  observance  of  it  from  the  Saturday  evening  till 
the  following  night. 

One  party  founded  the  institution  on  the  sole  authority  of 
the  Church,  others  attributed  the  change  in  the  day  to  the 
appointment  of  the  Church,  founded  on  apostolic  usage, 
while  the  original  dedication  of  one  day  in  seven,  rested  on 
the  command  given  by  the  Almighty,  at  the  Creation. 

With  respect  to  the  observance  of  the  day, — The  advocates  obwmuMe  or 
of  the  greatest  strictness  would  allow  of  no  amusements  but  b*"*^- 
walking,  while  the  maintainers  of  the  contrary  opinion  de-  ^tvnta^*' 
voted  those  parts  of  the  day,  which  were  not  occupied  by 
religious  services,  to  every  species  of  enjoyment. 

The  ordinary  amusements,  in  country  parishes,  were  called  naorMtiaiif  per- 
"  Church-ales,''  '«  Clerk-ales,^^   and   "  Bid-ales,^  besides  the  ^"^^ 
revels  or  feasts  of  the  dedication  of  the  church :  they  were 
merry-makings,  consisting  of  drinking  and  sports,  particularly 
dancing,  which  took  place  either  every  Sunday,  or  on  parti- 
cular occasions. 

Such  meetings  occasioned  disorders,  and  for  their  repression,  ihtoiMwiMor 
some  of  the  "  religious  and  political  members  of  the  commu-  *'**"^****^ 
nity,^  became  ^^  mere  bedlamites  :^^  thus,  some  preachers 
went  so  far  as  to  maintain,  that  to  do  any  work  or  servile 
business  on  the  Lord^s  day,  is  as  great  a  sin  as  to  kill  a  man, 
or  to  conmiit  adultery;  that  to  throw  a  bowl,  to  make  a 
feast,  or  dress  a  wedding  dinner,  on  the  Lord'^s  day,  is  as  great 
a  sin  as  for  a  nuin  to  take  a  knife  and  cut  his  child^s  throat. 
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CHAMLst  L    Tluit  to  rinff  more  betk  tbaa  one  on  the  Loid*8  day,  is  m 
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of  my  acquaintance,  the  preachers  there  brought  the  people  to 
that  pass^  that  neither  baked  nor  roast  meat  was  to  be  foond 
in  all  the  parish,  for  a  Sunday^s  dinneri  throo^^ioiii  the 
year,  &o.  &o**.^ 

TiM"BoQkflf  To  correct  this  ^^ pnritanism,^  the  king  iwued  a  prodamation 
commonly  known  as  the  ^^  Book  aS  Sports  ;^  in  which  it  was 
stated  that  no  curtailment  of  the  liberty  of  his  poorer  subjects 
would  be  permitted,  with  regard  to  their  amusements  on  the 
Sunday.  The  clergy  were  commanded  to  read  this  procla- 
mation in  their  respectire  churches:  some  of  the  clergy 
implicitly  obeyed,  others  only  partially ;  but  a  great  number 
absolutely  refused  to  obey  such  a  command,  and  this  dissent 
considerably  strengthened  the  rebels* 
nwpriiieipiMflf  The  subject  itself,  as  Dr.  Short  observes,  is  one  on  which 
^t^^^f^^T*  BO  few  directions  are  contained  in  the  Scriptures,  that  much 
totiMinstftiitkn  latitude  of  opinion  might  naturally  be  expected  with  regard  to 
it.  Its  name,  perhaps,  and  its  exact  duration,  are  of  leas 
practical  importance ;  but  the  nature  of  the  institution,  and 
the  manner  in  which  it  ought  to  be  observed,  are  of  the 
greatest  consequence.  The  generally-received  opinion,  and 
diat  which  tallies  best  with  llie  institutions  of  the  Church  of 
England,  seems  to  be,  that  the  dedication  of  (me  day  in  seven 
to  the  service  of  God,  is  part  of  the  moral  law;  that  the 
change  of  this  day  from  Saturday  to  Sunday  is  sanctioned  by 
the  custom  of  the  apostles ;  and  that  the  Chri8tian''8  liberty 
will  allow  of  any  method  of  keeping  this  day,  which  answers 
the  command,  of  abstaining  from  work,  and  keeping  it  holy. 
Amusements,  in  the  abstract,  contain  nothing  which  need 
infringe  on  this  holiness:  yet  it  is  obvious,  that  some 
amusements  will  so  far  unfit  the  mind  for  religious  duties, 
that  they  must  be  totally  inadmissible;  that  to  persons 
situated  in  different  spheres  of  life,  a  different  rule  may  be 
applicable'^. 
vmmoatimiiS  The  Romau  Catholics  were,  during  this  reign,  persecuted 
^^l^i^J^         with  most  unrelenting  fliry ;  all  officers  of  that  religion  were 

removed  from  the  army;  application  was  made  to  the  king  for 


**  Preface  to  Prideauz,  on  the  Sabbath.    2  Short's  Church  Hist  90,  91. 
May,  2.    2  Rushworth,  191^  192. 
••  a  Short's  Chiuch  Hist  92, 83*    FnmklyD,  437.    Whitlocks^  le.  17, 
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Beiaing  two^thirds  of  the  lands  of  reciuants, — ^udd  the  exeeation    Ob  ablxb  I. 
of  the  severe  laws  against  the  priests  was  insisted  upon'^  iggs— 1649. 

The  essential  characteristios  of  the  pseudo-religious  seets,  are  Popuiwefliartsto 
thus  described  by  Hume".  "  During  those  times,  when  the  S^l'piSi  of 
enthusiastic  spirit  met  with  such  honour  and  encouragement,  T^^'^j^^ 
and  was  the  immediate  means  of  distinction  and  preferment^ 
it  was  impossible  to  set  bounds  to  the  holy  fervours,  or  con- 
fine, within  any  natural  limits,  what  was  directed  towards  an 
infinite  and  a  supernatural  object.  Every  man,  as  prompted  by 
the  warmth  of  his  temper,  excited  by  emulation,  or  supported 
by  his  habits  of  hypocrisy,  endeavoured  to  distinguish  himself 
beyond  his  fellows,  and  to  arrive  at  a  higher  pitch  of  suntship 
and  perfection.  In  proportion  to  its  degree  of  fanaticism,  each 
sect  became  dangerous  and  destructive ;  and  as  the  indepeiH 
dents  went  a  note  higher  than  the  presbyterians,  they  could 
less  be  restrained  within  any  bounds  of  temper  and  moderation. 
From  this  distinction,  as  from  a  first  principle,  were  derived^ 
by  a  necessary  consequence,  all  the  odier  differences  of  these 
two  sects. 

**  The  independents  rejected  all  ecclesiastical  establishments,  Theiodflpen- 
and  would  admit  of  no  spiritual  courts,  no  government  among  f^r^^>rur^y 
pastors,  no  interposition  of  the  magistrate  in  religious  con-  »t«i>u>i>»Mn^ 
oems,  no  fixed  encouragement  annexed  to  any  system  of  doc* 
trines  or  opinions.    According  to  their  principles,  each  con- 
gregation, united  voluntarily,  and  by  spiritual  ties,  composed, 
widiin  itself,  a  separate  church,  and  exercised  a  jurisdiction, 
but  one  destitute  of  temporal  sanctions,  over  its  own  pastor 
and  its  own  members.    The  election  alone  of  the  congregation 
was  sufficient  to  bestow  the  sacerdotal  character;  and  as  all 
essential  distinction  was  denied  between  the  laity  and  the 
clergy,  no  ceremony,  no  institution,  no  vocation,  no  imposition 
of  hands,  was,  as  in  all  other  churches,  supposed  requisite  to 
convey  a  right  to  holy  orders. 

**  The  enthusiasm  of  the  presbyterians  led  them  to  reject  nieimdijto- 
the  authority  of  prelates,'  to  throw  off  the  restraint  of  lituigies»  ^StMri^rtt^ 
to  retrench  ceremonies,  to  limit  the  riches  and  authority  of  the 
priestly  office :  the  fanaticism  of  the  independents,  exalted  to 
a  higher  pitch,  abolished  ecclesiastical  government,  disdained 
creeds  and  systems,  neglected  every  ceremony,  and  confounded 
all  ranks  and  orders.    The  soldier,  the  merchant,  the  me- 

'^  6  Biuhworth,  168, 160—166, 267.    1  Nalflon,  739,  749.   I  Clar.  Papers, 
85a-466.    2  Ghalloner,  123.    BibUoihaGa  Regis,  36—39. 
**  7  Hume^  18—21. 
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CHAmLEsI.   cfaanic,  indulging  the  fervours  of  zeal,  and  guided  by  the 
16g5— 1649.    iilapses  of  the  spirit,  resigned  himself  to  an  inward  and  supe- 
rior direction,  and  was  consecrated,  in  a  manner,  by  an  imme- 
diate intercourse  and  communication  with  heaven. 
TiMdoeWiiMof       '^  The  Roman  Catholics,  pretending  to  an  infidlible  guide, 
inri^e^^^      1^  justified,  upou  that  principle,  their  doctrine  and  practice 
b«igfator«xtm-    of  persecution:  the  presbyterians,  imagining  that  such  clear 


and  certain  ^tenets,  as  they  themselves  adopted,  could  be 
jected  only  from  a  criminal  and  pertinacious  obstinacy,  had 
hitherto  gratified,  to  the  full,  their  bigoted  zeal,  in  a  like 
doctrine  and  practice :  the  independents,  from  the  extremity 
of  the  same  zeal,  were  led  into  the  milder  principles  of  tole- 
ration. Their  mind,  set  afloat  in  the  wide  sea  of  inspiration, 
could  confine  itself  within  no  certain  limits;  and  the  same 
variations,  in  which  an  enthusiast  indulged  himself,^  he  was 
apt,  by  a  natural  train  of  thinking,  to  permit  in  others.  Of 
all  Christian  sects,  this  was  the  first,  which,  during  its  pros- 
perity, as  well  as  in  its  adversity,  always  adopted  the  principle 
of  toleration :  and  it  is  remarkable,  that  so  reasonable  a  doc- 
trine owed  its  origin,  not  to  reasoning,  but  to  the  height  of 
extravagance  and  fiwaticism. 
DtMnten  coin-  ^'  Popcry  and  prelacy  alone,  whose  genius  seemed  to 
^^^''^  tend  towards  superstition,  were  treated  by  the  independents 
'•P**^-  with  rigour.     The  doctrines,  too,  of  fate  or  destiny,  were 

deemed  by  them  essential  to  all  religion.     In  these  rigid 
opinions,  the  whole  sectaries,  amidst  all  their  other  differences, 
unanimously  concurred. 
TiMpoUiiMi  «'  The  political  system  of  the  independents  kept  pace  with 

Statin  kept  tiicir  rcUgious.  Not  content  with  confining,  to  very  narrow 
JJJJVjI^jJJ^  limits,  the  power  of  the  crown,  and  reducuig  the  king  to  the 
rank  of  first  magistrate,  which  was  the  project  of  the  presby- 
terians; this  sect,  more  ardent  in  the  pursuit  of  liberty, 
aspired  to  the  total  abolition  of  the  monarchy,  and  even  of  the 
aristocracy;  and  projected  an  entire  equality  of  rank  and 
order,  in  a  republic  quite  free  and  independent.^ 

The  conunons  were  determined,  per  fas  aut  nefas^  to 
deprive  the  Earl  of  Strafford  of  existence, — ^because  he  was 
the  first  man  of  the  age,  in  both  the  cabinet  and  the  field,  the 
king^s  most  faithful  counsellor,  and  the  only  man  who  had 
energy  to  repress  the  consummation  of  their  base  and  treason- 
able projects":  and  this  case,  like  all  others,  is  typical  of  the 


»  Com.  Joom.  Oct  31,  Nov.  2,  U,  1644.    Land's  Hist.  432«-440.    6 
Rnshwortli,  700.    Com.  Joom.  pcunim. 
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pure  administration  of  justice  when  administered  by  the    ChaelesI. 
House  of  Commons  under  the  banners  of  "  liberty,"  or  by  any  1 


political  assembly. 

A  sworn  and  secret  committee  of  both  Houses  was  appointed  m^noefai 
to  arrange  the  evidence  and  charges  against  Strafford'*;  privy  comduon. 
councillors  were  examined  with  regard  to  opinions  delivered 
at  the  council  board, — ^an  unheard-of  and  disgraceful  pro- 
ceeding'*; and  impeachments,  which  were  never  prosecuted, 
were  exhibited  against  those  persons  whose  testimonies  were 
likely  to  exculpate  the  prisoner  ". 

The  earl  was  charged  with  '^  an  endeavour  to  subvert  the 
fundamental  laws;"  to  which  he  answered  that  such  an  offence 
was  not  recognised  as  high  treason  by  the  statute  law,  and 
that  arbitrarily  to  introduce  it,  would  be  a  subversion  of  all 
law. 

The  commons,  finding  it  impossible  to  support  the  impeach-  Bmof  attitoder 
ment  for  treason,  then  introduced  a  bill  of  attainder,  but 
which  experienced  the  conscientious  opposition  of  fifty-nine 
members,  for  which  their  names  were  posted  up  under  the 
title  of  ^^  Straffordians,  and  betrayers  of  their  country,"  and 
they  were  publicly  insulted. 

The  solicitor-general,  in  carrying  up  the  bill  to  the  lords,  Axsmnaitof  tiie 
stated,  that  though  the  testimony  against  Strafford  was  not  insa^l^^tof 
clear,  yet,  in  this  way  of  bill,  private  satisfaction  to  each  ^SSmT**** 
mane's  conscience  was   sufficient,  even    should  no  evidence 
be  produced;   and  that  the  earl  had  no  title  to  plead  law, 
because  he  had  broken  the  law.     It  is  true,  added  he,  we  give 
law  to  hares  and  deer, — ^for  they  are  beasts  of  chase :  but  it 
was  never  accounted  either  cruel  or  unfair  to  destroy  foxes  or 
wolves,  wherever  they  can  be  found, — ^for  they  are  beasts  of 
prey  '^ 

When  any  of  the  lords  passed^  the  cry  for  ^'  justice  "  against 
Strafford  resounded  in  their  ears;  and  all  those  who  were 
suspected  to  be  the  personal  friends  of  the  prisoner,  received 
menaces  of  personal  violence":  and  such  proceedings  were 
agreeable  to  the  popular  party  in  the  House  of  Commons '*. 

It  is  to  be  regretted  that  these  tactics  succeeded  in  intimi-  intimidsuonof 
dating  the  peers;   for  although  about  eighty  had  attended  *^***^ 

»*  Whitlocke,  37.  «  1  Clarendon,  193. 

^  Ibid.  214.    6  Ruahworth,  214. 

^^  I  Clarendon,  232.  «•  Ibid.  232, 266.     6  Hume,  410. 

»•  Whitlocke,  43, 
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Strafford^fl  trial,  yet,  to  their  shame  and  infamy  be  it  recorded, 
only  forty-five  were  present  *'^  when  the  bill  of  attainder  was 
sent  up  to  the  peers, — and  of  these,  nineteen  voted  against  it. 

The  public  calamities  which  ensued  from  this  period,  may 
be  ascribed  to  the  want  of  manly  courage  upon  the  part  of  the 
peers,  and  Jrom  a  base  derdicHon  0/  their  parliamerUani 
duties ;  for  as  nothing  can  be  more  contemptible  than  a  £sbo- 
tion  when  opposed  with  vigour,  in  an  inverse  ratio  does  it 
become  formidable  when  any  wavering  is  perceptible  on  the 
part  of  its  opponents,  and  if  the  peers  had  at  this  moment 
boldly  resisted  the  puritanical  faction,  the  national  disputes 
would  have  essentially  terminated:  in  fact,  as  Dr.  Southey*' 
observes,  '^  the  puritanical  members  were  always  at  dieir 
post,  always  alert,  and  on  the  watch  for  every  occasion; 
their  opponents  too  often  absented  themselves  from  ^e 
House,  wearied  by  pertinacity,  or  disgusted  by  violence: 
many  fatally  persusuled  themselves  that  their  inchvidual  pre- 
sence would  contribute  little  to  the  preservation  of  gorem* 
ment,  but  advantage  was  taken  of  their  absence  to  carry  the 
most  mischievous  questions:  thus  a  handful  of  determined 
rooters,  first  by  address  and  vigilance,  then  by  intimidation 
and  the  help  of  the  mob,  succeeded  in  making  parliament 
speak  their  language;  and  many  of  the  best  and  noblest 
members  sacrificed  at  last  their  fortunes  and  their  lives, 
defending  unsuccessfully  in  the  field  that  cause  which,  if  th^ 
had  never  relaxed  from  their  duty  in  the  senate,  would  never 
have  been  brought  to  the  decision  of  arms.^^ 

The  recreant  spirit  of  the  peers  emboldened  the  commons 
to  greater  aggressions,  and  the  populace  were  incited  to  pur^ 
sue  the  same  infamous  conduct  of  intimidation  towards  dieir 
sovereign  as  they  had  done  towards  the  lords,  and  accordingly 
they  demanded  *'  justice  ^  against  Strafibrd  with  the  loudest 
clamours,  and  most  open  menaces:  rumours  of  conspiracies 
against  the  parliament,  invasions,  and  insurrections,  were 
industriously  circulated,  so  as  to  excite  the  people,  and  to 
make  it  apparent  that,  if  the  royal  assent  were  withheld,  some 
great  and  imminent  convulsion  would  be  the  result**. 

Such  a  state  of  things,  combined  with  the  intereessi<ms  of 


^  *Wlutlocke,  43.  «^  Book  of  the  Church,  460. 

^'  Vide  etiam  Trial  of  ArchbiBhop  Laud.     6  Rushwortb,  830,  et  sec. 
Warwick,  160. 
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the  queen,  and  the  magnanimous  letter  of  Strafford,  extort^    Chaslis  L 

a  disgraceful,  but  an  unwilling,  assent  *•  from  Charles  for  ?L, 

the  execution  of  the  earl,  and  that  assent  rendered  the  Ezecntimiof 
king  miserable  for  the  remainder  of  his  days.  In  fact,  ®***®«^ 
Charles  always  believed  Strafford  to  be  an  innocent  and 
persecuted  man;  nevertheless  he  selfishly  sacrificed  his  best 
friend  and  minister  in  order  to  pacify  parliamentary  resent^ 
ment,  so  thai  he  himself  might  be  released  from  those 
embarrassments  with  which  he  was  encompassed,  but  which 
the  tyranny  of  the  crown  had  itself  produced :  the  king,  how- 
ever, early  experienced  that,  every  concession  made  to  faction 
and  violence  produced  the  unerring  effect  of  entailing  fresh 
demands,  each  more  unreasonable  and  degrading  than  the 
last. 

So  little  regard  was  paid  to  the  constitution  in  1641,  that  Attempts  iqr  the 
attempts  were  made  by  the  commons  alone  to  assume  sove-  ^^^^e»- 
reign  executive  powers,  and  publishing  their  "  ordinances '^  cutive  power. 
instead  of  ^^  laws  ;^  and  previous  to  the  king^s  departure  for 
Scotland,   endeavours  were    made  to  have  a   "  Protector'' 
appointed,  with  a  power  to  pass  laws  without  having  recourse 
to  the  king:   but  being  unsuccessful,  a  committee  of  both 
Houses  was  appointed  to  attend  the  king  into  Scotland,  to 
discharge  the  honorable  office  of  "  spies  **.'' 

The  commons  were  however  determined  to  destroy  the  oflbiuiTe  and  de- 
sovereign  authority ;  and  the  rebellious  state  of  Scotland  and  ^^^^j^j^' 
Ireland  aided  their  wishes :  and  under  pretence  of  subduing  commons. 
the  latter  kingdom,  they  levied  money,  which  they 'secretly 
appropriated  to  other  purposes;    they  took  arms  from  the 
king's  magazines,  which  they  kept  with  a  secret  intention  of 
employing  against  himself;  and  whatever  laws  they  deemed 
necessary  to  strengthen  themselves,  were  voted  under  colour 
of  enabling  them  to  recover  Ireland. 

A  remonstrance  was  prepared,  intituled  an  '^  Appeal  to  the  Thenmon- 
People;"  and  whatever  unfortunate,  invidious,  or  suspicious  J^^'l^^f^ 
measure  had  ever  been  embraced  by  the  king,  and  for  which  the  People- 
effectual  remedies  had  now  been  provided,  was  aggravated 
with  acrimonious  rhetoric,  accompanied  with  jealous  prog- 
nostications of  the  future ;  but  such  was  its  false  and  inflam- 
matory character,  that  it  was  only  carried  by  a  majority  of 

'*»  2  Strafford  Papers,  432.     1  aarendon,  267-     Laud'8  Troubles,  177. 
"Warwrick,  160. 
**  5  Rushworth,  376.    6  Home,  423. 
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tlHARLzs  I.    eleven  **,  and  was  afterwards  printed  and  published,  withont 

1   being  carried  up  to  the  House  of  Peers  for  their  assent  and 

concurrence. 
Perteeutioii  of         Although  the  bill  for  depriving  the  bishops  of  their  legis- 
lative function  had  been  rejected  by  the  peers,  and  no  pro- 
rogation had  subsequently  occurred,  another  bill  of  a  similar 
nature  was  sent  up,  and  the  commons  and  their  harpies  availed 
themselves  of  every  opportunity  to  display  their  upstart  inso- 
lence and  illegal  threats  towards  the  lords,  being  aware  that 
the  constitution  could  not  be   destroyed,   as   long  as   that 
assembly  maintained  its  essential  rights. 
Anxieiyofthe         Influenced  by  these  principles,  the  commons  made   the 
2!^<^Ho2i    fo^o^ing  ^^^U  i»    ^^^^^   Journals : — "  This  committee   is 
of  Lords.  appointed  to  prepare  heads  for  a  conference  with  the  lords, 

'  '  and  to  acquaint  them  what  bills  this  House  hath  passed  and 
sent  up  to  their  lordships,  which  much  concern  the  safety 
of  the  kingdom,  but  have  had  no  consent  of  their  lordships 
unto  them;  and  that  this  House  being  the  representative 
body  of  the  whole  kingdom,  and  their  lordships  being  but  as 
particular  persons,  and  coming  to  parliament  in  a  particular 
capacity,  that  if  they  shall  not  be  pleased  to  consent  to 
the  passing  of  those  acts  and  others  necessary  to  the  pre- 
servation and  safety  of  the  kingdom,  that  then  this  House, 
together  with  such  of  the  lords  that  are  more  sensible  of  the 
safety  of  the  kingdom,  may  join  together,  and  represent  the 
same  unto  his  majesty .^^  This  served  as  a  basis  to  found 
the  resolution  of  February,  1649,  declaring  the  House  of  Lords 
useless. 
PriTiiflgeof  pw-  The  commons,  in  order  to  show  their  respect  for  "  privilege 
"*^*i64a*"'*  of  parliament,''  impeached  the  Duke  of  Richmond,  because 
he  had  merely  said  in  the  House  of  Lords,  on  a  motion  to 
adjourn,  "  Why  should  we  not  adjourn  for  six  months  T 
This  proceeding  is  an  illustration  of  "  liberty  of  speech  '^  when 
defined  by  a  ruthless  democracy. 

The  more  popular  members  of  the  commons  conceived  tliat 
to  destroy  the  bishops,  and  in  which  they  ultimately  suc- 
ceeded, no  art  was  too  mean,  no  expedient  too  base,  and 
therefore  conciliated  the  vilest  of  mankind,  under  the  hypo- 
critical veil  of  ^^  liberty  and  equality,''  so  as  to  make  them  their 
slavish  instruments ;  and  thus  by  their  miserable  howls  and 

*^  Whitlocke,  49.    Dugdale,  71*    2  Nalson,  668. 
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more  hellish  threats,  to  intimidate  the  judgments  of  their    CbablehL 
sovereign  and  the  peers,  as  a  means  to  work  their  ultimate     ^^ 
destruction:  but  the  sequel  will  illustrate  that  ''your  levellers 
will  always  level  down  to  themselves,  but  will  never  level  up 
to  themselves.*^ 

Tumultuous  congregations,  and  seditious  excitement  of  the  seditions  peu- 
people  by  artful  harangues,  were  encouraged.  Petitions,  ^t!^***^ 
under  pretence  of  seeking  redress  of  public  grievances,  were 
drawn  by  the  leaders  of  the  popular  party  for  the  purpose  of 
disseminating  treason,  libels,  and  every  other  inflammatory 
matter,  and  when  a  sufficient  number  of  signatures  were  pro* 
cured,  the  petitions  were  presented  to  parliament,  and  then 
published;  so  that  these  petitions  became  secret  bonds  of  asso- 
ciation amongst  the  subscribers,  and  seemingly  acquired  parlia* 
mentary  sanction  to  the  complaints  which  they  contained  *'. 

Petitions  were  presented  by  the  city  apprentices*^  porters**,  Fwm*!**  city 
and  beggars *%  containing  *'  erudite  discussions^  upon  the  pri-  ^nm.^ 


vileges  of  parliament,  the  danger  of  religion,  the  rebellion  of 
Ireland,  and  the  decay  of  trade. 

The  ''  porters  ^  desired,  ''  that  justice  might  be  done  upon 
offenders  as  the  atrociousness  of  their  crimes  had  deserved, 
and  that  if  such  remedies  were  any  longer  suspended,  they 
should  be  forced  to  extremities  not  fit  to  be  named,  and  make 
good  the  saying,  '  that  necessity  has  no  law".**  '^ 

The  ''  beggars^  proposed,  as  a  specific  for  public  miseries, 
^^  that  those  noble  worthies  of  the  House  of  Peers,  who  concur 
with  the  happy  votes  of  the  commons,  may  separate  them- 
selves from  the  rest,  and  sit  and  vote  as  one  entire  body  ;^  far 
which  the  commons  returned  thanks  ^\ 

And,  as  a  coup  de  grace^  several  thousands  of  females,  all  Thepitiabtorf- 
of  whom  had  ''  had  their  misfortunes^  personally  presented  a  thouudsof 
petition  to  the  commons,  expressing  their  terror  of  papists 
and  prelates,  and  their  dread  of  being  massacred  and  ravished; 
upon  which  Pym  came  to  the  door  of  the  House,  stating  that 
their  petition  was  thankfully  accepted,  was  presented  in  a 
seasonable  time,  and  begged  that  their  prayers  for  the  success 
of  the  commons  might  follow  their,  petition". 

It  was  thus  that  Pym,  by  a  course  of  dishonourable,  mean, 

^  1  Clarendon,  203.    6  Hume,  376, 379. 

^7  6  Rii8hworth»  462.  ^  Dngdale,  87*    2  Clarendon,  412. 

*»  Ibid.  413.  ^  Ibid.  412.  "  Ibid.  413. 

*«  6  Hume,  175,  476. 
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and  hypocritical  trackling  to  the  pitiable  dregs  of  society,  was 
enabled  to  attain  the  ^^bad  eminence"^  he  ultimately  enjoyed. 

All  petitions  which  favoured  the  church  or  monarchy  were 
discouraged,  and  the  petitioners  sent  for,  imprisoned  and  pro- 
secuted as  delinquents;  which  conduct  was  openly  avowed 
and  justified^;  not  but  that  the  petitioners  had  the  same 
measure  of  justice  dealt  them,  as  those  members  of  the 
minority  of  the  House  of  Commons  who  dared  to  express  an 
opinion  against  the  ycleped  cause  of  '^  liberty,^^  who,  when 
they  did  do  so,  as  in  the  cases  of  Mr.  Palmer  and  Sir  Ralph 
Hopton,  were  committed  to  prison. 

Reports  of  insurrections,  invasions,  and  conspiracies,  were 
incessantly  circulated;  and  because  a  tailor  informed  the 
conmions  that,  walking  in  the  fields,  he  had  hearkened  to  the 
discourse  of  certain  persons  unknown  to  him,  and  had  heard 
them  talk  of  a  most  dangerous  conspiracy,— orders  were  issued 
for  seizing  all  priests  and  Jesuits, — ^a  conference  was  desired 
with  the  lords, — and  deputy-lieutenants  of  counties  were 
ordered  to  put  the  people  in  a  posture  of  defence^.  Upon 
another  occasion,  Sir  William  Earl  having  given  information 
of  some  "  dangerous  words,^  spoken  by  "  certain  persons,** 
the  speaker  was  ordered  to  issue  a  warrant  to  apprehend  such 
persons  as  Sir  William  Earl  should  point  out". 

The  commons  had  now  attained  their  ends:  they  had 
intimidated  the  rank  and  intelligence  of  the  country,  the 
populace  without  doors  were  ready  to  execute  from  the  least 
hint  the  will  of  their  leaders,  nor  was  it  safe  for  any  member 
to  approach  either  House  who  pretended  to  contest  or  oppose 
the  general  torrent;  and,  as  illustrative  of  the  protection 
given  to  those  who  perpetrated  acts  of  outrage,  the  commons 
committed  a  magistrate  to  the  Tower,  because  he  had,  with 
the  sheriils  and  other  justices,  stationed  watches  to  protect 
the  obnoxious  members, — and  those  who  had  been  committed 
for  breaches  of  the  peace,  received  their  liberty  by  order  of  the 
House  •*. 

After  so  undisguised  a  manner  was  violence  conducted,  that 
HoUis,  in  a  speech  to  the  peers,  desired  to  know  the  names  of 
such  members  as  should  vote  contrary  to  the  sentiments  of  the 


^'  2  Clarendon,  449. 

M  2  Nalaon,  646.    Com.  Jonm.  November  16, 1641.    Dugdale  77« 

"  Coml  Jonm.  December  10, 1641. 

^  2  Nalson,  784,  792.    Com.  Journ.  December  27,  28,  29«  1641. 
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oommons*';  and  Pym  said  in  the  Lower  HouBe,  *^  that  the  Oharlxs  L 
people  muat  not  be  restrained  in  the  expression  of  their  jnst  ^^^^^^^^^^* 
desires".*" 

But  this  was  a  principle  which  he  had  not  permitted  the  iKPtAaamr 
** people''  to  extend  to  the  clergy:— thns  when  the  bishops  °'™»"™"- 
drew  np  a  protest  addressed  to  the  king  and  the  House  of 
Lords,  stating  that  they  had  been  assaulted  by  the  unruly, 
multitude,  and  could  no  longer  with  safety  attend  their  duty 
in  the  House,  and  therefore  protested  against  all  laws,  votes^ 
and  resolutions,  as  null  and  invalid,  which  should  pass  during 
the  time  of  their  constrained  absence,  they  were  by  the  com- 
mons instantly  impeached  for  high-treason  in  endeavouring 
to  subvert  the  fundamental  laws,  and  to  invalidate  the  autho- 
rity of  the  legislature;  upon  which  they  were  sequestrated 
from  parliament,  and  conmiitted  to  custody", — ^no  person 
in  either  House  daring  to  speak  in  their  vindication.  In 
truth,  such  was  the  state  of  intimidation,  that  no  further 
opposition  was  made  to  the  bill  against  the  votes  of  the 
bidtops  in  parliament,  nor  any  other  bill  which  was  pre- 
sented. 

The  fact  was,  that  the  bishops  of  the  Anglican  church  Thebuhops 
would  not  basely  condescend  to  assist  the  "  root-and-branch  SSitdtoiSw 
men''  in  blowing  the  trumpet  of  rebellion,  but  in  which  the  ^^^^'^ 
puritanical  clergy  were  perfect  adepts,  and  who  ultimately 
assumed  the  most  dangerous  power  of  the  Roman  Catholio 
priesthood,  and  inflicted  upon  the  consciences  of  their  fellow- 
creatures  a  yoke  tenfold  heavier  than  that  of  which  they  had 
complained  as  intolerable. 

Indulgence  for  tender  consciences  was  their  matin  and  indaigenoefor 
their  evening  prayer ;  but  rather  than  wear  the  surplice,  use  IdenoeT^ 
the  sign  of  tibie  cross  in  baptism,  kneel  at  the  sacrament,  and 
bow  at  the  name  of  their  Redeemer,  they  excited  a  civil  war ; 
and  complained  of  the  king  for  not  putting  to  death  the 
Romish  priests  who  were  in  prison, — and  the  Romanists  were 
compelled  to  perform  their  worship  at  midnight,  and  that 
always  in  fear  and  danger. 

They  passed  an  ordinance,  by  which  eight  heresies  were  Heresies  punish. 
made  punishable  with  death  upon  the  first  offence,  unless  the  •^^^'^^d^*^ 
offender  abjured  his  errors,  and  irremissibly  if  he  relapsed. 

97  King's  DeeL  Augast  12, 1642.    6  Hume,  477-  ^  Ibid. 

»' 6  Roshworth,  466.    2NalsoD,7M.    WhiUocke,  61. 
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Sixteen  other  opinions  were  to  be  punished  with  imprison- 
ment, till  the  offender  should  find  sureties  that  he  would 
maintain  them  no  more.  Among  these  were,  the  belief  in 
purgatory,  the  opinion  that  God  might  be  worshipped  in 
pictures  or  images,  free  will,  universal  restitution,  and  the 
sleep  of  the  soul.  Their  laws,  also,  for  the  suppression  of 
immorality,  were  written  in  blood**^. 

The  clerical  members  of  the  Anglican  church  who  were  only 
plundered  and  turned  out  to  find  subsistence  for  their  wives 
and  families  as  they  could,  or  to  starve,  were  fortunate  when 
compared  with  many  of  their  brethren.  Some  were  actually 
murdered**;  others  perished  in  consequence  of  brutal  usage, 
or  of  confinement  in  close,  unwholesome  prisons,  or  on  ship- 
board, where  they  were  crowded  together  under  hatches**, 
day  and  night,  without  even  straw  to  lie  on.  An  intention 
was  avowed  of  selling  them  as  slaves  to  the  plantations**, 
or  to  the  Turks  and  Algerines;  and  though  this  was  not 
carried  into  effect,  it  seems  to  have  been  more  than  a  threat 
for  the  purpose  of  extorting  large  ransoms  from  those  who 
could  raise  money;  because,  after  the  battle  of  Worcester, 
many  of  the  prisoners  were  actually  shipped  for  Barbadoes, 
and  sold  there**. 

When  the  episcopal  jurisdiction  had  been  abolished,  and  all 
its  rights  and  possessions  confiscated,  the  philanthropic  puri- 
tanical clergy  shared  the  spoils  among  themselves  and  their 
adherents.  Thus — '^  Setting  sail  to  all  winds  that  might  blow 
gain  into  their  covetous  bosoms,^  many  respectively  held  at  the 
same  time  masterships  in  the  university,  lectureships  in  the 
city,  and  one,  two,  or  more  of  the  best  livings,  from  which  the 
lawful  incumbents  had  been  turned  out  with  their  families  to 
starve;  and  these  were  the  men  who  had  hypocritically  and 
treasonably  declaimed  against  the  wealth  and  power  of  the 
bishops,  and  annihilated  religion.  But  no  sentiment  save  that 
of  the  ^^  meanest  of  the  mean,^^  ever  found  refuge  in  the 
breasts  of  these  puritanical  ministers;  and  "contemptible 
and  loathsome  cant^^  supplied  the  place  of  true  religion,  as 
illustrated  by  their  abolishing  Maypoles,  and  prohibiting 
servants  and  children  from  walking  in  the  fields  on  the  Sab- 


^  8oathey*s  Book  of  the  Church,  608. 

"  Walker,  part  ii.  71.  *"  Ibid.  146. 

•*  Southey^B  Book  of  the  Church,  476. 


•*  IWd.  66, 1. 
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bath-day;  but  in  truth,  puritanical  religious  professions  ChahlesL 
resembled  the  little  eruptive  pustule  on  the  surface  which  jL^.^~^^^^_ 
betrays  the  infection  and  putridity  at  the  core. 

Numerous  proofs  exist  of  the  "  Christian  disposition^  of  the  Paritanicd 
puritans,  such  as,  m  some  churches,  baptizmg  horses  or  swme,  cdiarity. 
in  profane  mockery  of  baptism;  in  otiier  churches  breaking 
open  the  tombs,  and  scattering  about  the  bones  of  the  dead,  or, 
if  the  bodies  were  entire,  defacing  and  dismembering  them*^. 
At  Sudeley  they  made  a  slaughter-house  of  the  chancel,  cut 
up  the  carcasses  upon  the  communion  table,  and  threw  the 
garbage  into  the  vault  of  the  Chandoses,  insulting  thus  the 
remains  of  some  of  the  most  heroic  men,  who,  in  their  day, 
defended  and  did  honour  to  their  country.  At  Westminster, 
the  soldiers  sate  smoking  and  drinking  at  the  altar,  and  lived 
in  the  abbey,  committing  every  kind  of  indecency  there,  which 
the  parliament  saw  and  permitted.  No  cathedral  escaped 
without  some  injury;  painted  windows  were  broken,  statues 
pulled  down  or  mutilated,  carvings  demolished,  the  organs  sold 
piecemeal  for  the  value  of  the  materials,  or  set  up  in  taverns. 
At  Lambeth,  Parker^'s  monument  was  thrown  down,  that 
Scott,  to  whom  the  palace  had  been  allotted  for  his  portion  of 
the  spoils,  might  convert  the  chapel  into  a  hall;  the  arch- 
bishop^s  body  was  taken,  not  out  of  his  grave  alone,  but  out  of 
his  cofiin,  the  lead  in  which  it  had  been  enclosed  was  sold, 
and  the  remains  were  buried  in  a  dunghill'*. 

Under  the  puritans,  controversy  and  intrigue  usurped  the  under  the  puri- 
place  of  pure  religion;  and  immorality  and  wickedness  of  all  ^\^^^*^ 
kinds  everywhere  abounded;  licentiousness,  oppression,  pride,  umuped  the  place 
covetousness,  and  a  secret  hatred  of  all  religion,  was  widely  ^  p""'«"«p^ 
disseminated  amongst  the  nation.    And  these  are  forcible  and 
practical  illustrations  of  the   ^^  miseries  "^  which  the  nation 
encountered  from  the  temporary  subversion  of  the  English 
Catholic  church. 

These  proceedings  convinced  every  person  that  further  to 
support  the  commons  was  only  to  consummate  the  annihilation 
of  the  crown,  the  church,  and  the  peerage,  and  that  all  who 
entertained  opinions  opposed  to  their  selfish  and  interested 
caprices,  were  treated  as  a  proscribed  caste,  and  that  liberty, 
law,  and  justice  had  ceased  to  exist. 


"  8oathey*8  Book  of  the  Church,  472,  473. 
^  Southey,  473.    Strype^s  Farkefi  490. 
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The  meagare  upon  which  the  commoiiB  rested  all  future 
hopes  of  uncontrollable  ascendancy  was  by  a  bold  and  deouive 
stroke,  to  seize  at  once  the  whole  power  of  the  sword,  and  to 
confer  it  entirely  on  their  own  creatures  and  adherents. 

A  bill  for  regulating  the  militia  was  introduced,  and  passed 
the  two  Houses,  restoring  to  lieutenants  and  deputies  the  same 
powers  of  which  the  votes  of  the  commons  had  bereaved  them ; 
but  nominating  in  the  bill  the  lords-lieutenant  in  every  county, 
who  were  to  obey  the  orders  of  the  two  Houses,  and  to  be  irre* 
movable  by  the  king  for  two  years. 

However  reprehensible  the  conduct  of  the  king  might  have 
been,  he  had  suffered  a  more  than  commensurate  punishment; 
his  favourite  ministers  had  been  either  executed,  banished,  or 
imprisoned;  almost  all  the  just  prerogatives  of  the  crown  had 
been  destroyed;  he  had  been  forced  to  extinguish  one  estate  of 
parliament;  had  been  causelessly  insulted  by  the  commons  upon 
various  occasions;  they  had  forced  his  queen  to  become  an 
exile,  and  were  now  desirous  to  become  his  gaolers,  at  a  time 
when  he  was  unable  to  trample  upon  public  or  private  rights. 
But  Charles,  desirous  to  conciliate,  offered  his  consent  to  the 
bill,  if  the  persons  recommended  to  him  as  lieutenants  were 
to  be  appointed  by  commissions  revocable  at  his  pleasure,  or 
rendering  them  irremovable  for  one  year,  provided  they  received 
their  orders  from  himself  and  the  two  Houses  jointly*',  which 
proposals  being  refused,  the  king  withheld  his  assent. 

The  commons  then  framed  an  ordinance,  in  which,  by  the 
sole  authority  of  the  two  Houses,  lieutenants  were  named  for 
all  the  counties,  and  the  command  of  the  whole  military  force, 
guards,  garrisons,  and  forts  of  the  kingdom,  were  conferred  on 
them,  with  commands  that  they  were  only  to  obey  the  orders 
of  his  majesty,  '^  as  signified  by  both  houses  of  parliament.'*^ 
The  king  issued  counter  proclamations,  and  the  adherents  of 
each  party  arranged  themselves  under  their  respective  banners, 
to  decide  the  question  by  the  sword. 

In  the  beginning  of  June,  1642,  the  commons,  to  show  that 
their  determination  was  to  destroy  the  executive  authority  of 
the  crown,  tendered  to  him,  at  York,  nineteen  propositions, 
founded  upon  addresses  and  declarations  of  an  earlier  date. 
They  required  that  the  privy  council  and  officers  of  state 
should  be  approved  by  parliament,  and  take  such  an  oath  as 


«7  2  Clarendon,  375.    2  ParL  Hist.  1077, 1 106,  &c. 
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the  two  Houaes  should  prescribe,  and  that  during  the  intervals     CHAaLxs  L 
of  parliament,  no  vaeancy  in  the  council  should  be  supplied     ^^^^--^fl^« 
without  the  assent  of  the  major  part,  subject  to  the  future 
sanction  of  the  two  Houses ;  that  the  education  and  marriages 
of  the  king^s  children  should  be  under  parliamentary  control; 
the  votes  of  popish  peers  to  be  taken  away;  the  church  govern- 
ment and  liturgy  be  reformed  as  both  Houses  should  advise; 
the  militia  and  all^fortified  places  put  in  such  hands  as  parlia- 
ment should  approve;  finally,  that  the  king  should  pass  a  bill 
for  restraining  all  peers  to  be  made  in  future  firom  sitting  in 
parliament,  unless  they  be  admitted  with  the  consent  of  both 
Houses. 

In  addition  to  these  demands,  the  commons  voted  that  in  a  ma  crown  bonad 
right  construction  of  the  old  coronation  oath,  the  king  was  uu^ered^ 
bound  to  assent  to  all  bills  which  the  two  houses  of  parliament  pwii*me>>t. 
should  offer". 

Charles,  from  having  no  party  in  the  nation,  had,  by  his  eon-  popnuuityof 
cessions  to  the  parliament,  acquired  a  powerful  party;  and, 
notwithstanding  the  small  interval  of  time  which  had  elapsed 
from  his  rash  attempt  to  seize  the  six  members*',  he  was  sur- 
rounded by  the  nobility  and  gentry,  who  conceived  that  law, 
justice,  and  moderation  now  belonged  to  the  crown,  the 
commons  having  perpetrated  so  many  acts  of  deliberative 
violence. 

The  friends  of  the  constitution  were  resolved  to  adhere  to  Mouvesivwhich 
that  moderate  freedom  transmitted  them  from  their  ancestors,  wwTaiofcuated. 
and  now  better  secured  by  such  important  concessions,  rather 
than  by  engaging  in  a  giddy  search  after  more  independence, 
run  a  manifest  risk  either  of  incurring  a  cruel  subjection,  <wr 
abandoning  all  law  and  order;  they  were  further  induced  to  . 
this  determination  by  the  fact  of  the  city  apprentices,  porters, 
&c.,  having  been  allowed  to  influence  the  decisions  of  the 
legislature,  and  were  aware  that  the  moment  the  licentious 
appetites  of  such  people  ceased  to  be  gratified,  physical  strength 
could  alone  reduce  them  to  proper  subjection'^*. 

*«  1  Clarendon,  452.    2  ParL  Hist.  1302.    2  Hallam's  Const.  Hist  188. 

^*  2  Rushworthy  473.    Whitlocke,  60.    2  Nalson,  811.    Franklyn,  906. 

7'  Those  who  have  once  howed  their  knee  to  force,  must  expect  that  force 
will  be  for  ever  their  master.  In  a  few  weeks  after  the  legislative  power 
and  civil  government  of  Enghind  had  submitted  to  the  army,  the  commons 
were  insuted  by  an  unruly,  tumultuous  mob  of  apprentices,  engaged  in  the 
Presbyterian  politics  of  the  city^  who  compelled  them,  by  actual  violence,  te 
rescind  several  of  their  late  votes.    (2  HaUam*s  Const  Hist.  281.) 
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The  king  made  a  declaration  to  the  peers  who  attended  him^ 
that  he  expected  from  them  no  obedience  to  any  conomands 
which  were  not  warranted  by  the  laws  of  the  land.  The  peers 
answered  this  declaration  by  a  protest,  in  which  they  declared 
their  resolution  to  obey  no  commands  but  such  as  were  war- 
ranted by  their  authority^^  , 

In  fact,  the  rank,  intelligence,  and  property  of  the  country 
rallied  round  the  crown,  and  to  such  an  extent,  that,  according 
to  Clarendon^s  computation,  a  single  troop  of  guards  possessed 
estates  and  revenues  equal  to  those  of  all  the  members,  who, 
at  the  conunencement  of  the  war,  voted  in  both  Houses'*. 

At  this  period  the  House  of  Lords  seldom  consisted  of  more 
than  sixteen  members,  and  near  the  moiety  of  the  commons 
absented  themselves  from  counsels  which  they  conceived  so 
replete  with  danger;  and  the  great  majority  of  those  who  did 
attend  were  under  the  influence  of  intimidation.  A  band  of 
rogues  and  rebels,  who  had  everjrthing  to  gain  and  nothing  to 
lose,  now  influenced  the  commons,  and  by  audacious  false- 
hoods, persuaded  the  uncultivated  and  seditious  masses  of 
society,  that  they  were  the  eternal  guardians  of  law  and  liberty, 
and  whom  no  motive,  but  the  necessary  defence  of  the  people, 
could  ever  engage  in  an  opposition  to  the  crown.  The  king's 
adherents  were  by  the  commons  designated  ^^  wicked,'^'*  and 
" malignant.**'  Their  adversaries  were  the  "godly,'**  and 
"well  aflected^';"  and  in  the  orders  which  Essex  received  to 
advance  upon  the  royalists,  he  was  directed  to  "  present  a 
most  humble  petition  to  the  king,  and  to  rescue  him  and  the 
royal  family  from  those  desperate  malignants  who  had  seized 
their  persons'*  '*." 

In  fact,  the  House  of  Commons  "  was  a  dose  conmiittee  of 
sordid  tyrants,  who  violated  every  principle  of  law  and  justice, 
who  imprisoned  their  own  constituents  for  refusing  to  answer 


7^  6  Hume,  491.  ^  3  Clarendon,  41.    Warwick,  231. 

7«  Warwick,  318.  May,  86.  '*  Whitlocke,  69.   3  Clarendon,  27,  28. 

7'  This  mean,  false,  and  hypocritical  conduct  was  pursued  during  the 
war  in  their  treatment  of  the  House  of  Lords,  to  whom  the  commons,  upon 
all  occasions,  gave  respectful  language,  and  denounced  those  who  advocated 
their  suppression ;  and  on  occasion  of  some  rumours,  the  House  voted  they 
held  themselves  obliged,  by  the  fundamental  laws  of  the  kingdom  and  their 
covenant,  to  preserve  the  peerage,  with  the  rights  and  privileges  belonging 
to  the  House  of  Peers,  equally  with  their  own  (3  Pari.  Hist.  Ss9) ;  and  the 
council  of  war  more  than  once,  in  the  year  1647,  declared  their  intention  of 
preserving  the  rights  of  the  peerage.  (Whitlocke,  29a  Sir  William Waller^s 
Vindication^  192.) 
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criminating  interrogatories  which  no  judge  in  Enghmd  would  Chablbs  I. 
have  dared  to  ask,  or  have  permitted  to  be  put;  who,  professing  ""     ^' 

hostility  to  corruption,  could  deal  secretly  for  the  whitewashing  civu  liberty, 

of  the  blasted  character,  or  replenishing  the  empty  purse  of  an  J^b^ySlT^ 

useful  associate;  who,  in  a  word,  with  'patriotism^  for  ever  "dmotcdwmdg 

'       -t     *  m  •  of  the  people. 

in  their  mouths,  went  to  deluge  their  country  with  civil  blood, 
and  hack  and  mutilate  the  constitution  which  they  swore  they 
were  defending,  till  it  fell  prostrate  and  Ufeless  at  the  feet  of 
a  military  usurper .""  But  such  is  "  civil  liberty,"  when  admi- 
nistered by  the  "  devoted  friends  of  the  peoplfe,''  uncontrolled 
by  a  king  and  an  hereditary  House  of  Peers. 


SSCTIOK  IIL 
CHARLES  II.,  January  30,  a.i>.  I6499— Febrnary  6,  a.v.  1685. 


1.  The  Misfortimes  of  Anarchy. 

2.  Lenient  Proceedings  at  the  Re- 

storation. 

3.  Grant  of  Royal  Revenues. 

4.  Disbanding  the  Army. 
6.  Titles  to  Property. 

6.  The  Parliament  of  1661. 

7.  Punishment  of  the  Regicides. 

8.  The  Corporation  Act. 

9.  The  Triennial  Act 
10.  Religious  Dissensions. 


11.  Original   Jurisdiction   in  Civil 

Causes  claimed  by  the  House 
of  Lords. 

12.  Impeachment  of  Danby. 

13.  Appropriation  of  Supplies. 

14.  Administration  of  Justice. 
16.  Habeas  Corpus  Act. 

16.  Quo  Warranto  Informations. 
17*  Attempts  to  create  an  Absolute 
Monarchy. 


1.  The  Misfortunes  of  Anarchy. 

AVhoever  has  power,  abuses  it;  eveiy  page  of  histoiy  proves  Charles  n. 
the  fact;  individual,   body,  the  people,  it  is  all  the  same;    ^^»— ^^^' 
power  is  abused,  yet  some  one,  or  some  body,  must  have  it.  whoererius 
The  great  problem  seems  to  be  to  vest  it  in  such  a  maimer  p®^^»  abuweit. 
that  as  little  mischief  can  be  done  as  possible.    But  to  effect 
this,  something  very  different  is  necessary  from  merely  clipping 
the  wings  of  power.     Injudicious  restraint  of  power  leads  to 
as  many  evil  consequences  as  unlimited  power  \ 

The  histories  of  Greece,  Rome,  and  France,  justify  the  Fopiiiwi«id«n 
observation,  that  although  with  the  multitude  ultra  democracy  ^utiicn.^^ 
may  often  originate  in  the  love  of  true  liberty,  it  has  its  source, 
almost  always,  in  those  who  seek  to  be  leaders  of  the  multi- 
tude, merely  in  an  insatiable  thirst  for  power,  which  is  gene- 
rally followed  by  the  abuse  of  it  when  acquired. 


Lieber*8  Remin.  Niebuhr^  82,  83. 
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Chablxb  U. 

The  people  are 
always  the  suf- 
ferers by  revolu- 
tions In  goTQCn* 
ment 


The  events  which  occurred  immediately  previonB,  and  sabfle- 
quent  to  the  execution  of  Charles  I.,  establish  that,  practically 
speaking,  ^^  the  people  are  always  the  sufferers  by  revolations 
in  government;^  because  the  new  settlement,  being  jealoas 
and  insecure,  is,  ea  necemtate^  supported  by  unconstitutional 
criminal  process^  and  by  the  most  grievous  taxation*;  in 


'  The  protector,  in  the  capital  punishment  of  Gerard  and  Vowel,'  two 
royaliatfl,  who  were  aocnsed  of  conspiring  against  his  life»  erected  a  h^ 
court  of  justice  for  this  trial,  an  infringement  of  the  ancient  Uws,  which  at 
this  time  was  become  familiar  (7  Hume,  237, 238).  Juries  were  found  alto- 
gether unmanageable,  and  if  no  other  method  had  been  deyised  during'  this 
illegal  and  unpopular  govemmenty  all  its  enemies  were  assured  of  entire 
impunity  (Ibid.). 

'  The  country  not  only  complained  of  the  amount  of  taxation,  but  of  the 
mode  by  which  it  was  levied,  and  its  corrupt  appropriation.  The  sum  of 
300,000^  was  openly  taken  and  divided  amoug  the  members  (Clement 
Walker's  Hist  of  Independency,  iii.  116).  Ck>mmitteeSy  to  whom  the 
management  of  the  diffisrent  branches  of  revenue  was  entrusted,  never 
bnra^t  in  their  accounts,  and  had  unlimited  power  of  secreting  whatever 
sums  they  pleased  from  the  public  treasurer  (Ibid.  8).  These  branches  were 
needlessly  multiplied,  in  order  to  render  the  revenue  more  intricate,  to  sbare 
the  advantages  among  greater  numbers,  and  to  conceal  the  frauds  of  which 
they  were  universidly  suspected  (Ibid.  7  Hume,  93.  19  ParL  Hist  13C, 
178).  The  Protector,  with  his  council,  imposed  a  duty  upon  merchandise 
(the  doing  of  which  had  been  the  principal  offence  of  Charles  I.),  payment 
af  which  was  refused  by  a  person  of  the  name  of  Cony,  but,  being 
levied  by  distress,  an  action  was  instituted  against  the  coUector.  But 
OromweU,  in  order  to  prevent  the  question  being  discussed,  sent  the  plain- 
tiff's three  counsel  to  the  Tower,  and  did  not  release  them  until  they  had 
abandoned  their  client. 

Sir  Peter  Wentworth  having  also  commenced  an  action  of  a^similar 
cause,  was  summoned  before  the  council,  and  asked  if  he  would  give  it  npL 
"  If  yon  command  me,"  he  replied  to  Cromwell,  '*  I  must  submit,**  whidi 
the  protector  did,  and  the  action  was  withdrawn  (Ludlow,  628).  Clar^idoii 
rehUes  the  same  story^  with  additional  circumstances  of  Cromwell's  auda- 
cious contempt  for  the  courts  of  justice,  and  for  the  very  name  of  Magna 
Charta  (2  Hallam's  Const  Hist  342). 

So  enonnouB  were  the  charges  of  the  commonwealth,  arising  from  conti- 
nual wars  by  sea  or  land,  that  questions  of  fiuance  continually  engaged  the 
attention  of  the  House.  There  were  four  principal  sources  of  revenue;  the 
eustoms,  the  excise,  the  sale  of  fee-farm  rents  (the  dear  annual  income  from 
the  fee-faim  rents  amounted  to  J7fiOOL  In  1651,  25,300/.  of  this  income 
had  been  sold  for  225,660/L  Com.  Joum.  Jan.  8)  of  the  lands  of  the 
crowi^  and  of  those  belonging  to  the  bishops,  deans,  and  chapters,  and  the 
sequestration  and  forfeiture  of  the  estates  of  papists  and  delinquents. 
The  ordinances  for  the  latter  had  been  passed  as  early  as  the  year  1643,  and 
in  the  course  of  the  following  succeeding  years,  the  harvest  had  been  reaped 
and  gathered.  Still  some  gleanings  might  remain;  and  in  1860,  an  act  was 
passed  for  the  better  ordering  and  managing  such  estates ;  the  former  com- 
positions were  subjected  to  examination ;  defects  and  concealments  were 
detected;  and  proportionate  fines  were  in  numerous  cases  exacted.  In 
1651,  seventy  individuals,  most  of  them  of  high  rank,  aU  of  opulent  for- 
tunes, who  had  imprudently  displayed  their  attachment  to  the  royal  cause, 
were  condemned  to  forfeit  their  property,  both  real  and  personiJ,  for  the 
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truth,  the  people  were  made  to  exult  in  that  power  by  which   Chaklxs  I^ 
they  were  kept  in  subjection,  to  regard  their  own  glory  as    ^^^^^^^^' 
involved  in  that  of  their  protector,  and  their  own  debasement 
and  servitude  as  compensated  by  the  almost  absolute  nature  of 
hiB  government. 

The  ravages  of  the  civil  war  had  been  such,  that  all  eUisses 
had  to  mourn  for  the  loss  of  a  relative  or  friend,  or,  by  the 
illegal  sequestration  of  their  estates^  had  been  reduced  from 
affluence  to  poverty. 

The  people  discovered  that  republican  liberty  was  associated  nepabuoan 
with  uncompromising  tyranny — ^the  selfish   rapacity  of  the  Site^^rttiTim- 
Rump — ^the  hypocritical  despotism  of  the  soldiers  of  a  com*  wmpromigtog 
monwealth — ^the  rejection  of  members  returned  to  serve  in 
parliament  *-^the  arbitrary  sequestration  of  committee-men 


tynxaj 


benefit  of  the  commonwealtli.  The  fatal  inarch  of  Charles  to  Worcester 
furnished  grounds  for  a  new  proscription  in  1652.  First,  nine-and-tirenty, 
then  six  hundred  and  eighty-two^  royalists  were  selected  for  punidunent. 
It  was  enacted  that  those  in  the  first  class  should  forfeit  their  wh(^e  pro^ 
perty,  while  to  those  in  the  second  the  right  of  pre-emption  was  resarred  at 
the  rate  of  one-third  part  of  the  dear  value,  to  be  paid  within  four  months^ 
(Com.  Joum.  July  16,  1661 ;  Aug.  4{  Not.  18, 1669.  Soobell^  156, 810.  7 
Lingard,  136,  137).  If  any  of  the  last  were  papists^  and  afterwards 
dis^ned  of  their  estates  which  they  may  have  redeemed,  they  were  ordered 
to  banish  themselves  irom  their  native  country,  under  the  penalty  of  having 
the  laws  against  popery  ezeonted  against  them  with  the  utmost  severity. 
(Addit  Act  of  Nov.  18, 1662.) 

*  One  of  their  most  iniquitous  acts  was  the  sale  of  the  Earl  of  Craven*li 
estate.  He  had  been  out  of  Englimd  during  the  war,  and  could  not  ther»> 
fore  be  reckoned  a  delinquents  But  evidence  was  offered  that  he  had  seen 
the  king  in  Holland ;  and  upon  this  charge,  though  he  petitioned  to  be 
heard,  and,  as  is  said,  indicted  the  informer  for  perjury,  whereof  he  was 
convicted,  they  voted  by  thirty-three  to  thirty-one  that  his  lands  should  be 
sold,  Haslerig,  the  most  savage  zealot  of  the  whole  iaction,  being  a  teller  for 
the  ayes,  Vane  for  the  noes  (Com.  Joutn.  March  6, 1651,  and  June  88. 
1652.  5  State  Trials,  323).  On  the  20th  July,  in  the  same  year,  it  wab 
referred  to  a  committee  to  select  thirty  delinquents,  whose  estates  should 
be  sold  for  the  use  of  the  navy.  Thus  long  after  the  cessation  of  hostility, 
the  royalists  continued  to  stand  in  jeopardy,  not  only  collectively,  but  pei^ 
sonally,  from  this  arbitrary  and  vindictive  feu^tion.  Nor  were  these  qoall- 
ties  displayed  against  the  royalists  alone ;  one  Joaiah  Primat^  who  seems  to 
have  been  connected  with  lolbume,  Wildman,  and  the  leveller^  having 
presented  a  petition  complaining  that  Sir  Arthur  Haslerig  had  violently 
dispossessed  him  of  some  collieries,  the  House,  after  voting  every  part  of  the 
petition  to  be  false,  a^udged  him  to  pay  a  fine  of  3000t  to  the  commoih> 
wealth,  2000^  to  Haslerig,  and  2000^  more  to  the  comnissioneis  for  com- 
positions (Com.  Joum.  Jan.  15,  1651—2.    2  HaUam's  Const  Hist,  325). 

*  Upon  Dec  6, 1648,  the  parliament  having  voted^  by  a  mljori^  of  189 
against  83,  that  the  king*s  concessions  should  be  a  foundation  for  the  Pousas 
to  proceed  upon  in  the  settlement  of  the  kingdom,  adjourned  to  the  next 
day  :  but  when  the  commons  were  to  meet,  Colonel  Pride,  formerly  a  dray- 
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Charles  II.  — ^the  iniquitous  decimations  of  military  prefects* — ^the  sale  of 

1649-1685.    British  citizens  for  slavery  in  the  West  Indies'— the  blood  of 

Sale  of  British     some  shed  on  the  scaffold  without  legal  trial — ^the  tedious 

2|[jj^'"^         imprisonment  of  many,  with  denial  of  the  writ  of  habeas 

corpus' — ^the  exclusion  of  the  ancient  gentry — ^the  persecution 

of  the  Anglican  church — ^the  bacchanalian  rant  of  sectaries — 

the  morose  preciseness  of  puritans* — ^the  extinction  <^  the  frank 


man,  had  environed  the  House  with  two  regiments,  and  seized  in  the 
forty-one  members  of  the  presbyterian  party,  and  sent  them  to  a  low  room, 
which  passed  by  the  appellation  of  Hell,  whence  they  were  afterwards 
earned  to  several  inns.  Above  one  hundred  and  sixty  members  more  were 
excluded ;  and  none  were  aUowed  to  enter  but  the  most  furious  and  most 
determined  of  the  independents,  and  these  exceeded  not  the  number  of  fifty 
or  sixty.  The  House  then  proceeded  to  rescind  its  former  vote,  and 
declared  the  king's  concessions  unsatisfiictory  (7  Hume,  131,  132.  Vide 
etiam  Com.  Joum.  Feb.  1, 1649.  Walker,  ii.  1 16.  Whitlocke,  376, 554, 610, 
618.  2  Ludlow,  19, 23, 116—123.  Leicester*s  Journal,  139.  Hutcliiiiaoii, 
332.  3  Burton's  Diary,  89.  MUton's  State  Papers,  90— 97.  3  EUis,;  Second 
Series,  368.  Com.  Joum.  January  19,  20,  22,  1666.  1  Thurloe,  750. 
6  Ibid,  269,  317,  328,  9,  337,  341,  3,  9, 371,  383,  424.  6  State  Trials,  791. 
Com.  Joum.  Sept.  19,  1666.    7  Lingard,  131,  221,  254). 

*  An  edict  was  issued  by  CromweU  and,  his  council,  to  levy  the  tenth 
penny  from  the  royalists,  to  pay  the  expenses  of  their  '^mutiny,**  and 
obliged  them  anew  to  redeem  themselves  by  great  sums  of  money  by  which 
most  of  them  were  reduced  to  poverty  (7  Hume,  244.) 

In  order  to  raise  these  impositions,  which  commonly  passed  by  the  name 
of  "decimation,**  the  protector  instituted  twelve  major-generals,  and 
divided  England  into  so  many  military  jurisdictions  (20  ParL  Hist.  433). 
These  men,  assisted  by  commissioners,  had  power  to  subject  whom  they 
pleased  to  "  decimation  ;'*  levy  all  the  taxes  imposed  by  the  "  protector** 
and  his  "  council,**  and  to  imprison  any  person  who  should  be  exposed  to 
their  jealousy  or  suspicion ;  nor  was  there  any  appeal  from  them  but  to  the 
protector  himself  and  his  council.  Under  colour  of  these  powers,  the 
major-generals  exercised  an  absolute  authority  over  the  property  and  persons 
of  every  subject. 

<<  The  major-generals,**  says  Ludlow,  ^^  carried  things  with  unheard-of 
insolence  in  their  several  precincts,  decimating  to  extremity  whom  they 
pleased,  and  interrupting  Uie  proceedings  at  law  upon  petitions  of  those 
who  pretended  themselves  aggrieved;  threatening  such  as  would  not  yield 
a  ready  submission  to  their  orders  with  transportation  to  Jamaica,  or  some 
other  plantations  in  the  West  Indies,*'  Slc  (P.  559.  2  Hallam's  Const. 
Hist.  340). 

7  2  Hallam^s  Const.  Hist  342.    7  Hume,  243. 

*  In  1649,  the  power  of  imprisonment,  of  which  the  Petition  of  Rig^t  had 
bereaved  the  king,  was  repeated  in  favour  of  the  council  of  state,  and  all  the 
gaols  in  England  were  filled  with  men  whom  the  jealousies  and  fears  of  the 
ruling  party  had  represented  as  dangerous  (Clement  Walker's  Hist,  of 
Independency,  II.  136,  176.  £t  vide  etiam  6  State  Trials,  415—450. 
Com.  Joum.  July  13,  1  4,  August  2,  22,  27,  November  26,  1653L 
Exact  Behition,  5.  Whitlocke,  568,  660,  1, 3,  591.  1  Thurloe,  324,  3^7, 
et  seq. 

*  They  enforced  the  principles  of  virtue  to  such  an  extent  as  to  enact  laws, 
declaring  fornication,  after  the  first  act,  to  be  febny  without  benefit  of 
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and  cordial  jojousness  of  the  national  character;  in  fact,  the  Chaeles  IL 
country  had  experienced  the  acme  of  misery  and  degradation  *•;      ^^—iwc. 
a  base  populace  had  been  exalted  above  their  superiors,  and 
hypocrites  exercised    iniquity  under  the  vizor  of  religion. 
The  tide  soon  turned  in  favour  of  the  monarchy,  and  the  ThentianUoB 
royalists  became  the  governing  party;   men  strove  by  their  J^J^^^ 
services  to  compensate  their  former  disaffection ;  and,  in  pro-  uuioiuai 
portion  to  the  severity  with  which  they  had  treated  the  father, 
they  were  warm  in  their  professions  of  attachment  and  loyalty 
to  the  son,  and  hailed  his  restoration  as  a  national  blessing '^ 

<^lei1S7  (Soobel,  121.  7  Hume,  183) ;  and  it  was  aJfio  intended  that  the 
Moeaical  Law  should  be  established  as  the  sole  system  of  English  jorispm- 
dence.  (Exact  Relation,  17.    7  Hmne,  186L    7  lingard,  l6l.) 

*^  Upon  .'a  new  parliament  being  sommoned  in  1666,  Cromwell  had 
not  been  enabled  to  secore  a  majority;  he  therefore  forcibly  prevented 
ninety  members,  who  had  been  duly  returned  by  their  constituents,  from 
taking  their  seats,  under  pretext  of  immorality,  or  delinquency  (5  Thurloe, 
269,  137»  328,  9,  337,  341,  3,  9,  424).  It  appears  from  the  JoumaJs  of 
the  22nd  Sept  on  a  letter  to  the  speaker  from  the  members  who  had 
been  refused  admittance  at  the  door  of  the  lobby,  (Sept  18,)  the  House 
ordered  the  derk  of  the  oonmionwealth  to  attend  next  day,  with  aU 
the  indentures.  The  deputy  clerk  came  accordingly,  with  an  excuse 
for  his  principal,  and  brought  the  indentures ;  but  on  being  asked  why  the 
names  of  certain  members  were  not  returned  to  the  House,  answered  that 
he  had  no  certificate  of  approbation  for  them.  The  House  on  this  sent  to 
inquire  of  the  coimcil  why  these  members  had  not  been  approved.  They 
returned  for  answer,  that,  whereas  it  is  ordained,  by  a  clause  in  the  instru- 
ment of  government,  that  the  persons  who  shaU  be  elected  to  serve  in  par- 
liament, shall  be  such  and  no  other  than  such  as  are  persons  of  known 
int^;rity,  fearing  Grod,  and  of  good  conversation ;  that  the  coimcili  in  pur- 
suance of  their  duty,  and  according  to  the  trust  reposed  in  them,  have 
examined  the  said  returns,  and  have  not  refused  to  approve  any  who  have 
appeared  to  them  to  be  persons  of  integrity,  fearing  God,  and  of  good  con- 
versation ;  and  those  who  are  not  approved,  his  Highness  hath  given  orders 
to  some  persons  to  take  care  that  they  do  not  oome  into  the  House.  Upon 
this  answer,  an  adjournment  was  proposed,  but  lost  by  116  to  89 ;  and  it 
being  moved  that  the  persons,  who  hiftve  been  returned  from  the  several 
counties,  cities,  and  boroughs,  to  serve  in  this  parliament,  and  have  not  been 
approved,  be  referred  to  the  council  for  approbation,  and  that  the  House  do 
proceed  with  the  great  afiairs  of  the  nation,  the  question  was  carried  by 
126  to  29  (7  Hume,  268.  2  Hallam's  Ck>nst  Hist  346).  The  last  effort  for 
liberty  by  the  rump  parliament  was  a  proposed  resolution,  that  those  who 
had  l]«en  on  the  king's  side,  w  their  wns,  should  be  disabled  from  voting  at 
dectiiins,  which  was  ket  by  93  to  66. 

"  Whitlocke,  702.    2  Evdyn's  Diaiy,  148.    Kennet's  Keg.  163.    3  Cla- 
rendon, 772. 
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igA?^Tafl5  '  ^*  ^^^^^^^  Proceedings  at  the  Restoratten. 

The  church  and  the  king  having  heen  joined  in  all  the  late 
conteits,  hoth  by  thoae  who  attacked  them,  and  thoie  who 
defended  them,  ecclesiastical  interests,  resentments,  and  ani- 
mosities, came  in  to  the  aid  of  secular,  in  making  the  new 
hmA^9\  «b9   .  settlement.    Oreat  lenity  was  shown  at  the  Restoration  for 
nertoratton-        p^^  offcnccs,  by  Unexampled  and  unimitated  mercy  to  parti- 
cular men.      This  conduct  would    bav^  gone  far  towardi 
restoring  the  nation  tp  its  primitive  temper  and  integrity,  ^'  to 
its  old  good  manners,  its  old  good  humour,  and  its  old  good 
nature,'^  if  great  severity  bad  not  been  exercised  inunodiately 
after,  in  looking  forwards,  and  great  rigour  used  to   large 
bodies  of  men,  which  certainly  deserves  censure,  as  neither 
just  nor  politic. 
Dirtinotiai  be-         It  was  not  just,  bccause  there  is  a  real  and  wide  difference 
por^jiu^*^*  between  moral  and  party  justice.     The  one  is  founded  in 

reason ;  the  other  takes  its  colour  from  the  passions  of  men, 
and  is  but  another  name  for  injustice.  Mond  justice  carries 
punishment  as  far  as  reparation  and  necessary  terror  require, 
— ^no  further ;  party  justice  carries  it  to  the  flill  extent  of  our 
power,  and  even  to  the  gorging  and  sating  of  our  reyenge ; 
from  whence  it  follows,  Uiat  injustice  and  violence,  once 
begun,  must  become  perpetual  in  the  successive  revolutions  of 
parties,  as  long  as  these  parties  exist, 

It  was  not  politic,  because  it  contradicted  the  other 
measures,  taken  for  quieting  the  minds  of  men.  It  alarmed 
all  the  sects  anew,  confirmed  the  implacability,  and  whetted 
the  rancour  of  some;  disappointed  and  damped  a  Bpirit  of 
reconciliation  in  others ;  imited  them  in  a  common  hatred  to 
the  church ;  and  roused  in  the  church  a  spirit  of  intolerance 
and  persecution  ^ 
Doctrine  of  here-  Hereditary,  indefeasable  right,  passive  obedience,  and  non- 
ditaryright.         resistance,  those  corner-stones  which  are  an  improper  founds* 

tion  for  any  superstructure  but  that  of  tyranny,  were  uuule, 
even  by  parliament,  the  foundation  of  the  monarchy ;  and  aU 
those,  .who  declined  an-  exact  and  strict  confonnity  to  the 
whole  establishment  of  the  church,  even  to  the  mdst  minute 
parts  of  it,  were  deprived  of  the  protection,  nay,  exposed  to 
the  prosecution  of  the  state.  Thus  one  part  of  the  natioD 
stood  proscribed  by  the  other;    the  least,   indeed^    by  the 

^  Dolingbroke's  Dissert,  on  Parties,  54,  Edin.  1773. 


VII.]  THB  HOUan  OP  STUABT.  41d 

greateet ;  whereaa  a  little  before,  the  greatest  stood  proscribed  Obabibi  II. 

by  the  least.     Roundhead  and  Cavdier  were,  in  effect,  no  

more.  Whig  and  Tory  were  not  yet  in  being.  The  only  two 
apparent  parties  were  those  of  churchmen  and  dissenters; 
and  religious  differences  alone,  at  this  time,  maintained  the 
distinction*. 

In  order  to  terminate  existing  controversies,  and  to  bury  aQ  AcTOFixDUf- 
seeds  of  future  discord,  Charles  II.,  in  his  declaration  from 
Breda,  had  promised  a  general  pardon  to  those  who  had  been 
guilty  of  the  recent  rebellion,  saving  only  such  as  should  be 
excepted  by  parliament ;  and  a  few  days  after  the  king  had 
landed,  he  published  a  proclamation,  commanding  his  &ther^s 
judges  to  surrender  themselves  within  fourteen  days,  on  pain 
of  being  excepted  from  any  pardon  or  indenmity,  either  as  to 
their  lives  or  estates;  of  which  concessions  some  availed 
themselves*. 

One  of  the  first  acts  of  the  convention  parliament,  was  to  P»«MMnMtiB- 
discuss  this  question,  and  upon  which  a  diversity  of  opinion  ttdentionsof 
pervaded  that  assembly : — "  every  member  having  some  Mend  ^JJJIJJ**" 
whom  he  wished  to  shield  from  punishment,  or  some  enemy 
whom  he  sought  to  involve  in  it :  considerations  of  interest 
or  relationship,  of  friendship  or  revenge,  weighed  more  than 
the  respective  merits  of  the  parties :  but  the  lords,  who  had 
suffered  greater  injuries  than  the  commons,  entertained  no 
other  feelings,  but  those  of  a  most  sanguinary  and  revengeftd 
character.'' 

After  considerable  discussions,  parliament  enacted  ^  that  all  Tenninationof 
injuries  and  offences  against  the  crown  or  individuals,  arising  ''^*"*^ 
out  of  quarrels  between  political  parties  since  the  first  of  June, 
1 637,  should  be  pardoned,  except  as  to  fifty-one  individuals 
actually  concerned  in  the  death  of  Charles  I.:*-of  Vane  and 
Lambert ; — of  Lord  Monson,  Hazlerig,  and  five  others,  as  far 
as  regarded  liberty  and  property;*— of  all  judges  in  any  high 
court  of  justice ; — ^and  of  Hutchinson,  Lenthall,  St.  John,  and 
sixteen  others  by  name,  as  to  eligibility  to  hold  ofiSice,  civil, 
military,  or  ecclesiastical. 

With  respect  to  the  nineteen  regicides  who  had  voluntarily 
surrendered,  it  was  yielded  to  the  lords  that  they  should  b^ 

'  BoHngbroke's  Dissert,  on  Parties,  61, 63,  Edln.  1773. 

"  6  State  Trials,  959.  7  Somers'  Tracts,  437.  2  Halkm's  Const*  H]«t 
413—416. 

*  Stat.  12  CLarles  IL  c.  U*  ClarendoHi  60.  7  langard,  363,  7  Hume^ 
343,  364.  ^ 
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Cbaklss  II.  tried  for  their  lives ;  and,  in  return,  it  was  conceded  to  tbe 
164»— 1686,    ^mmQug^  that  they  should  not  be  executed  without  a  subse- 
quent act  of  parliament  to  be  passed  expressly  for   that 
purpose. 

Five-and-twenty  of  the  original  regicides  had  died  previouB 
to  the  Act  of  Indemnity,  nineteen  had  absconded  from  Eng- 
land ^  and  twenty-nine  were  in  custody*.  The  fugitives  were 
attainted  by  act  of  parliament  ^  and  the  prisoners  were  brought 
to  trial  before  a  special  commission,  imder  which  they  were 
sentenced  to  death. 
Ezecauonof  the  The  ten  selected  to  suffer  in  the  first  instance  were  Harrison, 
"***'*^^  Scott,  Carew,  Jones,  Clement,  and  Scrope,  all  of  whom  had 

signed  the  royal  death  warrant ;  Cook,  who  had  acted  as  soli- 
citor at  the  ''  High  Court  of  Justice  ;'^  Axtell  and  Hacker, 
who  commanded  the  guard  at  the  royal  execution ;  and  Peters, 
the  clergyman:  and,  in  two  years  afterwards,  Barkstead, 
Corbet,  and  Okey%  who  had  been  delivered  up  by  "the 
States,^  where  they  had  absconded  for  safety,  were  also  exe- 
cuted*: — ^all  of  whom  suffered  death  with  fimmess,  considering 
their  punishment  as  "  martyrdom.^ 
AsimngTiuTioN  Notwithstanding  the  protracted  suspension  of  regular 
OP  jusTicB.  government,  the  common  law  and  judicial  proceedings  had,  as 
between  man  and  man  in  their  private  relations,  experienced 
no  essential  change,  and  the  only  alteration  needed,  was  the 
ancient  style  of  process. 

3.  Grant  of  Royal  Recenuee. 

commiueeap-  The  parliament  having  ascribed  the  recent  national  calami- 
araraw tetihe  *^^  *^  *^®  parsimonious  provision  which  had  been  made  for 
crown.  the  necessities  of  the  crown,  appointed  a  committee  to  con- 

sider of  settling  such  a  revenue  on  his  majesty  as  might 

*  3  Ludlow,  113— 134.  Hntdunson's  Hist,  of  MaBsachasetts  Bay.  Bsn 
Styles*  Hist,  df  these  '^  Most  Elustrious  and  Heroic  Defenders  of  liberty,** 
U.  S.  1794. 

^  7  lingard,  352,  et  seq.    2  Hallam's  Const  Hist.  44—444. 

7  In  the  Statute  of  Attainder,  the  lords  and  commons  protested  against 
the  murder  of  the  king ;  and  declared,  **  that  by  the  undoubted,  and  funda- 
mental laws  of  this  kingdom,  neither  the  peers  of  this  realm,  nor  the 
commons,  nor  both  together,  in  parliament  or  out  of  parliament  nor  the 
people  collectively  or  representatively,  nor  any  other  persons  whatsover, 
ever  had,  have,  hath,  or  ought  to  have,  any  coercive  power  over  the  persons 
of  the  kings  of  this  realm.** 

*  3  Ludlow,  82.    6  State  Tiials,  1301—35.     I  PepyB,  252,  8. 

*  5  HoweU*8  State  Trials,  947—1301, 1362.    2  Hallam*s  Const  Hist  417. 
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maintain  the  splendour  and  grandeur  of  his  kingly' office^  and  Chaeles  IL 
preserve  the  crown  from  want,  and  from  being  undervalued  by    ^^^^^^^^' 
his  neighbours. 

The  committee  reported,  that  the  revenue  of  Charles  I.,  RevwoMof 
from  1637  to  1641,  averaged  900,000/.,  200,000/.  of  which  <^'«^^"*i^ 
had  arisen  from  illegal  expedients;  upon  which  the  House 
raised  the  yearly  revenue  of  Charles  II.  to  1,200,000/.^ 

Although,  from  their  oppressive  nature,  the  landed  pro-  PtttiairaUer 
prietors  had  unceasingly  sought  to  destroy  teniures  in  capite  '"™'*'*^ 
and  by  knight  service,  yet  the  crown  still  possessed  the 
patronage  and  emoluments  of  marriages,  reliefs,  and  ward- 
ships: but  the  commons  availing  themselves  of  the  concilia- 
tory disposition  of  the  king,  proposed  that  the  crown  should 
receive  an  annual  income  of  100,000/.  in  lieu  of  the  profits 
of  the  Court  of  Wards,  &c. 

This  is  the  first  precedent  in  which  a  parliamentary  revenue  Puumoiiaiy 
was  conferred  upon  the  crown,  for  surrendering  a  portion  of  SJSl'Se 
its  prerogative ;  and,  at  the  same  time,  there  are  few  statutes  ^"^'^^ 
which  secured  national  independence  or  abridged  the  royal 
prerogative  in  so  extensive  a  manner,  as  that  of  12  Charles  II. 
c.  24,  by  which  the  Court  of  Wards  was  abolished,  with  all 
wardships  and  forfeitures  for  marriage  by  reason  of  tenure,  all 
primer  seisins,  and  fines  for  alienation,  aids,  escuages,  homages, 
and  tenures  by  chivalry  without  exception,  save  the  honorary 
services  of  grand  sergeanty ;  converting  all  such  tenures  into 
conunon  socage,  and  abolishing  the  rights  of  purveyance  and 
pre-emption. 

But  this  statute  did  not  extend  to  inferior  tenures,  and  stetuchwiM 
although  it  relieved  the  lords  of  manors  from  the  services  which  «taidto^«rtw 
they  owed  to  the  crown,  confirmed  to  them  the  services  which  *«««»• 
they  claimed  from  those  who  held  by  tenure  of  copyhold*. 

Neither  would  these  landed  proprietors,  who  composed  the  PouticiaDtaei. 
majorityin  parliament,  pay  the  conunutation  for  their  exclusive  ^x  by  niflrii 
relief  from  the  feudal  services,  but  voted  the  produce  of  one  «»>"*'«• 

^  Com.  Joum.  Sept.  4,  1600.  Pepys*  Biaiy,  March  1, 1064.  Balph, 
20,88. 

'  This  act  is  said  to  have  been  drawn  by  L.  C.  J.  Hale  (3  PeereWOliams, 
125) ;  and  it  provided  inter  alia,  that  aU  tenures  to  be  thereafter  created  by 
the  king,  of  an  estate  of  inheritance  at  common  law,  should  be  in  free  and 
common  socage.  But  there  is  a  proviso,  that  the  act  should  not  extend  to 
prejudice  the  customs  of  the  city  of  London,  nor  of  any  other  dty  or  town ; 
nor  Berwick ;  nor  to  discharge  any  apprentice  from  his  apprentioeshq» : 
and  it  has  been  held,  that  it  does  not  affect  burgage  tenure.  (Co.  lit. 
H.  &  B.  106  (a.)    M.  and  8.  Hist,  of  Boroughs,  1601. 
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CflAftiii  II.  moietjr  of  the  exoise,-*^thaB  perpetrating  an  act  of  gtoia  injtuK 

i64ai*'ieM4    ^^^  ^^  oompelling  the  poor  to  pay  for  the  relief  of  the  rioh  ; 

but  this  is  only  an  additional  illustration  of  the  proposition,  that 

pdiitioians  are  seldom  actuated  but  by  ^^  selfish  ambition." 

inftnlnetkmof        The  excisd  had  been  introduced  by  parliament^  to  liquidate 

theesflisB.         ^^  charges  of  the  war  against  the  king ;  but  was  regarded  aa 

an  unjust  tax,  and  only  tolerated  imder  the  plea  of  necessity, 

and  upon  a  tacit  understanding  that  it  should  terminate  with 

that  neoessity. 

Parliament  had,  however,  by  this  commutation  for  the 
feudal  tenures,  voted  one  moiety  to  the  king,  in  perpetuity*; 
and,  in  order  to  raise  the  royal  revenue  to  l^e  amount  which 
it  had  voted,  passed  three  bills,  to  improve  the  receipt  on  wine 
Itoenses,  to  regulate  the  post^c^oe,  and  to  grant  to  the  king 
the  second  moiety  of  the  excise,  for  his  natural  life,  in  full  <tf 
the  yearly  settlement  of  1,200,000;/ 

4.  Disbandinff  the  Army. 

m 

DabtaatioAftoiii      Gharlos,  iu  his  declaration  from  Breda  S  promised  to  liqni- 
^*^  date  the  arrears  of  tiie  army  under  General  Monk,  and  to 

tetain  the  Officers  and  men  in  the  royal  service,  upon  the  same 
pay  and  conditions  which  they  then  actually  enjoyed. 

The  nation  could  not  regard  but  with  distrust  the  existence 
of  ihe  army,  which  they  were  still  supporting,  by  monthly 
assessments  of  70,000/*  Statutes  were  accordingly  paased, 
liquidating  all  their  arrears,  and  the  corps  disbanded,  but  in 
a  manner  so  conciliatory  as  not  to  excite  mutiny,  or  public 
dissatisfaction*. 
Origin  of  the  Bttt  Charlcs,  in  order  to  have  a  ready  instrument  to  effec- 

ngniu  ■taadiBg  f;fj^iQ  hfg  objocts,  retained  in  his  service,  under  the  name  of 
**  Ottards,^^  General  Monk's  regiment,  called  the  Coldstream, 
one  other  of  horse,  and  another  was  formed  out  of  troops 
brought  from  Dunkirk,  which  was  the  origin  of  oar  r^ular 
standing  army'. 

*  Btat  12  Charles  11.  c.  24.  Com.  Joum.  May  25,  Nov.  8, 19,  21,  Dec.  U, 
tl,106O.    6  Pari  Aisi  146. 

*  Although  the  Excise  bow  prodtiees  10,000,000/.  per  amiiun,  it  onlj  tba 
lirodticed  300,000/L 

^  11  Lords*  Joimi.7,10. 

*  Stat  12  Charles  11.  ce.  0,  Id,  10,  21.  Clarendon,  10,  11.  1  BuraeL 
274.   7  Lingard,  !I62. 

*  Italph,  35.  Lifb  of  James,  447.  1  Grose^s  Military  Antiqaities,  61.  S 
HaUam'B  Const  Hist.  427. 
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6,  Tiitei  to  Property.  Chaules  II. 

^      ^  1649—1685. 

It  had  been  the  policy  of  Cromwell  to  confiscate  the  estates 
of  the  royalists,  and  bestow  them  upon  his  adherents,  in  order 
to  create  a  party  that  would  possess  a  positive  interest  in 
opposing  the  restoration  of  the  Stuarts. 

Charles,  in  his  declaration  ttom.  Breda  \  in  alluding  to  this  Decitfaucmfroin 
subject,  stated  "  He  was  willing  that  all  controversies  in  rela-  ®"^ 
tion  to  grants,  sales,  and  purchases,  should  be  determined  in 
parliament,  which  could  best  provide  for  the  just  satisfaction 
of  all  who  were  concerned.  Parliament,  however,  made  no 
such  provision,  and  the  royalists  conceived  they  were  unjustly 
treated. 

At  the  commencement  of  the  Rebellion,   many  royalists  unfortuoate 
effected  sales  of  their  estates,  and  applied  the  produce  towards  ro^^^SI^ta^ 
alleviating  the  pecuniary  necessities  of  the  king,  and  raising  ^^^^^   ' 
troops  for  his  defence,  and  they,  in  consequence,  had  been  re- 
duced to  utter  penury*;  but  it  was  now  held  they  had  no  right 
to  compensation,  because  their  property  had  been  voluntarily 
disposed  of. 

The  crown  lands,  and  those  which  belonged  to  the  church,  Dispntotrapeei- 
and  lay  proprietors,  had  been  disposed  of  in  gifts,  and  by  sales.  J^"**^  ^^ 
The  original  proprietors  reclaimed  their  properties,  forcible 
entries  were  made,  and  the  possessors  ejected,  who  had  noi 
legal  claim  to  regain  their  possession,  because  they  could  not 
plead  a  title  derived  from  an  usurped  authority. 

The  crown,  at  the  united  request  of  both  Houses,  issued 
a  commission  to  arbitrate  between  the  revolutionary  pur- 
chasers and  the  royalists,  and,  by  proclamation,  recommended 
the  latter  to  exercise  lenity  and  conciliation ;  but  which  advice 
was  not  generally  adopted'. 

6.  The  Parliament  of  1661. 

Tho  royftlists,  with  a  view  of  Btrongthening  their  party,  oiiv  Bteiottaior 
ouUted  Uie  dootrine,  that  the  convention  parliament,  not  ^S!!!!!^ 
having  been  called  together  by  royal  writ,  wai  an  aaembly 
illegally  constituted,  and  that  its  proceedings  were  liable  to  bo 

*  11  Lords'  Jonrn.  7»  10. 
'  *  Ke&neVfl  Register,  23S.    7  Bomen^  Tracts,  Si?,  557*    I^e  of  CIar«&« 
don,  99. 

'  Stat.  12  Charles  II.  o.  17-  2  Kenneths  B^gister,  312.  darendoo,  183, 
4  Harris,  345.    7  lingard,  360. 
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questioned  hj  the  courts  of  law,  unless  confirmed  by  a  parlia- 
ment legally  constituted,  and  the  king,  not  expecting  to  derive 
any  additional  benefit  from  its  continuance,  commanded  a 
dissolution  \ 

The  first  proofs  which  the  new  parliament  gave  of  its  im- 
politic spirit,  was  by  ordering  the  solenm  league  and  coveiiant ; 
with  the  acts  for  erecting  a  high  court  of  justice  for  the  trial 
of  Charles  Stuart ;  for  subscribing  the  engagement ;  for  estar 
blishing  a  conmionwealth ;  for  renouncing  the  title  of  the 
present  king ;  and  for  the  security  of  the  protector^s  person ; 
to  be  burned  by  the  conunon  hangman':  and  although  they 
passed,  in  consequence  of  the  royal  interposition,  the  late  Act 
of  Indenmity,  without  new  exceptions,  it  was  in  direct  opposi- 
tion to  their  expressed  inclinations*. 

It  was  affirmed  that  the  negative  voice,  and  the  command 
of  the  army,  were  rights  inherent  in  the  crown :  to  devise  any 
bodily  harm  to  the  king,  and  to  distinguish  between  his  per- 
son and  his  office,  were  made  treason;  to  call  the  king  a 
heretic,  or  a  papist,  was  declared  to  incapacitate  the  offender 
from  holding  any  office  in  church  or  state ;  and  the  penalties 
of  prosmunire  were  enacted  against  all  who  should  assert  that 
the  parliament  of  1641  was  not  dissolved,  or  that  both  Houses 
or  either  House,  possessed  legislative  authority,  independently 
of  the  sovereign*. 

At  the  same  time,  severe  restrictions  were  imposed  upon 
the  press,  to  prevent  the  publication  of  books  maintaining 
opinions  contrary  to  the  Christian  faith,  or  the  doctrine  or 
discipline  of  the  Church  of  England,  or  tending  to  the  defin 
mation  of  church  or  state,  or  of  the  governors  thereof^  or  of 
any  person  whomsoever'. 

The  bishops  were  restored  to  their  legislative  seats,  in  the 
House  of  Lords',  and  the  treasonable  proceedings  which  had 
attended  their  exclusion,  were  productive  of  a  statute  which, 
after  reciting  that  it  had  been  found,  by  sad  experience,  that 
remonstrances  and  declarations,  and  odier  addresses  to  the 
king,  or  to  both  or  either  Houses  of  Parliament,  for  alterations 
of  matters  established  by  law,  for  the  redress  of  pret^ided 

^  life  of  Clarendon,  74 ;  vide  etiam  6  ParL  Hist  146, 147. 

*  Com.  Jonrn.  May  17»  1661. 

*  life  of  Clarendon,  71.    Com.  JonxiL  June  14, 1661.    6  ParL  Hist  S09i 
2  Hallam'fl  Const  H]8t.*439. 

«  Btat  13  Charles  II.  cc  1  and  6. 
'  *  Clarendon,  181.    7  Lbgard,  368.  '  Stat  13  Charles  IL  c  S. 
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erieTanoes  in  church  or  state,  had  been  made  use  of  to  serve  Ghakles  IL 
the  ends  of  factions  and  seditious  persons,  gotten  into  power,  to  ' 

the  violation  of  the  public  peace,  provided  that  no  petition  or  J,^Jf^i^ 
address  should  be  presented  to  the  king,  or  either  House  of  anoea. 
Parliament,  by  more  than  ten  persons;  nor  that  any  one 
should  procure  above  twenty  persons  to  consent  or  set  their 
hands  to  any  petition  for  alteration  of  matters  established  by 
law,  in  church  or  state,  unless  with  the  previous  order  of  three 
justices  of  the  county,  or  the  major  part  of  the  grand  jury^ 
under  the  liability  of  being  iined  100/.  and  imprisoned  for 
three  months. 


7.  Punishment  of  the  B^icides. 

The  political  parties  still  regarded  each  other  with  suspi- 
cion, reports  of  treasonable  conspiracies  were  circulated  against 
the  nonconformists,  and  the  denounced  were  arrested,  con- 
victed, and  executed ;  and  parliament,  ^^  eager  for  prey,^ 
directed  their  attention  to  those  surviving  regicides  who  were 
confined  in  prison. 

The  Lord  Monson,  Sir  Henry  Mildmay,  and  Robert  Wallop,  Exeontianor  um 
were  pinioned  upon  hurdles,  and  drawn  through  the  streets  «««*o"^ 
with  halters  round  their  necks,  to  the  gallows  at  Tyburn'; 
and  those  who  had  been  excepted  from  the  penalty  of  death, 
enjoying  titles  of  honour,  were  degraded. 

A  bill  for  the  execution  of  those  regicides  who  had  sur-  Thengiddes 
rendered  themselves  in  consequence  of  the  royal  proclamation,  ^**^ijj^' . 
was  passed  by  the  commons,  and  carried  to  the  lords,  who,  aeives  under  the 
after  having  had  it  once  read,  and  examined  the  piiisoners  at  ^J^^"*®**"**' 
their  bar,  refrained,  by  the  secret  commands  of  the  king', 
from  pursuing  any  ultimate  proceedings*. 

Allusion  has  been  made  to  that  statute^  which  gave  indem-  DntyofaUegi- 
nity  to  all  persons  obeying  a  king  for  the  time  being,  however  ^J^^^^^ 
defective  his  title:  and,  as  a  constitutional  principle,  esta- 
blished the  duty  of  allegiance  to  the  existing  government. 

The  conunons,  in  order  to  wreak  their  vengeance,  disre- 
garded the  inclinations  of  the  king',  by  instituting  a  criminal 

'  Stat  13  Charles  IL  c  5. 

1  7  Lingard,  370.  *  Clarendon's  Notes  in  Clar.  Pap.  iii.  App.  zItL 

'  Com.  Jonm.  July  1, 1661 ;  Jan.  27,  Feb.  1,  3, 1662.    11  Lords*  Joam, 
375,  380.     1  Pepys,  243.  *  Vide  ante.  154,  155. 

^  Com.  Journ.  July  1,  Nov.  22, 1661 ;  Jan.  10,  Feb.  10, 1662. 
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prooesfl  against  Vane  and  Lambert,  and  though  the  oonvention 
parliament  had  refused  to  except  them  from  the  penalty  of 
death,  yet,  on  account  of  the  declaration  from  Breda,  had 
recommended  them  to  mercy  in  case  of  their  conviction,  which 
recommendation  had  been  &vourably  received*. 

They  were  indicted  for  overt  acts  of  high  treason  against 
Charles  IL,  by  their  exercise  of  civil  and  military  functions 
under  the  commonwealth ;  though  not,  as  far  as  appears,  ex* 
pressly  directed  against  the  king^s  authority,  and  certainly  not 
against  his  person'. 

The  question  was  not  whether  a  right  to  the  crown  de^ 
Bcended  according  to  the  laws  of  inheritance;  but  whether 
such  a  right,  divested  of  possession,  could  challenge  allegiance 
as  a  bounden  duty,  by  the  law  of  England, — ^but  it  is  clear  a 
king,  *'  that  hath  right,  and  is  out  of  possession,"^  is  not  within 
the  statutes  of  treasons*. 

Vane  urged,  in  justification  of  his  conduct,  that  by  the  statute 
which  rendered  the  Long  Parliament  indissoluble  without  its 
own  consent,  the  two  Houses  were  raised  to  a  power  equal  and 
co-ordinate  with  that  of  the  king,  and  possessed  a  right  to  re- 
strain oppression  and  tyranny :  by  the  war  which  followed  be- 
tween these  equal  authorities,  the  people  were  placed  in  a  new 
and  unprecedented  situation,  to  Which  the  former  laws  of  treason 
could  not  apply :  after  the  decision  by  the  sword,  "  a  decision 
given  by  that  God,  who,  being  judge  of  the  whole  world,  does 
right,  and  cannot  do  otherwise,""  the  parliament  became,  ds 
/acto^  in  possession  of  the  sovereign  authority,  and  whatever 
he  had  done  in  obedience  to  that  authority  was  justifiable,  by 
the  principles  of  civil  government,  and  the  statute  of  11 
Henry  Vll. 

The  judges,  however,  determined  that  Charles,  in  virtue  of 
the  succession,  had  been  king  de  facto ^  as  well  as  dejure^  from 
the  moment  of  his  father"s  death,  though  '^  kept  out  of  the 
exercise  of  his  royal  authority  by  traitors  and  rebels  i^  and 
as  he  was  the  only  person  then  claiming  kingly  power,  he 
was  to  be  considered  as  a  king  in  possession,  and  in  the  actual 
exercise  of  his  authority*. 


*  Com.  JonnL  Aug.  28,  Sept  5,  ISSO.  1 1  Lords'  Joutn.  ISSi  7  lingud,  370. 
7  3  Hallam'B  Const  Hist  440»  441. 

*  3  Inst  7*    Bagot*s  Case,  9  Edward  IV.    Higden's  View  of  the  iSi^ggJT 
Constitution.    2  Hallam's  Const  Hist  442.    Vide  ante,  111,  164, 166w 

"^  6  State  Trials,  119-«18«.    7  Lingai^  373,    7  Hume^  381. 
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Parliament  being  determined  to  immolate  a  victim,  sentence  Charles  II. 
of  death  was  passed  and  exeouted  upon  Vane ;  but  Lambert  ^^^^V.^v. 
was  confined,  as  a  prisoner,  in  Guernsey,  for  thirty  years", — 
thus  aflbrding  an  additional  instance  that  law,  justice,  of  a 
sense  of  honour,  are  practically  held  by  popular  assemblies 
in  utter  scorn,  where  a  party  object  is  to  be  obtained,  or 
where  a  political  enemy  is  to  be  butohered. 


8.  Tk4  Corporation  Act. 

Although  the  courtiers,  who  were  desirous  of  extending  the  Emctmenta 
powers  of  the  crown,  were  predominant  in  parliament,  yet  it  ^^^^ciutfiei 
was  impossible  for  them  to  be  absolute  as  long  as  the  presby*  iLo.i,8e«.9. 
terians  retained  possession  of  the  corporate  and  borough  offices ; 
accordingly  the  "  Corporation  Act  ^  was  introduced,  to  eject 
the  latter  from  such  local  authority. 

By  that  statute,  commissioners  were  appointed,  with  the 
power  of  removing  at  discretion  every  individual  holding 
office  in  or  under  any  corporation  in  the  kingdom ;  and  that 
all  persons  retaining  their  situations  should  qualify  them* 
selves,  by  renouncing  the  solemn  league  and  covenant,  by 
taking  the  oaths  of  allegiance  and  supremacy,  and  by  declaring 
upon  oath  their  belief  of  the  unlawfulness  of  taking  up  arms 
against  the  king  on  any  pretence  whatsoever,  and  their  abhor^ 
rence  of  the  traitorous  doctrine,  that  arms  might  be  taken  up 
by  his  authority  against  his  person,  or  against  those  that  were 
commissioned  by  him ;  and  that  no  future  officer  should  be 
eligible  who  had  not,  within  the  year  preceding  his  election, 
taken  the  sacrament  according  to  the  rite  of  the  Church  of 
England. 

In  an  abstract  sense,  this  act  was  most  unjust,  because  its  objects  of  the 
effect  was  to  destroy  the  political  power  of  the  presbyterians,  ^^^w^tton  Act 
who  had  been  instrumental  in  effecting  the  Restoration ;  and 
by  the  Act  of  Uniformity,  their  ecclesiastical  influence  was 
annihilated. 

This  statute  likewise  produced  great  change  in  the  consti-  Aitentfami 
tution  of  many  of  the  boroughs,  and  vested  the  municipal  JJ^SdpStoSi- 
franchises  in  non-residents,  whose  rights  to  exerdse  either  the  tutiona. 
parliamentary  or  municipal  franchises,  arose  from  political 
depravity. 

^^  Com.  Jouro.  Aug.  28, 1600.    U  Lords*  Jouxn.  Sept.  5, 1062. 
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Chaeles  n.  9.  The  Triennial  Act. 

1619—1685. 

tjnooDstftotioiiai  The  absoluto  notions  of  the  king  were  exemplified  from  his 
wSto JLhH-  conduct  in  effecting  the  repeal  of  the  Triennial  Act,  in  which 
aunt.  In  1064.  jj©^  ju  effect,  avowod  a  design  forcibly  to  prevent  the  execution 
of  the  law8\  It  was  generally  thought  that  no  parliament, 
under  that  act,  could  sit  for  more  than  three  years ;  but  the 
king,  on  opening  the  parliamentary  session  of  1664,  stated 
that  he  had  often  read  over  that  bill,  and,  though  there  was 
no  colour  for  the  fiincy  of  the  determination  of  the  parliament, 
yet  he  would  not  deny  that  he  had  always  expected  them  to 
consider  the  wonderful  clauses  in  that  biU,  which  passed  in 
a  time  very  uncareful  for  the  dignity  of  the  crown,  or  the 
security  of  the  people.  He  requested  them  to  look  again  at  it. 
For  himself,  he  loved  parliaments ;  he  was  much  beholden  to 
them;  he  did  not  think  the  crown  could  ever  be  happy 
without  frequent  parliaments.  "  But  assure  yourselves,*"  he 
concluded,  ^'  if  I  diould  think  otherwise,  I  would  never  suffer 
a  parliament  to  come  together  by  the  means  prescribed  by 
that  bill '.^ 
Repeal  of  the  Notwithstanding  this  language,  parliament  passed  a  bill  for 

the  repeal  of  that  which  had  been  unanimously  enacted,  in 
1641,  as  the  basis  of  constitutional  monarchy;  the  preamble 
reciting,  that  the  Triennial  Act  was  ^^  in  derogation  of  his 
majesty^s  just  rights  and  prerogative  inherent  in  the  imperial 
crown  of  this  realm,  for  the  calling  and  assembling  of  parlia- 
ments';'" and  then  repeals  every  clause  and  article.  But  the 
opposition  were  sufficiently  powerful  to  have  a  proviso  in- 
serted, that  parliaments  shoidd  not,  in  future,  be  intermitted 
for  above  three  years  at  the  most ;  so  that,  in  principle,  the 
Triennial  Act  still  subsisted,  but  without  security  to  enforce 
its  observance ;  and  the  necessity  of  such  securities  was  thus 
evinced,  that  nearly  four  years  elapsed  between  the  dissolution 
of  Charles's  last  parliament  and  his  death. 

>  Vide  ante,  383.  '11  Lords'  Jonm.  682. 

*  Com.  Joum.  Karch  28,  1664.    Clarendon,  281.    Stat.  16  Charles  IL 
c  1.    2  Hallam'a  Const.  Hist.  448. 
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10.  BeUfftatu  Dissensions.  1649—1686. 

Christianity  is  religious  virtae, — ^it  is  universal  love:  and  christiiuiii^ de- 
much  is  it  to  be  regretted  that  it  should  ever  have  been  made  ^°^ 
an  engine  of  power, — a  banner  of  popularity, — or  a  badge  of 
party. 

Bigotry,  when  associated  with  politics,  as  exemplified  by  Eirfleifeoisof 
the  Roman  Catholics  and  the  puritans,  besides  ike  black  •ocsatedwiS**' 
passions  to  which  it  directly  gives  birth,  covers  with  a  pre-  po^*^^ 
tended  holy  garb,  even  to  one^s  own  eyes,  the  most  selfish  and 
malignant;    while  by  shutting  against  its  opponents  every 
avenue  of  sympathy,  the  real  source  of  moral  feeling,  it  stifles 
the  voice  of  conscience,  and,  by  gaining  the  support  of  a  fac- 
tion, kindles  indignation  against  public  reproach,  that  would 
otherwise  humble  the  guilty  under  its  lash. 

One  of  the  last  acts  of  Charles  I.  was  to  address  the  fol-  iMt  ezhorteuon 
lowing  exhortation  to  his  son,  and  which  contains  an  accurate  Miion.Mpw(- 
view  of  the  English  Catholic  church,  and  of  the  constitutional  l?«J?*f,®^f^ 

o  T/»  m  .        Catholic  church. 

loyalty  of  its  members.     "  If  you  never,  see  my  face  agam, 
and  Ood  will  have  me  buried  in  such  a  barbarous  imprison- 
ment and  obscurity,  wherein  few  hearts  that  love  me  are  per- 
mitted to  exchange  a  word  or  a  look  with  me,  I  do  require 
and  entreat  you,  as  your  father  and  your  king,  that  you  never 
sufier  your  heart  to  receive  the  least  check  against,  or  dis- 
afiection  from,  the  true  religion  established  in  the  church  of 
England.    I  tell  you  I  have  tried  it,  and  after  much  search 
and  many  disputes,  have  concluded  it  to  be  the  best  in  the 
world,  not  only  in  the  community  as  Christian,  but  also  in 
the  special  notion  as  reformed;    keeping  the  middle  way  TheAngUoni 
between  the  pomp  of  superstitious  tyranny,  and  the  meanness  J^^jj^jj^ 
of   fantastic  anarchy.     .     .    .    Not   but  that  the  draught  tioiutynimy, 
being  excellent  as  to  the  main,  both  for  doctrine  and  govern-  MofftutMOo 
ment  in  the  Church  of  England,  some  lines,  as  in  very  good  ■'>*|^' 
figures,  may  haply  need  some  correcting  and  polishing ;  which 
might  here  easily  have  been  done  by  a  safe  and  gentle  hand, 
if  some  men^s  precipitancy  had  not  violently  demanded  such 
rude  alterations  as  would  have  quite  destroyed  all  the  beauty 
and  proportions  of  the  whole.     .    •    .    The  scandal  of  the 
late  troubles,  which  some  may  object  and  urge  to  you  against 
the  Protestant  religion    established   in  England,  is   easily 
answered  to  them,  or  your  own  thoughts,  in  this, — thc^  scarce 
any  one  who  hath  been  a  beginner^  or  a/n  active  persecutor^  of 
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this  late  tear  against  the  churchy  the  lates^  and  me^  either  was, 
or  is,  a  true  lover,  embracer,  or  practiser  of  the  Protestant 
religion  estabUsked  in  England^  which  neither  givei  such 
rulea,  nor  ever  before  set  suoh  exftmples  ^"^ 

When  the  restoration  of  Charles  II.  ooenrred,  the  nation 
were  divided  into  three  religious  parties ;  viz.,  the  members 
of  the  English  Oatholio  ohnroh,  the  Ronuui  Cadiolics,  and  the 
dissenters,— •comprising  the  presbyterians,  the  independents, 
and  the  anabaptists. 

Charles,  in  his  declaration  from  Breda  ^  had  promised  to 
grant  liberty  of  oonsoience,  so  that  ^'  no  man  shall  be  dis- 
quieted or  oalled  in  question  for  differences  of  opinion  in 
matters  of  religion,  which  do  not  disturb  the  peace  of  the 
kingdom ;  and  that  we  shall  be  ready  to  consent  to  such  an 
act  of  parliament  as,  upon  mature  deliberation,  shall  be  offered 
to  us  for  the  ftill  granting  that  indulgence,"*— but  no  allusioa 
was  made  to  the  church  establishment. 

The  ejected  ministers  of  the  Anglican  church,  who  had 
endured,  for  iheir  attachment  to  its  discipline  and  to  the 
orown,  so  noany  years  of  poverty  and  privation,  had  a  just 
claim  to  be  restored  to  their  original  rights:  and  the  com* 
mons,  previous  to  the  advent  of  Charles,  prepared  a  bill  of  con^ 
firmation  and  restoration,  with  the  two-fold  object  of  replacing 
in  their  benefices,  but  without  their  legal  right  to  the  inter- 
mediate profits,  the  episcopal  clergy,  who,  by  ejection  or  forced 
surrender,  had  made  way  for  intruders ;  and  at  the  same  time 
of  establishing  the  possession,  though  originally  usurped,  cS 
those  against  whom  there  was  no  claimant  living  to  dispute  it, 
as  well  as  of  those  who  had  been  presented  on  legal  vacancies*, 
-^-so  that  an  usurped  possession  was  confirmed  where  the 
lawftd  incumbent  was  dead\ 

This  Act  of  Conciliation  gave  great  offence  to  the  Anglican 
church,  whose  just  suspicions  of  the  presbyterians  and  other 
sects,  as  regarded  the  supremacy  of  the  Anglican  church,  had 
in  no  ways  relaxed ;  but  the  king  was  obliged  to  pursue  a 
course  of  hypocritical  and  expediential  policy,  in  order  to 
make,  if  possible,  both  parties  his  adherents, — as  it  was  im- 
possible for  Charles  directly  to  expel  the  presbyterians  without 
being  guilty  of  ingratitude,  as  they  had  sealously  exerted 
themselves  to  procure  his  restoration,  [and,  which  perhaps 

*  Southey'8  Book  of  the  ChurcL,  610,  611.  ■  11  Lords*  Joum.  7,  la 

*  Stat.  12  Charles  IL  c.  17.  *  2  Hallam's  Const.  Hist.  430, 4S1. 
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operated  m  a  more  powerful  sMrguineni,  that  party  still  main-  Charlcs  It 
tained  oongiderable  politieal  influence.  lOifh^iosb. 


The  diflsentera  from  the  Anglican  church  urged  upon  the  proposals  of  the 
king  the  utility  of  a  general  religious  union,  and  that  it  could  ^^SJj*^^^  » 
only  be  attained  by  the  terms  of  communion  being  ccmfined  to  general  xeui^w 
points  which  were  deemed  essential,  each  party  conceding  the 
rest :  and  they  transmitted  their  proposals  to  the  king. 

These  proposals  commenced  by  four  preliminary  requests :  Fourpreiimi- 
that  serious  godliness  might  be  countenanced,-^that  a  learned  "*^'®^"**'* 
and  pious  minister,  in  each  parish,  should  be  encouraged, — 
that  a  personal  public  owning  of  the  baptismal  covenant 
should  precede  the  admission  to  the  LordVtable,-^*«nd  that 
the  Lord'»Klay  should  be  strictly  sanctified. 

They  then  intimated  that  Archbishop  Usher^s  system  of  AichUahop 
episcopal   goTemment  should   be  the  ground-work  of  the  ^fp^c^la^ 
accommodation.    It  provided,  that  the  concerns  of  the  church  Tetiiment. 
should  be  transacted  by  four  graduated  synods  and  a  national 
council. 

1.  The  rector  or  pastor,  and  churchwarden  or  sideman,  parochial  ^ynod. 
were  to  form  a  paroehieU  iynod^  that  should  meet  weekly,  and 

take  notice  of  those  who  lived  scandalously,  and  admonish 
them;  and  if  they  were  not  reclaimed,  report  them  to  the 
monthly  synod. 

2.  Every  rural  deanery  of  the  established  chureh  was  to  suffragan  qmod. 
have  a  superintendent  called  a  suffragan :  he  and  the  rectors 

or  pastors  within  the  circuit,  were  to  form  the  sujrapan  tynod; 
it  was  to  meet  monthly,  to  receive  the  report  of  the  parochial 
synod ;  to  notice,  and,  if  necessary,  censure  all  new  opinions, 
heresies,  schisms,  within  the  district. 

3.  A  certain  number  of  the  deaneries  or  sufflragansies  was  constitution  of  a 
to  constitute  a  diocese,  under  the  government  of  a  bishop  or  ^^^^'^* 
superintendent.    Once  or  twice  in  every  year  he  was  to  hold 

an  assembly  of  the  suffragans,  and  rectors  and  pastors,  within 
his  diocese.  This  was  to  constitute  a  dtooetan  synod;  here,  Diocesan  synod. 
matters  of  particular  moment  were  to  be  discussed,  and 
appeals  from  the  synod  of  suflVagans  and  rectors  were  to  be 
received,  and  all  questions  in  it  were  to  be  detennined  by  a 
plurality  of  the  voices  of  the  suffragans. 

4.  All  the  bishops  or  superintendents  within  each  of  the  ptoTindai^ynod. 
two  provinces  of  Oanterbury  and  York,  and  the  rectors  or 
sufftttgans  of  their  dioceses,  and  of  a  certain  number  of  the 

clergy,  to  be  elected  out  of  th^  diocesq  to  which  they  belonged. 
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Charles  II.  were  to  form  a  profrincial  igwod^  that  ahould  be  held  in  e^ery 
L  third  year.    The  primate  of  each  provinoe  waa  to  preside  over 
this  assembly,  as  moderator.    It  was  to  receive  appeals  from 
the  diocesan  synod. 

vlxksD^tsnsA.  5.  But  the  assemblies  of  «ach  province  might  unite,  and 
form  a  national  council.  Here  appeals  frmn  all  inferior  synods 
might  be  received,  all  their  proceedings  examined,  and  sudi 
ecclesiastical  constitutions,  as  concerned  the  state  and  church 
of  the  whole  nation,  might  be  established. 

^iOitftntkcm-         Th^B  presbyteriau  scheme  was  accompanied  by  proposals,  in 

^"^o"^^  which  the|dissenting  ministers  acquiesced  in  a  Liturgy;  but, 

without  absolutely  rejecting  the  surplice,  the  use  of  the  oroflB 
in  baptism,  the  bowing  at  the  name  of  Jesus,  and  other  cere- 
monies, they  observed,  that  the  church  service  was  perfect 
without  them ;  that  they  were  rejected  by  most  of  the  Pro- 
testant churches  abroad,  and  that  they  had  been  the  cause  of 

ctancniietue-     much  disuniou  and  disturbance  in  England.    They  requested 

^^^^^IJ*""^*^  that  none  of  their  ministers  might  be  ejected  from  sequestered 
livings,  the  incumbents  of  which  were  dead ;  that  no  oaths, 
subscriptions,  or  renunciation  of  orders,  might  be  required  of 
them,  until  there  should  be  a  general  settlement  of  the  reli- 
gious concerns  of  the  nation  ^. 

The  king  communicated  these  propositions  to  the  bishope ; 
some  were  for  concessions  to  the  dissenters,  others  for  an 
immediate  and  absolute  rejection  of  their  advances. 

Aniwwof  tiie  ^®  auswcr  of  the  bishops  was  expressed  in  guarded  terms. 

AngUflMiiii-  They  observed,  that  the  law  had  sufficiently  provided  for 
many  of  the  regulations  solicited, — ^for  those  particularly 
which  were  mentioned  in  the  four  preliminary  requests ;  that 
the  bishops  were  willing  to  allow  liberty  of  conscience,  .but 
could  not  allow  conventicles,  as  these  were  dau^rous  to  the 
state ;  that  the  Common  Prayer  was  altogether  unexception- 
able, and  could  not  be  too  strictly  enjoined;  yet  that  they 
were  willing  to  revise  it,  if  his  majesty  diould  think  it  proper ; 
they  were  willing  that  extemporary  prayer  might  be  used, 
both  before  and  after  the  service,  but  they  were  unwilling  to 
part  with  any  of  the  ceremonies*. 

The  government  perceived  that  all  parties  were  inclined  for  a 
religious  controversy,  which,  if  not  checked,  would  plunge  the 
country  into  a  renewal  of  ite  recent  calamities ;  accordingly 
the  king  was  advised  to  interfere  as  umpire,  and  a  declaration 

^  2  Collier's  Hist.  871-^873.  •  3  BnUer's  Hist  Bom.  Cath. 
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was  prepared,  in  which,  after  avowing  his  attachment  to  Chableb  II. 
episcopacy,  and  that  it  might  be  so  modified  as  to  reconcile   i^^l^zi^l 
the  existing  diiferences  of  opinion,  commanded, — ^first,  with  DeoUmtioaof 
respect  to  jurisdiction,  that  no  bishop   should  exercise  any  '^*''*«™**- 
illegal  or  arbitrary  authority,  or  pronounce  ecclesiastical  cen- 
sures, or  celebrate  ordinations  without  the  assistance  and 
advice  of  his  chapter,  and  of  an  equal  number  of  presbyters 
deputed  by  the  clergy  of  the  diocese,  or  confirm  in  any  church 
without  the  information  and  consent  9f  the  minister;  and, 
secondly,  with  regard  to  the  religious  scruples  of  the  Presby- 
terians, that  the  readiog  of  the  Liturgy,  the  observance  of  the 
ceremonies,  the  subscription  to  all  the  Thirty-nine  Articles, 
and  the  oath  of  canonical  obedience,  should  not  be  exacted 
from  those  who  objected  to  them  through  motives  of  con- 
science^;   and  the  king  resumed  his  promise  at  Breda  for 
religious  toleration. 

The  convening  of  a  future  synod,  in  order  that  religious  DiMtubetion 
dissensions  might  be  finally  settled,  having  been  alluded  to,  ^^'■•*^ 
dissatisfied  the  presbyterians,  as  they  desired  a  permanent, 
not  a  temporary  arrangement,  and  this  party  framed  a  bill 
to  convert  the  royal  declaration  into  a  law ;  but  it  was  nega- 
tived by  the  House,  and  soon  afterwards  the  parliament  was 
dissolved*. 

The  king  having  promised  that  the  Book  of  Common  luugioiita*- 
Prayer  should  be  revised  by  a  conunission  of  divines  from  S^f***** 
both  communions,  conferences  for  such  an  object  were  held 
between  the  bishops  and  presbyterians,  at  the  Savoy,  in  May, 
1661;  but  after  protracted  discussions,  both  parties  inflexibly 
adhered  to  their  original  opinions,  and  reported  to  the  king, 
that  they  agreed  as  to  the  end,  but  could  come  to  no  agree- 
ment as  to  the  means*. 

To  enter  into  particulars  would  be  superfluous.  Disputes 
concerning  religious  forms  are,  in  themselves,  the  most  frivo- 
lous of  any,  and  merit  attention  only  so  far  as  they  have 
influence  on  the  peace  and  order  of  civil  society^*. 

The  convocation  was  assembled  on  May  8,  1661,  and  its  hm  oontooatioa 
principal    business   was    the    alteration    of  the  ^^  Common  ^  ^^' 

7  U  Lords'  Jonrn.  170.    2  Neal,  575-^80.    Vide  etiam  Kennet,  Reg. 
280.    Oldmixon,  488.    7  Lingard,  364. 
'  Com.  Journ.  Nov.  28,  1860.    Clarendon,  76.    6  Pari.  Hist.  141,  162. 
*  6  State  Trials,  25—44.    2  Neal,  601.    2  Hallam's  Const.  Hist.  464—467. 
*®  7  Hume,  369. 
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Prayer,^  and  the  grant  of  a  subsidy ;  being  the  last  instance 
in  which  that  authority  was  exercised  by  the  clergy  in  con- 
vocation**. 

This  assembly  exercised  civil  and  ecclesiastical  powers. 
They  granted  money  to  the  crown,  which  was  levied  by 
ecclesiastical  authority,  till  the  reign  of  Henry  VIII. ;  from 
which  period,  each  several  contribution  was  confirmed  by  an 
act  of  parliament ;  the  sum  paid  depended  on  a  poundage 
upon  the  value  of  each  preferment ;  but  the  values  could 
har(^y  have  been  those  in  the  King^s  Book,  since  this  very 
convocation  formed  a  committee  for  reviewing  the  book  of 
subsidies.  The  bishops  were  the  collectors*'.  During  the 
rebellion,  the  clergy*'  had  been  taxed  with  the  laitv,  a 
method  which,  being  found  more  convenient,  was  subse- 
quently adopted.  The  change  was  effected  by  a  private 
arrangement  between  Sheldon  and  Lord  Chancellor  Claren- 
don, without  any  specific  act  of  parUament.  By  Stat.16  &  17 
Charles  II.  c.  1,  which  granted  an  aid  of  2,477,500/.,  the 
spiritual  revenues  which  became  chargeable  under  it,  were 
released  from  the  last  two  years  of  the  late  subsidy  (1665). 
From  this  time  the  clergy**  have  paid  the  same  taxes  with 
the  rest  of  their  fellow  subjects,  and  voted  for  members  of 
parliament ;  an  alteration  which,  whether  for  evil  or  for  good. 
has  extinguished  the  political  existence  of  the  convocation  '^. 

The  most  important  alterations  made  in  the  Common 
Prayer,  were  as  follow. 

1.  The  new  or  authorised  version  of  the  Bible  was  adopted 
in  it,  except  in  the  Psalms,  the  ten  commandments,  and  the 
sentences  in  the  communion  service. 

2.  The  morning  prayer  was  printed  separate  fnaa  the 
evening,  such  prayers  as  are  common  to  both  being  reprinted. 
and  the  last  five  prayers  in  each  were  introduced  from  the  end 
of  the  Litany. 

3.  The  occasional  prayers,  which  stood  connected  with  the 
Litany,  were  now  divided  from  it.  The  prayers  in  the  Ember 
weeks  were  inserted,  (the  latter  of  them  from  the  Scotch 
Liturgy,)  as  well  as  that  for  the  parliament,  and  for  all  con- 
ditions of  men ;  at  the  same  time,  the  general  thanksgiving, 
and  that  for  restoring  public  peace  at  home,  were  added. 

"  2  Short's  Churcli  Hist.  258. 

**  6  Stiype'B  Annals,  483.    Vide  ante,  97*— 09. 

>*  2  Corner's  EccL  Hist.  893.  ^*  1  Burnet's  Own  Time»  340. 

"  2  Short's  Church  Hist.  258. 
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4.  Some  few  new  ooUeots  were  inserted,  some  changed,  and  Charlbh  IL 
verbal  alterations  introduced  into  many.  Church  was  generally  ^^^— ^^g^* 
substituted  for  eonqreaation.  NewooUects; 

o.  In  tne  communion  service  the  exhortations  were  a  good  subrtitutodfor 
deal  changed,  and  directed  to  be  read  on  some  previous  Sunday  "^•«»**«°" 
or  iiolyaay,  and  communicants  were  directed  to  give  notice  of  the  oomnunion 
tlieir  intention  the  day  before.     The  admonition  about  transub-  ■^**** 
stantiation  was  again  introduced,  with  some  alterations  from 
that  of  1552. 

6.  The  service  for  the  baptism  of  those  of  riper  years,  and  Baptism,  and 
the  form  of  prayer  to  be  used  at  sea,  were  also  introduced.         SSTiIt  iL!* 

7.  The  five  last  prayers  in  the  visitation  of  the  sick.  visitati<m  of  th« 

8.  The  consent  of  the  curate  is  now  required  for  confirma"  "*** 

tion,  though  the  bishop  may,  if  he  see  fit,  confirm  without  it;  cunterequiivd 
and  this  rite  is  not  made  a  sine  qua  nan  for  receiving  the  '^'  conflrmatton. 
Lord^B  Supper. 

9.  The  absolution  in  the  Visitation  of  the  Sick  is  left  to  Abmiationin 
the  judgment  of  the  curate,  by  the  insertion  of  the  clause,  "  if  ^^j^;^*****^"  "^ 
he  humbly  and  heartily  desire  it.**" 

10.  In  the  churching  of  women,  the  service  may  now  be  charchingof 
performed  from  the  desk,  and  the  psalms  are  changed.  The 
newly  married  couple  are  not  now  required  to  receive  the 
Lord^s  Supper.  The  font  is  now  to  be  placed  conveniently  by 
the  direction  of  the  ordinary,  and  the  words,  in  the  latter  part 
of  the  Catechism,  *^  Yes,  they  do  perform  them  by  their 
sureties,  who  promise  and  vow  them  both  in  their  names,'^ 
&G.,  are  changed  to,  ^^  Because  they  promise  them  both  by 
their  sureties,^^  8zc. 

Of  these,  5,  8,  9,  increased  the  discretionary  power  of  the 
curate  with  regard  to  admonition,  but  afibrded  him  not  any 
judicial  authority ;  and  therein  probably  the  real  interests  of 
Christianity  were  consulted:  and  the  alterations  efiected  in 
1  and  5,  were  in  compliance  with  the  wishes  of  the  non- 
conformists ;  and  the  introduction  of  the  general  thanksgiving 
and  many  verbal  alterations,  were  suggested  by  them'*. 

There  are  at  the  end  of  the  Prayer  Book  four  services,  Fonnsofprmyw 
which  form  no  part  of  the  book  itself,  namely,  the  Gunpowder  cumation. 
Treason, — the  Martyrdom  of  Charles  I., — ^the  Restoration, — 
and  the  King^s  Accession ;  and  although  by  Stat.  3  James  I.c.l, 
and  12  Charles  II.  cc.  14,  30,  November  5,  January  30,  and 

^«  2  Short's  Church  Hist,  passim,  320. 
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Chables  II.  May  29,  are  days  appointed  to  be  kept  holy,  yet  no  service  is 
6  »— 1685.    appointed ;  and  the  authority  for  all  these  services  is  excln- 
sively  derived  from  an  order  by  the  king  in  council. 
No  national  Although  it  is  politic  in  national  convulsions  that  social 

^^h^^^  order  should  be  restored  with  as  little  alteration  as  possible, 
tmbezeaioua     yef;  ^q  national  church  can  exist,  unless  her  ministers  be 

advocates  of  the  i  .1  .  . 

details  of  ita       zcalous  advocatcs  of  the  details  of  its  services. 
**^***"  At  the  restoration,  the  Act  of  Uniformity  under  Elizabeth 

came  into  operation  ;  the  object  of  that  statute  was  to  punish 
and  finally  to  exclude  those  ministers  who  were  not  ready  to 
conform  with  the  rubrics  and  services  of  the  Anglican  church. 
TheActof  iTni-       The  Act  of  Uniformity,  Stat.  13  &  14  Charles  XL  c.  4,  was 
c^im'ilo!^    intended,  and  justly,  to  exclude  from  the  church,  those  who  did 
not  declare  their  assent  and  consent  to  everything  contained 
therein.      It  enacted,  that  the  revised  Book  of   Common 
Prayer,  and  of  ordination  of  ministers,  and  no  other,  should 
be  used  in  all  places  of  public  worship ;  and  that  all  beneficed 
clergymen  should  read  the  service  from  it  within  a  given  time, 
and,  at  the  close,  profess  in  a  set  form  of  words  their  unfeigned 
assent  and  consent  to  everything  contained  and  prescribed  in  it. 
otdectfonitothe       Dr.  Lingard  observes,  many  objected  to  this  declaration: 
the  Act  Of  ™      ^'  In  obedience  to  the  legislature,  they  were  willing  to  make 
unifonnity.        ^^  ^f  ^^  book,  though  they  found  in  it  articles  and  prac- 
tices of  the  truth  and  propriety  of  which  they  doubted;  but  to 
^  assent  and  consent^  to  what  they  did  not  really  believe  or 
approve,  was  repugnant  to  the  common  notions  of  honesty  and 
conscience  *^;^'  to  which  it  may  be  answered,  Why  beholdest 
thou  the  mote  that  is  in  thy  brother^s  eye,  but  considerest  not 
the  beam  that  is  in  thine  own  eye? 

It  was  also  provided,  that  no  person  should  administer  the 
sacrament,  or  hold  ecclesiastical  preferment,  who  had  not 
received  episcopal  ordination;  and  that  all  incumbents,  digni- 
taries, officers  in  universities,  public  schoolmasters,  and  private 
tutors,  should  subscribe  a  renunciation  of  the  covenant,  and  a 
declaration  of  the  unlawfulness  of  taking  up  arms  against  the 
sovereign  under  any  pretence;  these  provisions  were  protested 
against  by  the  Presbyterians,  but  they  were  unable  to  effect  an 
alteration  ^^  and  the  non-conformist  clergymen  were  ejected". 


^^  7  Lingard,  376.  »»  11  Lords'  Journ.  573, 677- 

1*  Neal,  625->636.      Kennet's  Reg.   807.      Burnet,    185. .    2  HallAm's 
Const.  Hist.  462. 
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Dr.  Lingard  remarks",  that  the  Act  of  Uniformity  might  Chaeles  IL 
have  heen  necessary  for  the  restoration  of  the  church  to  its  _l?l?zi??5l 
former  discipline  and  doctrine ;  but  if  such  was  the  intention 
of  those  who  formed  the  dechiratiou  from  Breda,  they  were 
guilty  of  infidelity  to  the  king,  and  of  fraud  to  the  people,  by 
putting  into  his  mouth  language,  which,  with  the  aid  of 
equivocation,  they  might  explain  away;  and  by  raising  in 
them  expectations,  which  it  was  never  meant  to  fulfil  *^ 

But  the  fact  was,  every  attempt  was  made  by  the  English  !»««*«■««>• 
Catholic  church  to  conciliate  dissenters;    and  nothing,  save  orrooonoiiedby 
the  utter  annihilation  of  the  Anglican  church,  would  have  2^^**™**" 
appeased  the  malignancy  of  their  hatred ;  in  truth,  as  Claren- 
don observed,  '^  It  was  an  unhappy  policy,  and  always  unhap- 
pily applied,  to  imagine,  that  dissenters  could  be  recovered  or 
reconciled  by  partial  concessions,  or  by  granting  less  than  they 
demanded.     Their  faction  was  their  religion.'^ 

Charles,  when  in  exile,  had  frequently  expressed  his  abhor-  Roman  oathoUo 
rence  from  the  penal  laws  by  which  the  Roman  Catholics  ^  ^^ 
were  oppressed",  and  his  base  apostasy  after  the  restoration, 
confirmed  his  previous  sentiments*'.  But  whatever  may  have 
been  the  feelings  by  which  the  sovereign  was  actuated,  how- 
ever desirous  to  befriend  the  Roman  Catholics,  he  found  it 
impossible  to  conquer  the  implacability  which  the  parliament 
and  people  entertained  against  that  sect'^;  in  fact,  the  main- 
tenance of  the  Church  of  England  was  nearer  and  dearer  to 
the  country,  than  the  crown  itself. 

Although  the  House  had  resolved  to  abolish  the  writ  de  viam  and  tat- 
hwretico  inquirendoy  and  also  to  repeal  the  statutes  which  im-  recnaanoyiought 
posed  the  penalties  of  treason  on  Roman  Catholic  clergymen  *®*»'«*«*"^ 
found  within  the  realm,  or  those  of  felony  on  the  harbourers 
of  such  clergymen,  or  those  of  pramunire  on  all  who  main- 
tained the  authority  of  the  Bishop  of  Rome ;  yet  this  measure 
of  relief  did  not  equal  the  expectations  of  the  laity,  who 


*»  7  Lingard,  378. 

'^  Vide  etiam  Kennet*s  Hist.  Charles  II.  252.    Collier,  87&    Baxt6r,338. 

**  Clarendon,  140. 

"  The  suspicions  against  Charles  and  James,  of  their  Roman  Catholic 
belief,  were  so  universal,  that  parliament,  in  its  first  session,  had  made  it 
penal  to  say,  that  **  the  king  was  a  papist,  or  popishly  affected.**  Stat.  13 
Charles  II.  c.  1 ;  vide  etiam,  as  to  the  king*8  religious  opinions,  2  Carte's 
Letters,  264.  3  Clar.  State  Papers,  602.  2  Carte*8  Life  of  Onnond,  266. 
5  Harris*  lives,  64.    3  KenneVs  Hist.  237.    Kenneths  Beg.  862. 

**  Com.  Joum.  March  17  &  28,  1663. 
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Charles  II.  sought  to  be  freed  from  the  fines  and  forfeitures  of  recusancy, 
1  and  relief  was  ultimately  lost,  in  consequence  of  dissensions 


which  arose  whether  the  Jesuits  should,  or  should  not,  partici- 
pate in  its  immunities''. 
Declaration  for  The  presbyterians,  the  independents,  and  the  Roman  Catho- 
lies,  unceasingly  persecuted  the  king'*  for  a  performance  of  the 
promise  which  he  had  made  at  Breda  relative  to  religious 
toleration.  It  was  contended  that  the  sovereign  possessed,  in 
virtue  of  his  supremacy,  the  right  of  suspending  penal  laws  in 
matters  of  religion;  and  that  James  I.  and  Charles  I.  had 
raised  a  yearly  revenue  by  the  sale  of  such  protections. 

The  king  iLed  a  proclamation  acknowl^ging  hia  declare 
tion  at  Breda,  and  stated  ^Hhat  as  in  the  first  place  he  had  been 
zealous  to  settle  the  uniformity  of  the  Church  of  England  in 
discipline,  ceremony,  and  government,  and  shall  ever  con- 
stantly maintain  it;  so  as  for  what  concerns  the  penalties  upon 
those  who,  living  peaceably,  do  not  conform  themselves  there- 
unto,^— *^  he  should  make  it  his  special  care,  so  far  as  in  him 
lay,  without  invading  the  freedom  of  parliament,  to  incline 
their  wisdom  next  approaching  sessions,  to  concur  with  him  in 
making  some  such  act  for  that  purpose,  as  may  enable  him  to 
exercise,  with  a  more  universal  satisfaction,  that  power  of  dis- 
pensing, which  he  conceived  to  be  inherent  in  him*'.** 
Dtopenaatioa  In  accordaucc  With  this  declaration,  a  bill,  in  1663,  was 

of  mm-«)i!^^"^  introduced  into  the  lords,  enabling  the  king  to  dispense  at  his 
Si*^  *®  *^   discretion  with  the  laws  and  statutes  requiring  oaths  or  sub- 
scriptions, or  obedience  to  the  doctrine  and  discipline  of  the 
established  church. 
Th«  lords  and  The  lords  and  commons  regarded  these  proceedings  with  a 

TO^6rt°thi  wng  J^^  distrust  of  the  motives,  and  a  determination  to  ihwart  the 
oftreMbeiy.  wishcs,  of  their  papist  sovereign;  the  commons  presented  an 
address,  denying  that  any  obligation  lay  on  the  king,  by  virtue 
of  his  declaration  from  Breda,  which  must  be  understood  to 
depend  on  the  advice  of  parliament,  and  intimating  he  possessed 
no  such  dispensing  prerogative  as  was  claimed,  and  contended 
that  the  indulgence  which  was  sought,  would  amount  to  the 
legal  establishment  of  schism,  would  expose  his  majesty  to  the 

^  II  Lords*  Joiirn.  276, 280,  299,  310.  Kenneths  Reg.  469,  476,  484,  495. 
Orleans,  236.  2  Butler's  Mem.  of  Catholics,  2?.  4  Ibid.  142.  i  Bumet, 
194.    aarendon,  143.    Kenneths  Beg.  476,  49C.    7  Liugard,  381. 

«  Baxter's  Life,  ii.  429. 

*7  4  ParL  Hist.  157.    Kennefs  Begist.  848— «91.    7  Hum^  387. 
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ceaseless  importunities  of  the  dissenters,  would  lead  to  the  Chaeleb  n. 
multiplioation  of  sects  and  sectaries,  and,  ending  in  universal  _^f_li^^ 
toleration,  would  produce  disturbance  instead  of  tranquillity, 
because  men  of  every  religious  persuasion  form  a  distinct  body, 
pursuing  their  peculiar  interests,  and  acting  in  accordance  with 
their  peculiar  prepossessions";  in  fact.  Clarendon,  and  other 
ministers  of  the  crown,  arrayed  themselves  in  opposition  to  the 
proposed  enactment,  and  its  failure  was  the  result'*. 

A9suming  that  no  just  causes  of  suspicion  existed  against  Roman  c^thouo 
the  Roman  Catholics  and  puritans;  yet,  when  religious  bigotry  toquSSJiSg- 
was  excited,  persecution,  as  its  invariable  sequence,  ensued,  ^^'^ 
and  the  spirit  of  conciliation  was  disregarded;  thus,  when 
the  king  solicited  permission  to  shelter  those  of  the  Roman 
Catholics,  who  had  served  the  royal  cause,  from  the  extreme 
severity  of  the  jpenal  statutes,  both  Houses  presented  an  address 
for  a  proclamation  ordering  all  Catholic  priests  to  quit  the 
kingdom,  under  the  penalty  of  death;  and  the  king  was  obliged 
to  acquiesce  in  such  request.     And  at  the  close  of  the  session 
another  address  was  presented,  that  the  king  should  put  in 
execution  all  the  penal  laws  against  Catholics,  dissenters,  and 
sectaries  of  every  description'®. 

The  Triennial  Act '^  was  the  price  which  parliament  gave  ccmventideAot, 
to  the  crown  for  its  consent  to  the  ^^  Conventicle  Act.^^  This  ilc.4. 
statute  was  for  the  purpose  of  '^  suppressing  seditious  conven- 
ticles,""  and  by  which  all  meetings  of  more  than  five  indivi- 
duals, besides  those  of  the  family,  for  religious  worship  not 
according  to  the  Book  of  Common  Prayer,  were  declared 
seditious  and  unlawful  conventicles: — ^and  that  the  punish- 
ment of  attendance  at  such  meeting  by  any  person  above  sixteen 
years  of  age  should  be,  for  the  first  ofience,  a  fine  of  5/.,  or 
imprisonment  during  three  months;  for  the  second  a  fine  of 
10/.,  or  imprisonment  during  six  months;  for  the  third  a  fine 
of  100/.,  or  transportation  for  seven  years;  and  that  if  the  law 
was  transgressed  more  than  thrice,  the  fine  at  each  repetition 
of  the  o£Pence  was  to  be  augmented  by  the  additional  sum  of 
100/'*.     Conventicles  could  be  prevented  by  force,  or  broken 

"  Com.  Journ.  Feb.  27, 28,  1663. 

**  11  Lords  Journ.  478,  482,  486,  491. 

'®  Ibid.  558,  678.  Com.  Journ.  April  27,  May  30,  1663.  2  HaUam'B 
Const.  Hist.  471. 

»'  Stat.  16  Charles  II.  c.  1.    Vide  ante,  428. 

"'  11  Lords*  Journ.  620.  Com.  Journ.  April  28,  May  12,  14,  16,  1664. 
MisceL  Aul.  316,  319,  330. 
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into ;  but  the  house  of  a  peer  could  not  be  searched  without 
the  presence  of  two  magistrates.  Thus  was  establislied  an 
unprecedented  system  of  penalties  and  persecutions.  In  addi- 
tion, the  language  of  this  law  was  ambiguous,  its  interpretation 
entrusted  to  a  single  magistrate,  with  powers  to  convict  without 
the  intervention  of  a  jury,  and  was  productive  of  very  unjusti- 
fiable proceedings.  But  the  parliament  were  at  this  period 
equally  prejudiced  against  all  dissenters ;  the  only  distinctioa 
that  existed  was,  that  the  papists  were  more  feared,  the  puritans 
were  more  detested. 

During  the  plague,  the  presbyterian  ministers  availed 
themselves  of  the  opportunity  to  disseminate  libels  against 
the  court  and  the  clergy,  which  caused  a  statute  to  be  passed, 
by  which  all  persons  in  holy  orders  who  had  not  subscribed 
to  the  Act  of  Uniformity,  were  directed  to  swear  that  it  wa$ 
not  lawful,  upon  any  pretence,  to  take  arms  against  the 
king;  and  that  they  did  abhor  that  traitorous  position  of 
taking  arms  by  his  authority  against  his  person,  or  against 
those  that  are  commissioned  by  him,  and  would  not  at  any 
time  endeavour  any  alteration  in  church  or  state.  If  any 
refused  to  take  such  oath,  they  were  to  be  incapable  of 
teaching  in  schools,  and  prohibited  from  coming  within  five 
miles  of  any  city,  corporate  town,  or  borough  sending  mem- 
bers of  parliament,  or  of  any  village  where  they  had  exercised 
their  ministerial  duties,  under  a  penalty  of  40/.,  and  six 
months  imprisonment  for  refusing  to  take  the  oath  of  non- 
resistance;  thus  consigning  the  non-conforming  ministers  to 
utter  penury  and  banishment'^. 

The  question  of  resistance  is  one  which  subjects  ought  never 
to  remember,  and  rulers  never  to  forget,  and  therefore  this 
statute  was  impolitic;  and  the  declaration  concerning  church 
government  was  politically  injurious;  but  the  government  were 
aware  that  the  republican  party  were  exerting  their  infamous 
energies  to  establish  a  commonwealth,  and  consequently  it 
became  requisite  to  adopt  very  coercive  principles'*. 

The  banishment  of  Clarendon'^  caused  that  ministry  which 


^  Baxter,  iii.  2.  Neal,  652.  1  Burnet,  393.  11  Lords*  Joum.  700. 
Clarendon,  217,  290.    4  Wilk.  Cone.  583.    7  Somers*  Tracts,  58G. 

^*  2  (Euvres  de  Louis  XIV.  204.  Buniet,  22G.  Clarendons  Life,  290. 
3  Ludlow,  151-- 157.     Southey's  Book  of  the  Church,  521. 

^*  6  State  Trials,  3ia  Vide  Character  of  Clareudou,  Macpherson*8  Ilist. 
of  England,  98.    2  Hallam*8  Const  Hist.  487. 


VIL]  THE  HOUSE  OF  STTUAET.  441 

had  been  established  at  the  restoration  to  be  dissolved,  and  the  Cbascxs  II. 
component  members  of  the  new  ministry  were  more  disposed    '^'^ 
to  religious  toleration,  and  the  design  was  to  act  on  the  prin- 
ciple of  the  declaration  of  1660,  so  that  presbyterian  ordinations 
should  pass  sub  modo**. 

But  the   sentiments  of  the   commons  towards   religions  AnaddratiTotod 
dissenters  were  such,  that  all  attempts  at  conciliation  were  agBinatnon-ooii- 
rendered  abortive,  and  they  voted  an  address  to  the  king,  to  ^iJS[*,S^ui<ibe 
put  in  execution  all  the  laws  against  non-conformists  and  patin  ezecntioii. 
papists;   and  afterwards  a  bill  was  passed  and  sent  to  the 
lords,  but  which  failed,  in  consequence  of  a  prorogation,  having 
for  its  object  the  continuance  of  the  existing  penalties  against 
frequenters  of  conventicles"^. 

In  1670,  the  Conventicle  Act  having  expired,  Stat.  22  TheConTBntioie 
Charles  II.,  c.  1,  was  passed,  which  reduced  the  penalty  to  Ss.  chwiesiLci. 
for  the  first  offence  of  being  present  at  a  conventicle,  and  to 
10«.  for  all  subsequent  ones;  but  imposed  a  fine  on  the  preacher 
of  20/.  for  the  first,  and»40/.  for  each  future  offence;  and  in  case 
the  preacher  fled,  it  made  any  one  present  liable  to  pay  a 
portion  of  his  fine,  not  exceeding  10/.,  and  subjected  the 
owner  of  the  premises  to  a  fine  of  20/.,  and  the  magistrates 
who  neglected  to  enforce  the  provisions  of  such  law  were  liable 
to  certain  fines*'. 

In  consequence  of  this  enactment,  spies  and  informers  mul-  impropsr 
tiplied;  the  dissenting  clerical  ministers  found  it  necessary  to  ^iion<»nfonn- 
abscond;  houses  were  entered  by  force,  and  searched  without  '^^ 
ceremony;  and  the  inmates  were  dragged  to  prison,  and  con- 
demned to  pay  fines. 

The  quakers,  persisting  in  the  exercise  of  their  religious 
rites,  two  of  their  preachers,  Penn  and  Mead,  were  indicted 
for  a  riot,  and,  because  a  jury  acquitted  them,  the  jurors  were 
fined  forty  marks  each,  and  committed  to  prison;  and  the  pri- 
soners, though  acquitted,  were  severely  punished  for  contempt, 
in  refusing  to  be  uncovered  in  the  presence  of  the  court'*. 

During  the  war  with  Holland,  serious  alarm  had  arisen  that 
the  malcontents  had  leagued  themselves  with  the  enemy ;  and 
Charles,  for  the  purposes  of  conciliation,  published,  in  1672,  a 

■•  Kennet,  293.    Baxter,  28.    Pepys*  Diary,  Dec.  21,  16C7. 
'7  4  Pepys,  34.    Com.  Journ.  April  28,  1668.    4  Pari.  Hist.  413, 422. 
»»  Burnet,  449—451. 

'*  1  Bnmet,  471.    6  State  Trials,  951— 1036,    9  Seif ell,  259-^271,    Neal# 
c.  8.    7  Lingard,  505. 
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CBAmLss  II.   declaration,  Btatine  that  the  experienoe  of  twelve  yeara  had 

proved  the  inefBoacy  of  coercive  measures  in  matters  of  religion ; 

that  he  found  himself  obliged  to  make  use  of  that  supreme 
power  in  ecclesiastical  matters,  which  was  not  only  inherent  in 
him,  but  had  been  declared  and  recognised  to  be  so  by  several 
statutes  and  acts  of  parliament;  that  it  was  his  intention  and 
resolution  to  maintain  the  Church  of  England  in  all  her  rights, 
possessions,  doctrine;  and  government;  that  it  was  moreover 
BoipflQikmof      hig  ^iii   and    pleasure   that  all  manner  of  penal  laws   in 

penal  laws  in  ,      .        .  -  - 

matters  ecoiod-  matters  ecclcsiastical,  against  whatsoever  sort  of  non-con- 
formists or  recusants,  should  be  from  that  day  suspended; 
and  that,  to  take  away  all  pretence  for  illegal  or  seditious  con- 
venticles, he  would  license  a  sufficient  number  of  places  and 
teachers  for  the  exercise  of  religion  among  the  dissenters,  which 
places  and  teachers  so  licensed  should  be  under  the  protection 
of  the  civil  magistrate;  but  that  this  benefit  of  public  worship 
should  not  be  extended  to  the  Catholics,  who,  if  they  sought 
to  avoid  molestation,' must  confine  their  religious  assemblies  to 
private  houses  ^^. 
iM^KmsiDg  111  1673  it  was  contended  in  parliament  that  the  royal 

theung.  authority  was  bounded  by  the  same  limits  in  ecclesiastical, 

as  in  civil  matters;  that  the  king  might  remit  the  penalties 
of  the  offence,  but  he  could  not  suspend  the  execution  of  the 
law;  and,  affcer  a  lengthened  debate,  it  was  resolved,  by  a 
majority  of  one  hundred  and  sixty-eight  to  one  hundred  and 
sixteen,  that  ^^  penal  statutes  in  matters  ecclesiastical  caanot 
be  suspended,  but  by  acts  of  parliament,^^  and  which  was 
embodied  in  an  address  to  the  king*^ 
Answer  of  ttao  To  this  addrcss  Charles  replied,  that  he  was  sorry  they  had 

^^^'  questioned  his  ecclesiastical  authority,  which  had  never  been 

questioned  in  the  reigns  of  his  ancestors ;  that  he  pretended 
to  no  right  of  suspending  any  laws  concerning  the  properties, 
rights,  or  liberties  of  the  subject ;  that  his  only  object,  in  the 
exercise  of  his  ecclesiastical  power,  was  to  relieve  the  dis- 
senters ;  and  that  he  did  it  not  with  the  intention  of  avoiding 
the  advice  of  parliament,  but  was  still  ready  to  assent  to  any 
bill  which  might  be  offered  to  him,  appearing  better  calcu- 
lated than  his  declaration  to  effect  the  ends  which  he  had  in 

*^  2  Collier,  895.     Baxter^s  Life,  iii.  99,  101.      Kexmet,  313.     4  Ftel. 
Hist  616.    7  Uogard,  531.    2  Hallam's  Const  Hist  628. 
*^  Com.  Journ.  February  10,  1673. 
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view,  tho  ease  of  all  his  subjeots,  and  the  peaoe  and  establish-  Chableb  II. 
ment  of  the  Church  of  England.  1649-1686, 

The  commons  voted  this  answer  insufficient:  and  a  second  The  commons 
address  informed  him,  that  "he  had  been  misled  by  his  advisers,   ^m^^L^ 
that  the  power  of  suspending  statutes  in  matters  ecclesiastical 
had  never  been  claimed  nor  exercised  by  his  ancestors,  and 
that  they  prayed  a  more  full  and  satisfactory  reply  to  their 
petition  *•;' 

The  king  appealed  to  the  lords;  but  subsequently,  upon 
the  advice  of  Colbert,  cancelled  the  declaration,  and  made  a 
solemn  promise  to  the  lords  and  commons,  that  "  what  had 
been  done  with  respect  to  the  suspension  of  the  penal  laws, 
should  never  be  drawn  into  consequence**.^' 

The  Duchess  of  York  having  died  a  Roman  Catholic**,  the  twtact. 
just  suspicion  that  the  Duke  of  York  had  embraced  similar  ilcs.  ^ 
religious  tenets  **, — the  equaUy-just  suspicions  of  the  base  alli- 
ance with  France**,— coupled  with  the  king's  public  declara- 
tions and  private  conduct  *\ — engendered  a  belief  that  a  deep- 
laid  conspiracy  existed  for  the  destruction  of  the  reformed 
religion ;  and  so  prevalent  was  this  conviction,  that  the  puri- 
tanical dissenters,  to  gratify  their  detestation  of  the  papists, 
consented  to  sacrifice  their  personal  interest  to  the  public 
good,  and  united  in  the  popular  cry,  which  demanded  addi- 
tional securities  for  the  maintenance  of  the  English  Catholic 
church**. 

It  was  likewise  observed,  that  some  of  the  principal  officers  <>«<»«  of  the 
of  the  army  were  avowed  enemies  of  the  Anglican  church,  take  the  oaths  of 
and,  in  consequence,  an  address  was  voted,  requesting  the  ^^^^^"^ 
king  to  discharge  from  the  army  every  officer  and  soldier  who 
should  refuse  to  take  the  oaths  of  allegiance  and  supremacy, 
and  to  receive  the  sacrament  after  the  rite  of  the  Church  of 

^  Com.  Journ.  Feb.  14, 24, 26,  1673.  12  Lords'  Joiirn.  540.  Vide  etiam 
Bapin,  ii.  668.    Baxter,  151.    Birch*s  Tillotson,  42. 

*^  2  Dalrymple,  93—96.     12  Lords'  Joum.  649. 

*•  1  Life  of  James^  452.  1  Burnet,  537-  2  Evelyn,  380.  Travels  of 
Cosmo,  456. 

^  1  Macpher.  50,  52.  2  Dalrymple,  22.  Travels  of  Cosmo,  456.  7  Lin- 
gard,  499,  500.    1  Life  of  James,  440. 

**  1  Life  of  James,  442,  448.  2  Dalrymple,  5, 12, 22,  23,  31,  57,  62,  6ft— 
77,  80,  83.  Temple's  Letters,  123.  8  Somers'  Tracts,  13.  2  Uarl.  Misc. 
387.  5  (Euvres  de  Louis  XIV.  466,  471—474.  6  Ibid.  476.  Macpher. 
Hist.  54. 

^  2  Carte's  Ormond,  254.    1  Thurloe,  740—745.    1  Life  of  James,  442. 

^  7  Lingard,  519.    Guilford  apud  Dalrymple,  ii.  91. 
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CaAmLxs  11.   England,  and  to  admit  no  man,  thereafter,  into  the  service, 
1649—  685.^  ^]^^  ^«  j  ^^^  ^j^^  ^Yi^Q  oaths  before  the  first,  and  the  sacrament 

before  the  second,  muster. 

The  king  having  returned  a  satisfactory  answer^'^,  measures 
were    immediately  considered,    by  which  those  who   were 
obnoxious  might  be  removed  from  civil  as  well  as  military 
affairs.       • 
Reaoiutkmofthe      The  rcsult  was,  that  the  House  of  Commons  came  to  a 
^!?^!^^*Bh!ui     resolution,  that  every  individual  "  refusing  to  take  the  oaths 
^wpabiofor      ^f  allegiauco  and  supremacy,  and  to  receive  the  sacrament 
ottces  without     according  to  the  rites  of  the  Church  of  England,  should  be 
^iS^ii^Mud  incapable  of  public  employment,  military  or  civil  ;'^  and  which 
mpremacy.         ^^s  introductory  of  that  statute,  commonly  called  the  "  Test 
Act^*,^^  which  required  not  only  that  the  oaths  should  be 
taken,  and  the  sacrament  received,  but  also  that  a  declaratioD 
against  transubstantiation  should  be  subscribed  by  all  persons 
holding  office,  under  the  penalty  of  a  fine  of  500/.,  and  of  being 
disabled  to  sue  in  any  court  of  law  or  equity,  to  be  guardian 
to  any  child,  or  executor  to  any  person,  or  to  take  any  legacy 
or  deed  of  gift,  or  to  bear  any  public  office. 
Theeflbctsof  the       The  oath  of  suprcmacy,  and  the  subscription  against  tran- 
Test  Act.  substantiation,  were  sufficient  to  exclude  the  Roman  CathoUcs 

from  office:  the  obligation  of  receiving  the  sacrament  after  the 
rite  of  the  established  church  was  necessary  as  far  as  regarded 
thern;  but  it  operated  effectually  to  the  exclusion  of  dissenters. 
Thus  the  latter,  by  the  establishment  of  the  test,  placed  them- 
selves in  a  much  worse  situation  than  before.  They  forfeited 
the  benefit  of  the  king'^s  declaration ;  they  remained  subject 
to  the  severe  laws  passed  against  them  since  the  Restora- 
tion ;  and,  in  addition,  they  entailed  on  themselves  and  their 
posterity  a  new  disability, — ^that  of  not  holding  employment, 
civil  or  military,  under  the  crown. 
Hetiiemcntof  This  obligation  admitted  of  no  compromise  or  equivocation 

Yorkfrom pub-    ^X  ^^V  ^^^^^^  ^f  ^^^  Church  of  Romc,  and  extended  from 

ucaffain.  ^^c  highest  to  the  lowest  in  the  state ;  and  its  effect  was  to 

compel  the  retirement  of  the  Duke  of  York  from  the  office 

of  Lord  High  Admiral,  and  also  Lord  Treasurer  Clifford  from 

public  affairs^'. 

<  11  Lords'  Joum.  647—549. 

'"  Stat.  26  Charles  II.  c  2.    4  Pari.  HisL  656. 

*•  Cdni.  Joum.  Feb.  28, 1673.    7  Lingard,  564.     2  Hallam*B  Const.  Hist 
631. 
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The  circumstonces  attendant"  upon  the  popish  plot, — ^the  Chahles  IL 
publication  of  Coleman's  "  Letters",'' — excited  the  prejudices    i^^— ^®^- 


and  fears  of  the  nation  to  such  an  extent,  that  a  bill  was  ^pw»  Plot- 
introduced  into  parliament  for  the  purpose  of  excluding  the 
Duke  of  York  from  the  succession ;  but  all  proceedings  were 
arrested,  by  the  king  dissolving  the  parliament,  which  had 
sitten  for  seventeen  years,  although  no  wretched  or  degrading 
artifice  had  been  left  untried  in  order  to  procure  its  universal 
corruption '*,  in  order  to  destroy  the  established  religion,  and 
render  the  king  an  absolute  despot. 

The  new  House  of  Commons,  to  evince  their  distrust  of  the  stataochiriM 
Roman  Catholics,  enacted  Stat.  30  Charles  IL,  Stat.  2,  by  ^;^*;ito<>uo 
which  a  declaration  was  to  be  subscribed  by  members  of  both  pe«»  retire  fxom 
Houses  of  Parliament  on  taking  their  seats,  against  the  idolatry 
of  transubstantiation,  the  invocation  of  saints,  and  the  sacrifice 
of  the  mass  as  practised  in  the  Church  of  Rome ;  and  that  the 
declaration  was  made  without  any  mental  reservation  or  idea 
that  it  could  be  dispensed  with  by  the  pope^'. 

Having  thus  excluded  the  Roman  CathoUc  peers  from  the  Bfliofexdnsfam 
legiskture,  the  bill  of  exclusion  against  the  Duke  of  York  ^^1***''*°^ 
was  revived ;  but  a  dissolution  prevented  its  passing,  and  the 
bill  was  rejected  by  the  lords  in  the  next  parliament^. 

Sir  Leoline  Jenkins  contended  that  parliament  could  not 
disinherit  the  heir  of  the  crown,  and  that  if  such  an  act  should 
pass,  it  would  be  invalid  in  itself;  but  even  modem  authori- 

^  7  State  Trialfl,  259.  1  Kennet,  327,  337.  4  ParL  Hist.  1024,  1035. 
Rapin,  ii.  688.  Wellwood's  Mem.  12&  North's  Examen,  129, 177,  196, 
240.    Balph,  386.     1  Burnet,  555. 

"  IHd. 

'*  Pepys*  Diarj,  October  6,  1666.  North's  fixamen,  456.  2  Dahymple, 
92.    2  Uallain's  Const.  Hist.  537. 

'*  The  oath  of  supremacy  had  been  taken  hy  the  commons,  though  not 
by  the  lords,  and  Roman  Catholics  were  incapable  of  sitting  in  the  Lower 
House  before  the  act  of  1679.  The  Long  Parliament,  in  1642,  attempted 
to  exclude  them  from  the  House  of  Lords.  A  bill  for  a  similar  purpose 
passed  the  commons  m  1675,  but  was  thrown  out  by  the  peers.  (Joum. 
May  14,  November  8.)  It  was  brought  in  again  in  the  spring  of  1678. 
(ParL  Hist.  990.)  In  the  autumn  of  the  same  year  it  was  renewed,  when 
the  lords  agreed  to  the  oath  of  supremacy,  but  omitted  the  declaration 
against  transubstantiation,  so  far  as  their  own  House  was  affected  by  it. 
(Lords*  Joum.  November  20,  1678.)  They  also  excepted  the  Duke  of 
York  from  the  operation  of  the  bil^  which  exception  was  carried  in  the 
commons  by  two  voices.  (Pari.  Hist.  1040.)  The  Duke  of  York,  and  seven 
more  lords,  protested.  (2  Hallam*s  Const.  Hist.  580.) 

^  The  second  reading  of  the  exclusion  biU  was  carried.  May  21, 1679,  by 
two  ^hundred  and  seven  to  one  hundred  and  twenty-eight.  (ParL  Hist. 
1125—1191.) 
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Cbarlxi  IL  ties,  viz.,  the  statutee  of  Henry  VIII.  and  Elizabeth,  expressly 
lfl4»-^lg86.  yecognise  the  contrary,  and  established  the  constitutional  doc- 
trine, that  the  reigning  sovereign,  with  the  consent  of  parlia- 
ment, is  competent  to  make  any  changes  in  the  inheritance  of 
the  crown: — in  fact,  our  constitution  is,  in  the  strictest  sense,  a 
bargain,  a  conditional  contract,  between  the  prince  and  the 
people,  as  it  always  hath  been,  and  still  is,  between  the  repre- 
entative  and  collective  bodies  of  the  nation :  and  if  ever  there 
was  a  presumptive  heir  to  the  crown  that  deserved  to  experience 
the  practical  application  of  that  principle,  it  was  the  Duke  of 
York,  because  he  was  engaged  in  direct  opposition  from  all  the 
sessential  principles  of  the  British  constitution;  and  the  events 
of  this  period  justify  the  assertion,  that,  to  attain  his  religious 
objects,  murder  and  perjury  would  have  been  no  impediments. 


The  constitution 
1b  ft  conditional 
contract  between 
the  prince  and 
the  people. 


Caae  of  SUnno-. 


Intflrpoflitlonof 
thektDff. 


11.  Origindl  Jurudietian  in  OifM  Cau$0B  claimed  by  ihs 

House  o/Lordi. 

A  serious  dispute  arose,  in  1668,  between  the  two  Houses 
on  a  question  of  privilege,  the  lords  having  claimed  and 
exercised  an  original  jurisdiction  as  the  supreme  court  of 
judicature,  in  a  purely  civil  cause  between  a  trader  of  the 
name  of  Skinner  and  the  East  India  Company.  The  lords 
having  adjudged  the  latter  to  pay  a  sum  of  money  as  damages, 
the  commons  passed  resolutions  censuring  the  conduct  of  the 
lords  as  contrary  to  law,  and  derogatory  from  the  right  of  the 
subject;  and,  upon  their  adjournment,  declared,  that  vrho- 
soever  should  put  in  execution  the  orders  or  sentence  of  the 
House  of  Lords,  should  be  deemed  a  traitor  to  the  liberties  of 
Englishmen,  and  an  infringer  of  the  liberties  of  the  House  of 
Commons. 

The  lords  were,  however,  undismayed,  and  committed  the 
governor  of  the  company,  until  he  should  have  paid  a  fine  to 
the  king  of  500/.  ^  The  king,  however,  ultimately  interposed, 
all  the  proceedings  were  erased  out  of  the  Journals,  and  the 
question  was  not  again  discussed;  but,  from  that  period, 
original  jurisdiction  in  civil  causes  has  never  been  claimed  bj 
the  lords*. 


1  6  State  Trials,  710—763.    12  Lords'  Joiim.  420,  427.    4  ParL  HisL 

422,  431.    1  Marvell,  107,  109.    4  Pepys,  103.    3  Hallam's  Ck>iifit.  Hist  32. 

*  12  Lords*  Joum.  287>  291.    Com.  Jotun.  Feb.  22,  1670.    4  ParL  Hist. 
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Although  the  lords  did  not  entertain  appeak  from  equity  CaAfti.s9  II. 
before  3  Charles  I/,  yet  no  question  can  arise  as  to  their  1 


ultimate  jurisdiction  in  cases  of  appeal  from  the  courts  below^, 

and  unless  desuetude  of  a  right  for  a  number  of  years  operates 

as  a  repeal  of  such  right,  the  lords  possessed  an  original  juris-  Theioidspos- 

diction ;  for  it  appears  from  the  Rolls  of  Parliament,  1  Ed-  j^^JJ^^J*^ 

ward  IV.,  1461,  they  decided  originally  in  a  case  which  was 

cognizable  in  the  courts  of  common  law,  without  any  protest 

against  its  illegality. 

In  1621  and  1624,  orders  were  frequently  made  on  private  Misdemeanoun 
petitions  of  an  original  nature.     This  jurisdiction  was  exer-  5I!^JJ^""* 
Cised  at  the  commencement  of  the  reign  of  Charles  I.,  and  in  awarded, 
the  case  of  a  riot  at  Banbury,  assumed  the  power  of  punishing 
a  misdemeanour  unconnected  with  privilege;  and  in  the  Long 
Parliament,   they  frequently  punished  misdemeanours,   and 
awarded  damages'. 

In  1675,  another  controversy  arose  between  the  two  Houses,  caaeof  shiriej. 
under  the  following  circumstances.  Dr.  Shirley  having  failed 
in  a  lawsuit  against  Sir  John  Fagg,  a  member  of  the  com- 
mons, appealed  from  the  decision  of  the  chancellor  to  the 
House  of  Lords.  The  appeal  was  received,  and  Fagg  was 
summoned  to  appear  before  that  assembly.  The  commons 
thereupon  maintained,  that  no  member  of  the  House  could 
be  summoned  before  the  peers;  and  that  the  Upper  House 
could  receive  no  appeals  from  any  court  of  equity,  asser- 
tions against  law  and  precedent,  and  only  urged  to  serve 
a  political  object.  The  result  was,  that  the  process  was  never 
revived  against  Fagg.  If  the  commons  were  sincere  in 
making  the  objection  in  the  first  instance,  their  subsequent 
intemperance,  as  well  as  that  of  the  lords,  proved  their 
inability  to  have  discussed  the  question  as  rational  beings'. 

The  conunons,  in  1679,  denied  the  right  of  the  king  to  privilege  of  the 
reject  their  speaker,  when  presented  for  approbation;  but  a  J^^^iecti^rf 
compromise  ensued,  neither  the  nominee  of  the  king,  nor  that  their  speaker. 

431.    6  State  Trials,  763—770.    3  HatseU^s  Precedents,  33S.    Hargrave's 
Pl«face  to  Hale*s  Jurisdiction  of  the  Lords,  101. 
'  Hale*8  Jurisdiction  of  the  Lords,  c.  33.    Haigrave's  Pre&ce,  53. 

*  Stat.  27  Elizabeth,  c.  8. 

^  Hargrave,  60.    Lords*  Joum.  passim.    3  Hallam*s  Const.  Hist  26,  26. 

•  Lords*  Joum.  679,  680,  691,  »)4«  700,  706,  710,  713,  716,  718,  7^,  723, 
725,  727,  729.  Com.  Joum.  May  5,  15,  28 ;  June  1,  4,  5,  8,  9.  1  Marvell, 
517.  2  Bumet^  75.  4  ParL  Hist.  72L  SStateTrialSy  1121.  7  Lingard, 
593. 
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Charles  II.  of  the  commonB,  being  allowed  to  take  the  chair :  the  piiri- 
1  lege  as  to  the  election  of  speaker  has  ever  since  been  vested  in 

the  commons,  the  king  having  the  power  of  rejection,  but  not 

that  of  nomination^. 

12.  Impeachment  of  Dafiby. 

The  commons  were  so  enraged  at  the  communicationB  of 
Montagu,  by  which  the  national  interests  were  bartered  to 
France,  for  pecuniary  considerations,  and  justly  suspecting  the 
king  of  having  uniformly  acted  in  conjunction  with  the  French 
king,  resolved  to  punish  the  Earl  of  Danby,  and  voted  six 
ThAarUoiMof     articles  of  impeachment  against  that  minister,  and   carried 

Impeachment        ^Jj^ni  Up  tO  the  HoUSe  of  Lords. 

These  articles  were,  that  he  had  traitorously  engrossed  to 
himself  regal  power,  by  giving  instructions  to  his  majesty^s 
ambassadors,  without  the  participation  of  the  secretaries  of 
state  or  the  Privy  Council ;  that  he  had  traitorously  endea- 
voured to  subvert  the  government,  and  introduce  arbitrair 
power ;  and  to  that  end,  had  levied  and  continued  an  army, 
contrary  to  act  of  parliament ;  that  he  had  traitorously  en- 
deavoured to  alienate  the  affections  of  his  majesty'*s  subjects, 
by  negotiating  a  disadvantageous  peace  with  France,  and 
procuring  money  for  that  purpose;  that  he  was  popiahlv 
affected,  and  had  traitorously  concealed,  after  he  had  notice,  the 
late  horrid  and  bloody  plot  contrived  by  the  papists  against 
his  majesty^s  person  and  government ;  that  he  had  wasted  the 
king^s  treasure,  and  that  he  had,  by  indirect  means,  obtained 
several  exorbitant  grants  from  the  crown  ^ 
TiMchaisw  Xhe  charges  against  Danby  were  not  comprehended  in  the 

notoomimbcnd-  Statute  of  Edward  III.,  and  the  mere  words  ^'  treason^**  and 
of  ^mdm!^  "  traitorously,**  could  not  change  the  "nature  of  things,  or 
subject  him  to  the  penalties  annexed  to  that  crime.**^  And 
the  lords  consequently  refused  to  commit  Danby ;  the  com- 
mons insisted  upon  their  demand,  but  a  prorogation  was  soon 
after  followed  by  a  dissolution,  and  when  the  next  House  of 
Commons  revived  the  impeachment,  the  lords  voted  the  com- 
mitment of  Danby  without  objection. 
It  Is  doubtful  It  is,  however,  a  question  that  is  far  from  being  settled, 

mn-rnHiiij     whether  charges  not  essentially,  in  themselves,  amounting  to 

^  D*£we8*  Journal,  97>  4S9-    Townsend,  35.     8  Lingard,  97. 
'  Com.  Journ.  Dec.  21, 1678. 
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high  treason,  can  be  recognised  as  such,  by  the  m^e  technical  Chaiilxs  II. 
adaptation  of  language,   and  whether,  under  such  circum-   i?^^ll???l. 


stances,  the  lords  have  the  power  of  committal,  but  are  not  ^^^^^  ^  ^ 
legally  bound  to  treat  such  a  charge  as  a  misdemeanor.  theadi4»tetionof 

This  case  has  recognised  two  great  constitutional  rights ; —  'a°8«*«o- 
first,  that  impeachments  made  by  the  commons  in  one  parlia- 
ment, continued  from  session  to  session,  and  parliament  to 
parliament,  notwithstanding  prorogations  or  dissolutions'; 
secondly,  that  in  cases  of  impeachments  upon  special  matter 
shown,  if  the  accused  does  not  voluntarily  withdraw,  the  lords 
admitted  that,  of  right,  they  ought  to  order  him  to  withdraw, 
and  that  afterwards  he  ought  to  be  committed. 

Another  question  arose,  whether  the  king  had  a  right  to  King'f  right  to 
pardon,  in  cases  of  parliamentary  impeachment.     After  the  ^i^^i^^t 
revival  of  the  proceedings  in  the  new  parliament,  Danby  had 
absconded,  but,   being  apprehensive  of  an  attainder,  surren- 
dered himself,  and  pleaded  a  pardon  from  the  king  in  bar  of 
the  prosecution '. 

The  commons  resolved  that  the  pardon  was  illegal  and  void, 
and  ought  not  to  be  pleaded  in  bar  of  the  impeachment  of  the 
commons  of  England ;  and  demanded  judgment  at  the  lords^ 
bar  against  Danby,  as  having  put  in  a  void  plea. 

As  another  proof  of  that  sense  of  '^  impartial  justice"*^  which  ThecomnKma 
popular  bodies  display,  when  "  seeking  justice,"'  the  commons  ^"IJJJJ^^ 
resolved,  in  order  to  prevent  the  accused  from  having  counsel,  abaumaJntaia 

111  ••ii>i>i*  the  TAlIdity  01 

that  no  commoner  should  presume  to  maintain  the  vabdity  of  thepudon 
the  pardon  pleaded  by  the  earl,  without  their  consent,  on  pain  £S^^^ 
of  being  accounted  a  betrayer  of  the  liberties  of  the  commons 
of  England*. 

They  likewise  denied  the  right  of  the  bishops  to  vote  on  the  Thecommono 
validity  of  this  pardon ;  and  demanded  the  appointment  of  a  JJ^wSlopifto  ^ 
committee  from  both  Houses  to  regulate  the  form  and  manner  vote- 
of  proceeding  on  this  impeachment,  as  well  as  on  that  of  the 
five  lords  accused  of  participation  in  the  popish  plot '. 

The  lords  reluctantly  agreed  to  appoint  a  committee,  but 
it  was  ultimately  resolved  that  the  spiritual  lords  had  a 
right  to  sit  and  vote  in  parliament  in  cap^al  cases,  until 

'  Vide  Impeacliment  of  Mr.  Hastings,  in  1791,  where  this  principle  iB 
recognised. 

"  Lords*  Jonm.  April  25.  4  Pari  Hist.  1121.  2  Hallam*8  Const.  Hist. 
556,  et  seq. 

*  Lords'  Jonm.  May  9,  1679.  *  Ibid.  May  10,  11. 

S  Q 
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CUAWLM9  IL  jiadiiment  of  desth  shall  be  pronouiiced^;  agMiist  whioh  rote 
I  m<|    I  unit     •   ^"  -t^  '     a 

^^  *  the  commons  protested  ^  but  a  prorogation  ensued,  ind  the 
next  parliament  did  not  proceed  with  the  impeai^ment. 
ViniMiieBtery  With  fespeot  to  the  bishops^  votes^  a  more  unjust  request 
bi£^  ^  could  not  have  been  urged ;  because,  in  the  OonstitutioDs  of 
Clareadon,  it  is  enacted,  that  the  bidiops  and  others  holing 
spiritual  benefioes,  '^  tfi  eapiU^  should  give  iheir  attetidanoe  at 
trials  in  parliament,  till  it  came  to  sentence  of  life  or  member, 
and  the  original  privilege  of  the  bishops  to  withdraw,  is 
nothing  more  than  one  of  the  narrow  superstitions  of  the  canon 
law,  and  even  when  they  do  withdraw,  it  is  under  a  protests 
tion*.  In  this  case,  the  king  commanded  that  die  bishops 
should  be  present  and  vote  on  the  validity  of  Danby^s  pardon 
observing,  his  prerogative  was  at  stake,  and  experience  must 
have  taught  them  that  their  interest  was  closely  bound  up 
with  that  of  the  sovereign :  because  the  debasement  of  the 
crown  would  be  quickly  followed  up  by  that  of  the  mitre*. 

The  question  of  the  king''s  right  to  pardon,  in  cases  of  ps^ 
liamentary  impeachment,  was  hh  undecided  in  this  case,  but 
it  was  finally  decided  in  the  Act  of  Settlement  '*,  which  pro- 
vides that  tio  pardon  under  the  great  seal  of  England  shall  be 
pleadable  to  an  impeachment  by  the  commons  in  parliament 
Thei!Rmii,fa         'I'his  language  tacitly  concedes  to  the  crown  the  right  of 
«TJ^PJ^     granting  a  pardon  after  sentence,  though  not  before  sentence; 
pMdiin«iit,  hM    the  principle  of  which  is,  that  inquiry  should  not  be  frastrated 
pwtai  aiiCTiai-  80  that  the  crimes  of  a  minister  can  always  be  exhibited  to 
public  execration,  and  thus  rendering  him  for  ever  powerleBs, 
as  it  is  impossible  a  guilty  and  convicted  minister  can  ever 
recover  his  moral  influence  in  this  country. 

The  prerogative  of  mercy  was  recognised  upon  the  im- 
peachment of  the  six  peers  who  had  been  eoncemed  in  the 
RebeUion  of  1715 :  the  House  of  Lords,  after  senteaoe  passei 
having  come  to  a  resolution  on  debate  that  the  king  had  i 
right  to  reprieve  in  cases  of  impeadbment^  addressed  him  td 
exercise  that  prerogative  as  to  such  of  them  as  should  deserve 
his  mercy ;  and  three  of  the  number  were,  in  GODfieqoenee. 
pardoned^^ 

*  Lords'  Journ.  May  13, 16,  17,  27,  1679. 
T  Com.  JontiL  May  26, 1679.    4  HatseU*fl  Precedents,  374. 
"  8  Lingard,  J 16.    Vide  ante,  46,  46. 

*  Lords*  Joum.  676,  677,  680,  684,  686,  687,  690,  694, 1679.  Com.  Joon. 
May  16, 26, 1679.    8  Ling^,  117.  ^^  Stat  12  &  13  William  IIL  c.i 

H  2  HaUam's  Cojut.  Hist  662.    7  ParL  Hist.  283 ;  sed  vide  etaam,  231 


VIL]  THU  HOUSE  OF  STUART.  451 

Anothei*  important  qaestion  relative  to  impeaohment  was  CuABLsi  IL 
also  determined,  in  the  case  of  Fitzharris,  viz.,  that  it  waA  Ae 
right  of  the  House  of  Commons  to  impeach  before  the  Hoom  '^TS***!'*i? 

*-*  *■  fMxnnknM  to  nn- 

of  Lords,  any  peer  or  commoner,  for  treason,  or  anj  other  pcatoi  majmi  th« 
crime  or  misdemeanour ".  wy  pett «    ' 

But  the  House  of  Lords  made  a  standing  order,  that  no  ^^n^nunor* 
peer  should  answer  any  aeeusatiott  before  the  commons,  in 
person,  or  by  counsel,  or  by  letter,  under  the  penalty  of  being 
committed  to  the  custody  of  the  black-rod,  or  to  the  Tower, 
during  the  pleasure  of  the  House". 

13.  Appropriation  of  Supplies, 

The  commons,  availing  themselves  of  the  increasing  unpo- 
pularity of  the  king,  and  the  embarrassments  which  the  war 
with  Holland  had  occasioned,  claimed  a  right,  and  which  was 
recognised,  to  appropriate  the  supplies  to  specified  and  limited 
purposes',  and  for  which  precedents  existed  in  the  reigns  of 
Richard  IL,  Henry  IV.,  and  James  I.,  and  this  system  has 
been  since  invariably  pursued,  and  caused  the  necessity  of 
estimates  being  regularly  submitted  to  the  legislature. 

The  commons  having  become  possessed  of  such  privileges,  Theoommoiu 
claimed  as  an  incident  thereto,  that  of  investigating  the  mode  to^^tti2£g2« 
in  which  their  moneys  had   been  expended,  and  from  the  "no^^n^J^c^^ 

«•  «  •  4«  public  inonaiyi 

corrupt,  crimmal,  and  lascivious  disposition  of  the  public  funds  have  been  ax- 
by  the  court*,  and  its  satellites,  insisted  upon  such  a  right  ^^^^ 
being  conceded,  and  accordingly  a  statute  was  passed',  itivest- 
ing  commissioners  therein  named  with  very  extensive  and 
extraordinary  powers,  both  as  to  auditing  public  accounts,  ahd 
investigating  the  extensive  frauds  that  had  taken  place  in  the 
expenditure  of  money,  and  employment  of  stores;  and  the 
result  occasioned  the  expulsion  of  the  treasurer  of  the  navy 
from  the  House,  for  issuing  money  without  legal  warrant,  and 
destroyed  all  confidence  in  the  integrity  of  the  government,  as 
the  commissioners  reported  unaccounted  balances  of  1,909,161/. 
besides  much  that  was  questionable  in  the  payments^ 

"  Cote.  Jomn.  March  26, 1681.  4  Hatsell's  Precedflnts,  54»  and  App^ 
347.    8  State  Trials,  23&     12  Ibid.  1218. 

^  12  Lords*  Joum.  606,  608,  612.    7  Lingai-d,  668. 

^  Stat.  17' Charles  II.  c.  1.  Com.  Jooin.  Nov.  85, 1605.  4  Pari  Hist 
305.    Vide  ante,  132,  363. 

*  Pepys*  Diary,  &epL  28,  Oct  8,  Dec.  12, 1666. 

*  Stat  19  &  20  Charles  IL  c.  1.        *  Biunst,  374 ;  sed  vide  Balph^  177. 
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Ghaklks  II.  The  oommons  were  likewise  enabled  to  obtain  another  im- 
_?!I1_L  portant  privilege.  Daring  the  prorogation,  the  chancellor, 
toIauniiisdb^  according  to  ancient  precedents,  issued  writs  to  supply  those 
Tu  spsaur  seats  which  had  become  vacant  in  the  House  of  Commons, 
the  earliest  trace  of  writs  originating  with  the  speaker,  having 
occurred  in  1640.  The  commons,  however,  insisted  upon  the 
speaker^B  right,  and  a  resolution  was  passed,  that  the  elections 
under  the  chancellor's  writ  were  void,  and  that  the  speaker 
should  alone  issue  the  new  writs*. 


14.  TAe  Adminiitrati&n  ofJiutiee. 

OttTvptioiiofthe  The  administration  of  justice  during  this  reign,  when  any 
iod^ntoMcn  po^itical  object  was  to  be  acquired,  was  disgraceful  to  the 
of  jwtioe.  government  and  to  the  judicial  bench  \  and  the  ministers  of 

justice  left  no  expedient  untried  in  order  to  corrupt'  and 
intimidate  those  who  were  summoned  upon  grand  and  petit 
juries ; — to  such  an  extent  was  this  practice  carried,  that  pa> 
liament  was  obliged  to  interfere*. 

The  panels  were  wilfully  intended  to  be  composed  of  those 
who  were  most  to  be  relied  upon  for  subserviency  to  the 
despotic  measures  of  the  court ;  and  when  juries  presmned  to 
act  conscientiously,  judges  presided  who  were  so  base  as  to 
fine  them  for  their  verdicts :  thus,  as  previously  stated,  the 
recorder  of  London,  in  1670,  imposed  a  fine  of  forty  marks  on 
each  of  the  jury  because  they  had  acquitted  Penn  and  Mead\ 
Gnndjiiryof  So  likewise  the  grand  jury  of  Somerset,  having  found  a  bill 

"J^J^^i^  for  manslaughter  instead  of  murder  against  the  advice  of  Chief 


oourtof  KinTi  Justice  Keeling,  were  summoned  before  the  Court  of  Kings 
laf  ftbrnagainrt  Bcnch,  to  auswcr  for  a  misdemeanour  for  finding  upon  a  bill 
ffy^^^fi*^  of  murder,  "  billa  vera  quoad  manslaughter,"'  against  the 
directions  of  the  judge.  Upon  their  appearance,  they  were 
told  by  the  court,  being  fuU,  that  it  was  a  misdemeanour  in 
them,  for  they  were  not  to  distinguish  betwixt  murder  and 
manslaughter;  for  it  is  only  the  circumstance  of  malice 
which  makes  the  difference,  and  that  might  be  implied  by  the 
law,  without  any  fact  at  all,  and  so  it  lies  not  in  the  judgment 

*  Com.  Jotim.  Feb.  6, 1673.    4  Pari.  Hist.  507—^12.    Parker,  262—365^ 
7  lingard,  644. 
>  7  State  Trials,  passim.  *  9  Ibid.  932. 

'  Com.  Joum.  Oct  16, 1667.  *  G  State  Trials,  967. 
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of  a  jury,  but  of  the  judge ;  that  the  intention  of  their  Ghailxs  n 
finding  indictments  is,  that  there  might  be  no  malicious  ^^^^— ^<Wlft. 
prosecution ;  and,  therefore,  if  the  matter  of  the  indictment 
be  not  framed  of  malice,  but  is  verisimilis,  though  it  be  not 
vera,  yet  it  answers  their  oaths  to  present  it.  Mr.  Justice 
Twisden  said  he  had  known  petty  juries  punished  in  Lord 
Chief  Justice  Hyde'^s  time,  for  disobeying  of  the  judge^s  direc- 
tions in  point  of  law.  But  because  it  was  a  mistake  in  their 
(the  grand  jury)  judgments  rather  than  any  obstinacy,  the 
court  discharged  them  without  any  fine  or  other  attendance*. 

Charles  II.  so  far  difibred  from  his  father,  that  he  did  not  niflgBiteantfan 
pursue  similar  measures  of  illegal  taxation,  or  issue  proclama-  cLriMii. 
tions  subversive  of  liberty, — except  one,  which  was  recalled, 
for  shutting  up  of  coffee-houses*:  but  the  first  might  have 
proceeded  from  a  dread  of  punishment,  the  latter  in  conse- 
quence of  the  non-existence  of  the  Star  Chamber  and  High 
Commission  Courts. 

The  press  was  a  constant  source  of  annoyance,  and  every  Attemptetom- 
exertion  was  made  to  restrain  its  freedom  of  discussion':  thus,  "Sll!",*!!?^ 
it  was  held  by  the  judges,  who  had  assembled  by  the  king'*s 
command,  that  all  books  scandalous  to  the  government,  or  to 
private  persons,  might  be  seized,  and  the  authors,  or  those 
exposing  them,  punished;  and  that  all  writers  of  false  news, 
though  not  scandalous  or  seditious,  were  indictable  on  that 
account':  and  in  another  case,  the  judges  ordered  that  a  cer- 
tain book  should  no  longer  be  printed  or  published  by  any 
person  whatsoever  •. 

General  warrants  were  likewise  issued  to  seize  seditious  GcMniwunnti 
libels,  and  apprehend  their  authors :  in  fact,  no  absolute  check 
was  put  to  general  warrants  until  the  decision  of  the  Court;  of 
Common  Pleas  in  1764,  although  their  illegality  could  not 
have  been  questioned '". 

^  Pasch.  19  Charles  IL  Keeling,  C.  J. ;  Twisden,  Wyndbam«  Merton, 
Justices.  HargraveMSS.  339.  Bed  vide  etiam  Com.  Journ.  Oct.  16, 1607. 
5  State  Trials,  999.    6  Ibid.  1013. 

'  Kennet,  337.    Ralph,  297.    NorUi's  Examen,  139. 

7  Kenneths  Register,  176.    Stat.  14  Charles  II.  c.  33. 

*  7  State  Trials,  929.     London  Gazette,  May  6, 17, 1686. 

*  7  State  Trials,  1127.    8  Ibid.  184,  197. 
^^  7  Ibid.  949,  956.    3  Hallam*s  Const  Hist.  1. 
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15.  Habeas  Corpus  Act. 

Although  the  commoQ  law  had  provided  the  writ  of  habems 
oorpiu,  and  the  Petition  of  Bight  had  renewed  and  extended 
the  provisions  of  Magna  Gharta  against  arbitrary  impriscm- 
ment,  yet  their  benefits  had  been  curtailed  to  gratify  the  lusts 
of  ambition. 

The  Judges  bad  assumed  the  power  of  granting  or  refufdng 
the  writ  at  discretion ;  the  sheriffs  and  keepers  invented  pre- 
texts to  elude  obedience ;  and  the  privy  oounoil  hesitated  not 
to  send  an  obnoxious  individual  into  some  of  the  king^s  foreign 
dominions,  and  consequently  beyond  the  jurisdiotion  of  llie 
courts*. 

These  evils  were  so  p^pparent,  that  parliament  were  obliged 
to  restore  the  ancient  law  for  the  protection  of  liberty,  and 
which  was  productive  of  Stat.  31  Charles  II.  c.  2,  commonly 
called  the  '^  Habeas  Corpus  Act.'*'  It  makes  the  granting  of 
the  writ  upon  i^  sight  of  the  copy  of  the  warrant  of  commit- 
ment, or  an  affidavit  that  a  copy  is  denied,  and  the  acceptance 
of  bail  for  offences  bailable  by  law,  imperative  on  the  chan- 
cellor and  the  judges,  even  during  the  time  <^  vacation ; 
except  for  persons  convicted,  or  in  execution,  upon  legal  pro- 
cess, or  where  treason  and  felony  are.  clearly  expreased  in  the 
warrant  of  commitment. 

Under  this  writ,  the  gaoler  must  Qroduoe  in  court  the  body 
of  the  prisoner,  and  certify  the  cause  of  his  detainer  and  im- 
prisonment ;  if  the  gaol  lie  within  twenty  miles  of  the  judge, 
the  writ  must  be  obeyed  in  three  days,  and  so  proportionably 
for  greater  distances,  but  in  no  case  exceeding  twenty  days. 

A  gaoler  refusing  his  prisoner  a  copy  of  the  warrant  of 
commitment,  or  not  obeying  the  writ,  is  subjected  to  a  penalty 
of  100/.  to  the  aggrieved ;  and  for  the  second  offence  200/^ 
and  incapacitated  from  holding  office;  and  even  the  judge 
illegally  denying  the  writ,  is  liable  to  the  penalty  of  50(V.  at 
the  suit  of  the  party  injured. 

Every  prisoner  must  be  indicted  the  first  term  after  his 
commitment,  and  brought  to  trial  in  the  subsequent  term; 
and  no  person,  after  being  enlarged  by  order  of  the  court,  can 
be  re-committed  for  the  same  offence. 

^  6  State  Trials,  1189.    4  ParL  Hist.  661,  1148.    3  Hallam*8  CoDRt.  Hst 
14.    8  Lingard,  119,     8  Hume»  I07.      1  Black.  Com.  128,  135.      Ibid.  iii. 
135,354. 
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The  statute  likewise   abolished  the  praotiee  of  ending  OuAMtnnlL 

persons  out  of  the  country,  and  consequently  out  of  the  jurisr-    *        L 

diction  of  the  courts,  by  making  such  expatriation  an  offence  ^^^^^'^ 
subject  to  the  mqst  rigorous  pen^ties,  and  rendering  the  oftheooantiy 
offender  incapable  of  reoeiving  pardon  from  the  sovereign.  ahoudied. ' 

The  56  George  III.  o.  100,  has  not  only  extended  the  stat  86  George 
power  of  issuing  the  writ  during  the  vacation,  in  cases  not  J^'ded^^e^- 
within  Stat.  31  Charles  II.  o.  2,  to  all  t^e  judges,  but  enables  ^^^ 
the  judge,  before  whom  the  writ  is  returned,  to  inquire  into  statsichaiiM 
the  truth  of  facts  alleged  therein ;  and  in  case  they  shall  seem 
to  him  doubtful,  to  release  the  party  in  custody;'  on  giving 
surety  to  appear  in  the  court  to  which  such  judge  shall  belong, 
on  some  day  in  the  ensuing  term,  when  the  C4)urt  may 
examine  by  affidavit  into  the  truth  of  the  facts  alleged  in  the 
return,  and  either  remand  or  discharge  the  party  according  to 
its  discretion. 

It  is  iinpossible  to  question  the  wisdom  of  these  enactments,  Thearbitnur 
for  where  the  liberty  of  the  subject  is  concerned,  the  land-  man,i^^^ 
marks,  by  which  the  discretion  of  the  conmiitting  magistrate  o^^t^i^^ 
is  to  be  regulated,  should  be  accurately  defined,  and  positive 
in  their  nature ;  for  the  arbitrary  discretion  of  any  man  is  the 
law  of  tyrants, — ^it  is  always  unknown,  it  is  different  in  diffe- 
rent men,  it  is  casual,  and  depends  upon  constitution,  temper, 
and  passion:    in  the  best,  it  is  oftentimes  caprice;   in  the 
worst,  it  is  ev^  vice,  foUy,  and  passiop,  to  which  hunuu^ 
nature  is  liable. 

16.  Quo  Warranto  InformatioM. 

The  power  which  principally  opposed  the  court,  was  that 
which  resided  in  corporate  cities,  and  as  long  as  it  existed,  the 
papistical  and  tjrrannical  doctrines  of  the  House  of  Stuart 
could  never  succeed;    consequently,  every  exertion  was  re-  BTortzeriioii 
sorted  to  by  the  king  in  order  to  acquire  an  uncontrolled  to^^mterf* 
ascendancy  over  them  * .  corporate  cities. 

The  policy  of  Elizabeth  was  pursued,   by  the  creation  of  cr^ionof 
"  select  bodies''''  in  the  corporations, — ^that  is,  by  illegally  "■etoct^^"**" 
^wresting  from  the  inhabitant  householders  their  constitutional 
municipal  elective  rights,  and  vesting  such  franchises  with  the 
power  of  admitting  non-residents  in  a  few  individuals,  whose 
qualifications  exclusively  consisted  in  an  utter  subserviency  to 

^  Ecbard,  1043, 1046.    Bakltrode,  388,    North,  624^-027. 
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CBAmLKt  II.  eyerjthing  that  was  infamous  and  degrading: — ^from  the  efl^te 

I-  of  such  policy  arose  the  necessity  for  the  recent  "  Municipal 

Ck>rporation  Act/^ 
corpomtion Act       The  13  Gharlos  II.  c.  1,    for  the  "well-governing  and 
uwSSto^^.    '©g^ft^ion  of  corporations,''  was  productive  of  great  mischiefs, 
as  it  afforded  an  excnse  and  precedent  for  non-residence ;  the 
commissioners  removing  those  persons  who  had  been  illegaUy 
placed  in  office  by  the  commons,  and  substituting  in  the  stead 
of  several  of  them,  some  of  the  great  officers  of  state,  and  these 
instances  were  subsequently  cited  in  order  to  support  the 
claims  of  the  non-residents. 
AitowUonBin  It  is  howevor  a  fact,  which  justifies  a  suspicion  of  fraud  in 

noorda.  Order  to  veil  the  illegal  origin  of  "  non-residents,*"  that  the 

admission  books  in  most  of  the  boroughs,  previous  to  1660, 
are  destroyed,  and  commence  at  a  period  when  non-residents 
were  permitted  to  exercise  the  rights  of  burgess-ship. 
Charter  to  Liver-       In  1677,  the  king  granted  a  charter  to  Liverpool,  which 
^^^  appointed  a  common  council  of  sixty  persons  therein  nomi- 

nated, thirty  of  whom,  together  with  the  mayor  and  bailiffs, 
were  to  have  power  to  elect  and  name  the  mayor,  bailifii, 
common  council,  and  freemen  of  the  town, — ^thereby  placing 
the  whole  power  in  their  hands. 

The  burgesses  protested  against  this  grant,  and  several  of 

the  common  councilmen  nominated,  in  the  charter,  refused  to 

act  under  it,  and  tumults  took  place  in  the  town.     But  the 

spirit  of  the   times  stifled  all  opposition,  and  the  common 

council  continued  to  exercise  the  whole  authority  till  the 

charter  of  William  III. 

Origin  of  the  Charters  of  this  nature  were  introductory  of  the  general 

mmfoip!achlr^    doctrine,  that  "  municipal  rights  and  privileges  exclusively 

tarsmaybe        depended  uDou  charters  of  incorporation,  and  lliat  such  cha^ 

nnitedMpieM^  tors  might  be  surrendered,  granted,  and  annulled  as  pleased 

tiMorown.  ^Q  crown;''  and  from  the  proclamation  for  the  restoration  of 

corporations  by  James  II.,  in  the  fourth  year  of  his  reign, 

1679  appears  to  be  the  period  at  which  great  irregularities  in 

the  granting  of  charters  were  committed. 

It  was  requisite  for  Charles  II.,  previous  to  his  giving 
charters  embodying  the  foregoing  principles,  that  the  govern- 
ing charters  should  be  surrendered,  and  Chief  Justice  Jefleries 
and  Earl  Bath  were  two  of  his  most  powerful  and  unprincipled 
tools. 
The  modes  In  The  manner  in  which  surrenders  were  obtained,  was  by 

which  soRenders 
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fraud  and  violence;  thus,  in  Thetford,  the  mayor  was  detained  Ohaeles  II. 
in  prison  until  he  procured  the  surrender  of  the  charters, —    I64fr-->i6eg. 
which  he  effected,  althou^^h  there  were  seventeen  against  the  of  municipal 
surrender,  and  only  fourteen  in  favour  of  it ;  but  the  former  obtained, 
were  never  smnmoned  when  the  surrender  was  agreed  upon : 
and  the  mayor,  in  order  to  procure  an  assembly  of  the  requi- 
site number,  admitted  his  son,  a  boy  under  sixteen  years  of 
age,   and  an  excommunicated  person,  as  members  of  the 
corporation. 

If,  however,  neither  the  king  nor  his  ministers  could  by 
means  of  falsehoods  or  threats  prevail  on  the  burgesses  to  sur- 
render their  charters,  informations  of  quo  warranto  were  filed 
against  them.  Thus  Roger  North,  in  his  Life  of  the  Lord 
Keeper  Guildford,  says, — "  Either  to  court  or  frighten  harm- 
less or  orderly  corporations  to  surrender,  or  upon  refusal  to 
plunge  them  in  the  chargeable  and  defenceless  condition  of 
going  to  law  against  the  crown,  whereby  that  which  would 
not  come  by  fair  means,  was  extorted  by  violence*." 

Roger  North  also  says, — "that  the  trade  of  charters  ran  to  Garbling «fc«r- 
excess,  and  turned  to  an  avowed  practice  of  garbling  corpora-  ^u^^xuay 
tions  for  the  purpose  of  carrying  elections  to  the  parliament.'*^     eiecttona. 

Chief  Justice  Jefferies,  when  on  circuit  as  a  criminal  judge, 
by  threats  and  machinations  compelled  Lincoln  and  other 
towns  to  surrender  their  charters. 

In  the  debate  which  arose  on  the  Corporation  Bill,  in  the  a  corporation, 
reign  of  William  and  Mary,  Sir  Thomas  Clarges  stated,  that  ^flM 
he  knew  a  corporation  of  600/.  per  annum  advised  by  Jefieries  *y  J«fferi«to 
to  surrender,  or  else,  if  judged  against,  the  lands  would  go  to 
the  next  heir  of  the  grantor. 

Sir  William  Williams,  in  the  same  discussion,  said, — "  tliat 
in  some  corporations  of  six  hundred  who  had  a  right  to  give 
consent  to  a  surrender,  not  above  thirty-four  were  for  it,  and 
they  prevailed.  And  how  came  this  about! — ^this  was  a 
packed  common  council  by  Lord  Jefferies.'' 

But  for  such  proofs  of  loyalty,  and  triumph  over  national 
freedom,  Jefferies  was  received  by  Charles  II.  at  Windsor,  as 
one  of  the  most  distinguished  ornaments  of  the  bench*. 

The  Earl  of  Bath  was  equally  industrious  in  the  West,  and  soncndenfrom 
returned  from  Cornwall  only  the  day  after  the  king's  death  JS^jhTp^uwd 
with  powers  of  attorney  to  surrender  the  charters  of  thirteen  *y**»«Eoriof 

*  Roger  Nortb,  in  his  Life  of  Lord  Keeper  Guildford,  115. 
>  8  Kennet,  423.    M.  &  &  Hist.  Boroughs,  1089—1943, 
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CsAUEs  II.  or  fourteen  boroughB :  und  be  was  said  to  have  ^*  no  lees  tbaii 
I64»^ig8ft.    ^^^  obarters,  eo  that  some  called  him  the  '  Prinoe  Bleetor/ 
and  he  put  into  those  charters  for  Cornwall  the  names  of 
various  officers  of  the  guards^/'* 

These  prooeedingSi  as  Hume  oorrectly  observes,  '^  left  no 
national  privileges  in  security,  but  enabled  the  king,  under 
like  pretences,  and  by  means  of  like  instruments,  to  recal 
anew  all  those  charters  which  at  present  he  was  pleaaed  to 
grant.  And  every  friend  to  liberty  must  allow,  that  Uie  nation, 
whose  constitution  was  thus  broken  in  the  shook  of  faction, 
had  a  ripkt  by  every  prudent  expedient,  to  recover  that 
security,  of  which  it  was  so  unhappily  bereaved  \^' 


KatkmalpriTi- 
lefniiiAstete 
of  ioaeearitjr. 
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InaidkiTis  at- 
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17.  Attempts  to  create  an  Absolute  Monarchy. 

Lord  John  Russell  observesS  that,  '^  It  was  in  this  reign  that 
the  plan  of  influencing  the  members  of  the  Lower  House  by 
gifts  and  favours  of  the  crown  was  first  systematically  framed. 
The  name  of  '  Pensioner  Parliament,"  given  to  the  House  61 
Commons  which  sate  for  seventeen  years  without  dissolution, 
is  a  sufficient  index  of  the  general  opinion  concerning  it 
Many  of  the  poorer  members  sold  their  vote  for  a  very  small 
gratuity,  Offices  and  favours  were  granted  to  the  speakers 
most  worth  buying ;  the  rest  were  glad  of  a  sum  of  money. 
The  trifling  sum  of  12,000/.  was  allowed  by  Lord  Clifford,  for 
the  purpose  of  buying  members.  This  was  increased  by  Lord 
Danby.  By  the  report  of  a  committee  of  secrecy  appointed 
in  1678,  it  appears  that  many  members  received  money  or 
favours  of  one  kind*  or  another  for  their  votes. 

^^  There  can  be  no  doubt  that  the  practice  was  o<mtinned 
during  the  reign  of  William.  Sir  John  Trevor  was  convicted, 
when  speaker,  of  receiving  bribes  from  the  city  of  London,  to 
procure  the  passing,  of  the  Orphans*  Bill.  Mr.  Hungerford 
was  expelled  for  the  same  offence.^ 

In  addition  to  these  practices,  there  was  every  insidious 
attempt  to  create  an  absolute  monarchy;  and  for  the  consum- 
mation of  such  base  and  infamous  ends,  scarcely  any  circum- 
stances could  have  been  more  favourable  than  the  ^'  popish 
plot,^  the  '*  insurrections  of  Russell  and  Sydney,'^  and  the 

*  Evelyn's  Memoirs,  661.  '  8  Hume,  181,  182. 

^  Essay  on  the  English  Govenuoent,  18G,  ed.  182U    U.  and  &  BkL 
Boroughs,  1887,  1888. 
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'^  riolenoe  of  the  eommons,"' — ^whioh  created  a  party  fot  the  Chaklbs  n. 
king,  that  he  wonld  not  otherwise  have  possessed;  and  00  J^^^^^^^^ 
effectually  did  the  court  emiflsariee  work  upon  the  pq>uhir 
paesions,  that  under  the  apprehension  of  a  recurrence  to  the 
disorders  of  Oharles  I.  the  doctrine  of  passive  obedience  was  Doctrine  of  pm- 
generally  received',  and  our  liberties  were  in  the  greatest  J^e^*^ 
danger  of  being   absolutely  surrendered   to  the   perfidious  <^^^* 
keeping  of  Oharles  II. ;  but  his  death, — and  the  less  hypo- 
critical policy  of  James  II. — ^preserved  them  from  ultimate 
destruction. 

The  reign  of  Charles  II.  was,  as  Mr.  Hallam  obse^es,  the  Thenignof 
transitional  state  between  the  ancient  and  modmi  schemes  of  ^^^^Sttoma 
the  English  constitution ;  between  that  course  of  government  ^^,^1^^ 
where  the  execntive  power,  so  far  as  executive,  was  very  little 
bounded  except  by  the  laws,  and  that  where  it  can  only  be 
carried  on,  even  within  its  own  province,  by  the  eonsent  and 
co-operation,  in  a  great  measure,  of  the  parliament*. 


Sectiov  IV. 
JAMES  IL,  Febmary  9,  a.d.  1086,— February  IS,  a.d,  1689. 

1.  Duplicity  of  James  11. 


2.  The  Parliament  of  1685. 

3.  Prerogative  ef  I>iiq>eii8atioii. 

4.  The  EcoleBiartycal  CiHnmiawoo. 


5.  Unconstitutional  Exercise  of  the 

Prerogatira 
i.  The  Expulsion  of  James  joBtiflecL 


1.  Duplicity  of  James  II. 

James  II.  commenced  his  reign,  similar  to  that  of  Mary,     James  II. 
by  a  wilful  falsehood,  voluntarily  promising  the  privy  council     1686--1689. 
to  preserve  the  government,  both  in  church  and  state,  as  it 
was  then  by  law  established. 

The  king  had,  however,  on  a  previous  occasion,  expressed  Dwiantionof 
sentiments  of  a  similar  description;  thus,  in  1678,  when  the  J»™«»*»i«78. 
"  test  '^  was  discussed,  he  managed  to  introduce  a  proviso,  for 
excepting  hiipself ; — and  it  is  asserted,  in  Burnett's  History, 
that,  ^^  speaking  with  great  earnestness  and  with  tears  in  his 
eyes,  he  solemnly  protested,  that  whatever  his  religion  might 
be,  it  should  only  be  a  private  thing  between  God  and  his 
own  soul,  and  that  no  effect  should  ever   appear  in  the 


de,  Jua  Regium,  38, 46.    Collier,  902.    9  Somers'  Tracts,  420, 
*  2  HaUam^s  Const.  Hist  481, 482. 
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Jakes  IT.     ^vemment  ;^  but  unfortunately,  the  records  of  history  belie 
"" L  that  promise ;  and  prove  his  total  repugnancy  from  the  pre- 
servation of  the  constitution,  and  all  his  lawless  prooeedings 
may  be  ascribed  to  his  anxiety  of  introducing  his  papistical 
creed ;  in  fact,  every  situation  of  power,  honour,  or  emolu- 
ment, was  forcibly  wrested  from  die  holders,  and  bestowed 
upon  his  worthless  parasites,  until  the  nation^  roused  by  such 
infamy,  justly  drove  him  from  the  country,  over  which  he 
might  have  reigned  so  nobly,  to  close  his  days  amidst  the 
insignificance  of  St.  Germaine's,  and  the  squalid  penanoes  of 
La  Trappe. 
niesri  tezAUon.       The  parliamentary  grant  of  one-half  of  the  excise,  and  of 
the  whole  of  the  customs,  expired  at  the  death  of  Charles  11^ 
and  the  king,  to  evince  his  respect  for  the  constitution,  illegally 
ordered  the  continued  exaction  of  such  duties,  till  the  meeting 
of  parliament. 

James  likewise  commanded  the  judges  to  discourage  prose- 
cutions on  matters  of  religion,  and  ordered,  by  proclamation, 
the  discharge  of  all  persons  who  were  confined  for  refusing  die 
oaths  of  allegiance  and  supremacy.  In  consequence,  the  dis- 
senters enjoyed  a  respite  from  the  restrictions  which  they 
sulBTered  under  the  Conventicle  Act;  and  Catholics,  to  die 
number  of  some  thousands,  and  Quakers  to  the  number  of 
twelve  hundred,  were  liberated  from  imprisonment*. 

The  king  likewise  evinced  his  attachment  to  the  Romish 
church  by  going  publicly  to  mass ;  and,  in  order  to  crush  any 
expression  of  public  indignation,  borrowed  money  from  the 
King  of  France*. 


Religious  proflo- 
outtons  diaoou- 
mged. 


Boraughfin 
■Uriah  depend- 
aooeonthe 
crown. 


2.  The  Parliament  of  1685, 

The  open  and  direct  attacks  which  Charles  II.,  towards  die 
close  of  his  reign,  made  upon  most  of  the  corporations,  had, 
in  so  many  instances,  been  submitted  to,  that  the  boroughs 
were  in  the  power  of  the  crown ;  for  all  the  new  charters 
contained  clauses  of  election  and  amotion,  by  which  the 
king  controlled  the  parliamentary  and  municipal  elective 
franchise  ^ 

1  2  Sewell,  461,  454,  456,  478,  edit  1795.    8  Lingard,  903. 

'  Letters  of  Barillon,  published  in  App.  to  Fox,  April  16,  May  17, 
July  16,  and  those  of  Louis,  July  26,  and  December  6. 

>  Reresby's  Mem.  272.  Com.  Joum.  May  27,  29, 1685.  Lonsdale,  6, 8. 
3  Burnet,  38.    Barillon,  in  Fpx«  App.  90,  95, 
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All  arts  were  used  to  obtain  such  returns  as  would  form  a    j^^^\^^ 
parliament  to  the  king^s  mind,  and  complaints  were  trans- 


Interfereiioa 


mitted  from  all  parts  of  England  of  the  injustice  and  violence  viththeparu*- 

nuatazyo 
fnnohiMi 


used  in  the  elections,  beyond  what  had  ever  been  practised  in  JJ^^"*^^ 


arU- 

pOWOTfi 


former  times. 

The  parliament  was  assembled  on4he  19th  of  May,  1685, 
and  the  foregoing  "  methods  were  so  successful,  that  when  the 
members  were  all  returned,  the  king  said  there  were  not 
above  forty  members  but  such  as  he  wished;'' — ^in  truth,  most 
of  them  were  furious  and  violent  courtiers,  and  seemed 
resolved  to  recommend  themselves  to  the  king  by  putting 
everything  in  his  power.  This  gave  all  thinking  men  a 
melancholy  prospect. 

^'  All  people  saw  the  way  for  packing  a  parliament.  A  chanetar  of  th* 
new  set  of  charters  and  corporation  men,  if  those  now  named  •»*p«'*'*™»*' 
should  not  continue  to  be  compliant,  was  a  certain  remedy  to 
which  recourse  might  be  had.  Of  this  parliament  it  was  said, 
that  in  all  England,  it  would  not  have  been  easy  to  find  five 
hundred  so  weak,  so  poor,  and  so  devoted  to  the  court  as 
those  were.'' 

The  king,  on  the  meeting  of  parliament,  repeated  the  declar-  Thektag'tthnAt 
ation  which  he  had  made  to  the  privy  council,  of  governing  ^^ 
according  to  the  laws,  and  preserving  the  established  religion, 
and  stated  his  expectation,  that  they  would  settle  on  him  for 
life  the  revenue  which  had  been  enjoyed  by  his  brother.  ^^  I 
might  use  many  arguments,"  said  he,  ^^  to  enforce  this  de- 
mand ; — ^the  benefit  of  trade, — ^the  support  of  the  navy, — ^the 
necessities  of  the  crown, — ^and  the  well  being  of  the  govern- 
ment itself,  which  I  must  not  sufier  to  be  precarious.  But  I 
am  confident,  that  your  own  consideration  and  your  sense  of 
what  is  just  and  reasonable,  will  suggest  to  you  whatever  on 
this  occasion  might  be  enlarged  upon.  There  is,  indeed,  one 
popular  argument,"  added  he,  ^^  which  may  be  urged  against 
compliance  with  my  demand :  men  may  think  that  by  feeding 
me  from  time  to  time  with  such  supplies  as  they  think  con- 
venient, they  will  better  secure  frequent  meetings  of  parlia- 
ment :  but  as  this  is  the  first  time  I  speak  to  you  from  the 
throne,  I  must  plainly  tell  you,  that  such  an  expedient  would 
be  very  imprc^r  to  employ  with  me,  and  that  the  best  way 
to  engage  me  to  meet  you  often,  is  always  to  use  me  well*." 

'  14  Lords*  Joum.  9.    8  Hume,  220,  221. 
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Jamks  it. 
Id86--ie89. 


Power  Is  to  be 
vatolMd  in  Itg 
flzst  fl&cnMush- 
nunU,  and  no- 
thing is  gained 
by  timidity  sad 


Atapplyre- 
qnind,  to  sup- 
port a  standing 


This  can  only  be  considered  ae  a  puUio  manifestetioQ  of 
contempt  for  the  kw8,  a  threat  to  aesnme  arbitrary  power,  and 
an  attempt  to  intimidate  all  oppoiitionista ; — ^but  for  ouch  a 
^*  gracious  disposition,^  the  members  of  that  degraded  House 
of  Commons,  rent  the  air  with  their  sycophantic  yells', — and 
more  fully  to  evince  their  gratitude,  abstidned  tnnn  any  com- 
plaint as  to  the  king^s  iUegal  exaction  of  duties,  and  his 
pecuniary  wishes  were  complied  with  to  a  greater  extent  than 
he  had  required  \ 

It  might  be  ui*ged  that  the  commons  were  desirous  of 
oonciliaiting  their  new  sovereign  ^  but  it  should  have  been 
remembered,  that  power  is  to  be  watched  in  its  very  first 
encroachments,  and  that  nothing  is  gained  by  timidity  and 
submissioD ;  that  every  concession  adds  new  force  to  nsnirpa- 
tion ;  and^  at  the  same  time,  by  discovering  a  dastardly  spirit 
inspires  the  enemy  with  new  courage  and  enterprise. 

The  ill  suocess  which  had  attended  the  rebellion  of  Hon- 
month,  inspired  the  king  with  boldness  to  pursue  his  vile 
machinations: — accordingly  parliament  was  summoned,  in 
ordec  to  acquire  its  consent  to  the  establishment  of  a  standing 
army^ — ^the  employment  of  Roman  Catholic  officers^— and  a 
repeal  of  the  Habenw  Corpus  Act'. 

From  the  employment  of  Roman  Catholic  offioera  in  iiie 
army,  the  suspicions  of  his  intentions  to  subvert  the  eato- 
bllshed  religion,  excited  universal  fears,  and  the  oommona  were 
called  upon  by  iheir  constituents,  to  support  the  constttotian*. 

The  king  acquainted  the  two  Houses,  that  the  militia, 
which  had  formerly  been  so  much  magnified,  was  now  fotund, 
by  experience  in  the  last  rebellion,  to  be  altogether  uselees ; 
and  he  required  a  new  supply,  in  order  to  maintain  those 
additional  forces  which  he  had  levied.  He  also  took  notice, 
that  he  had  employed  a  great  many  Catholic  officers,  and  that 
he  had,  in  their  favour,  dispensed  with  the  law^  requiring  the 
"  test^  to  be  taken,  by  every  one  that  possessed  any  public 
office:  and  to  cut  short  all  opposition,  he  declared,  that, 
having  reaped  the  benefit  of  their  service  during  such  times 


'  S  '^e\pi,  150.  M4  Lord«*  Jonrn.  21,  44,  05.    Lonsdale,  04. 

^  8  Hume,  331, 322«  *  Lonsdale's  H^aanin,  IS. 

7  8  Lingard,  362. 

'  Reredby,  110.    Dalrymple,  166^  170,  171, 177.     BariUoD,  in  Fox,  App. 
93, 127.    8  Lingard,  353. 
*  Barillon,  in  Fox,  133^  135.    3  Bumet|8L 
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of  duiger,  he  was  determined,  neither  to  expose  thetn  after-     Jamxi  II. 

wards  to  disgrace,  nor  himself,  in  case  of  another  rebellion,  to  . 1 

the  want  of  their  assistances^. 

The  Honse  of  Conunons  considered  the  speech  by  para« 
graphs,  and  resolved  to  grant  a  supply;  but  at  the  same  time, 
that  they  might  mark  their  disapprobation  of  the  measure 
suggested  by  the  king,  accompanied  it  with  a  bill  for  the 
improvement  of  the  militia. 

Instead  of  assenting  to  his  proposal  in  favour  of  the  Roman  puuaiiMnt  n- 
Catholio  officers,  they  promised  to  relieve  tiiem  from  the  ^^^^^J^Lm 
penalties  by  a  bill  of  indemnity^  and  prayed  him^  since  to  cwhoucofflcen. 
keep  them  in  employment  was  to  dispense  with  the  law 
without  authority  of  parliament,  to  give  such  orders  for  their 
discharge  as  might  remove  all  apprehension  and  jealousy  (h)m 
the  hearts  of  his  faithful  subjects. 

Before  this  address  was  presented,  700^0001.  was  voted  as  a 
present  supply. 

The  king,  when  the  address  was  presented,  denied  its  prayer 
with  intomperato  language ;  the  commons,  with  a  vile  spirit, 
submissively  proceeded  to  the  consideration  of  the  supply^  and 
established  funds  for  its  payment '^ 

The  lords  then  commenced  an  opposition  to  the  measures  oppoduonbr 
of  the  crown, — ^the  Bishop  of  London  successfully  moving  the  ^umyof^tba* 
appointment  of  a  day  for  taking  the  king^s  speech  into  con-  ^'*^'^- 
sideration ;  but  such  was  the  disappmnttnent  and  vexation  of 
the  king,  that  he  prorogued  the  parliament ;  and  when  he 
found,  by  private  ^^  cloeetings,^^  it  was  impossible  to  make 
them  his  instruments,  for  the  destruction  of  the  church,  they 
were  dissolved;  and  a  universal  belief  was  then  engendered, 
he  meant  to  govern  the  country  without  parliaments'*. 


3.  Prerogathe  cf  "  DUpensation.'^ 

James  being  determined  to  rely  upon  his  prerogative  of 
*'  dispensation,^  patento  under  the  great  seal  were  issued,  dis^ 
charging  the  Romati  Catholic  officers  in  the  army,  from  the 
penidties  to  which  they  were  liable,  by  Stat.  25  Chwrles  II.  c.  2, 

>'  8  Hume,  239. 

"  Com.  Jourtt.  Not.  19»  18,  16,  17, 18,  90^  1886.  BttriUoii,  in  Fox, 
129--141,  148.  Reresby,  S15— 980.  3  Bumet,  85.  Daliymple,  17S. 
ParL  Hist.  1387^1888. 

»  14  Lords*  Joiim.  8&  Beresby,  220, 222.  3  Bonet,  86.  DalrTm^ae, 
172.    8  Lingard,  880. 
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James  IL 
1686—1080. 

Tampering  with 
the  Judges. 


Diqienafaig 
powsnof  the 


The  Anglican 
clmgjr  eOenoed. 


and  enabling  them  to  hold  their  commisBioiiB,  ^^  any  cLrase  in 
any  act  <^  parliament  notwithstanding.*" 

As  it  was  requisite  to  have  a  legal  decision  upon  the  ques- 
tion, the  judges  were  privately  consulted,  who  having,  with 
the  exception  of  four,  who  were  immediately  dismissed  from 
office,  held  the  legality  of  the  dispensation,  upon  the  principle 
that  the  kings  of  England  were  sovereign  princes ;  that  the 
laws  of  England  were  the  king^s  laws,  and  that  it  was  conse- 
quently an  inseparable  prerogative  of  the  crown,  to  dispense 
with  penal  laws  in  particular  cases,  and  upon  necessary  occa- 
sions, of  which  necessities  and  reasons  it  was  the  sole  judge. 
A  ^^mock  triaF^  for  penalties  was  had  against  one  of  the 
Roman  Catholic  officers,  and  the  prerogative  publicly  allowed  \ 

Although  the  king  could  not  dispense  with  the  common 
law,  nor  with  any  statute  prohibiting  that  which  waa  nuiiUm 
in  sSy  nor  with  any  right  or  interest  of  a  private  person 
or  corporation,  it  is  questionable  whether  James  did  not  pos- 
sess the  power  of  dispensation  under  other  circumstances,  and 
which  had  been  claimed  and  exercised  by  his  predecessors', 
and  parliament  had  recognised  this  power,  when  they  ^lacted 
the  law  against  aliens  in  the  reign  of  Henry  V.*,  and  also 
when  they  passed  the  Statute  of  Provisors^;  but  it  is  equally 
clear  that  such  a  power  was  subversive  of  the  principle  upon 
which  legislative  authority  is  established. 

The  ^^  Test  Act,""  whicdi  was  now  rendered  ineffectual,  had 
ever  been  conceived  the  great  barrier  of  the  established  reli- 
gion under  a  popish  successor :  as  such  it  had  been  insisted  on 
by  the  parliament;  as  such,  granted  by  the  king;  as  sudi, 
during  the  debates  with  regard  to  the  exclusion,  recommended 
by  the  chancellor*, — and  the  people  justly  thought,  that  the 
power  of  dispensation  ought  no  longer  to  be  entrusted  to  the 


crown. 


The  clergy  having  declaimed  against  the  erroneous  doctrines 
imputed  to  the  Church  of  Rome,  and  having  exhorted  their 
hearers,  in  warm  language,  to  a  steadfast  adhesion  to  the 
reformed  faith*,  were  ordered  by  the  king,  in  virtue  of  his 


*  BariUon,  Jan.  10,  Feb.  25,  April  26,  May  2, 1687.  8  Lingard,  372:  12 
Rep.  18. 

*  7  ParL  Hist  132.  11  State  Triab,  1105--1199.  7  State  Triak*  S0& 
5  State  Trials,  171.  12  Rep.  18.  7  R^  1— 2&  Vide  etiam  Tnmtian  of 
Sir  Edward  Herbert,  Sir  Robert  Atkina,  and  Mr.  Atwood. 

*  Rot.  ParL  1  Uenty  V.  n.  xt.  *  Ibid.  xxii.  ^  8  Home,  34& 
^  1  iaii8*8  Corresp.  3, 6.    Reresby,  226.    3  Evelyn,  199. 
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eccleeiastical  supremacy^  to  lay  aside  questionfi  of  oontiDveray^  Jamss  IL 
and  to  confine  their  discourses  to  subjects  of  moral  divinity  ^^^^^^^  * 
and  of  a  holy  life. 

The  Dean  of  Norwich  having  disobeyed  such  injunctions,  Dtnbediimce  to 
the  Bishop  of  London  received  orders  to  suspend  him,  but  his  ^^by^UM^ 
lordship  only  advised  him  to  remain  silent  until  the  king  was  Bishop  of  14m- 
satisfied  with  the  propriety  of  his  conduct.     This  disobedience 
to  the  royal  mandate,  served  as  a  pretext  for  an  Ecclesiastical 
Commission. 


4.  The  EcdeHcutical  Cammiman. 
By  Stat.  1  Elizabeth,  c.  1,  the  crown  had  power  to  appoint  EociesiMUou 

.  .        .7^        1     •     x»      1         ^i_      •!_  J    X         •  -x     wiUiority  that 

persons  to  exercise  its  ecclesiastical  authority,  and  to  visit,  wBsgnmtedto 
redress,  correct,  and  amend  all  errors,  schisms,  offences,  con-  ^siuabeth. 
tempts,  and  enormities,  which  by  any  manner  of  ecclesiastical 
power,  could  be  lawfully  redressed,  corrected,  and  amended. 

By  16  Charles  I.  0. 11,  the  clause  granting  that  power  was  statie 
repealed,  and  all  letters  patent,  erecting  new  courts,  similar  ^''>»'^^-«-"* 
to  the  High  Commission  Court ;  and  all  powers  and  autho* 
rities  granted  thereby,  were  declared  utterly  void  and  of  no 
effect.    But  the  13  Charles  II.  c.  12,  while  it  put  down  the  scat  13 
High  Commission  Court,  with  its  extraordinary  powers  of  <'»»">*"•«•"• 
imposing  fines,  committing  to  prison  and  tendering  the  oath, 
ex  officio,  preserved  to  the  spiritual  courts  the  exercise  of  their 
ordinary  jurisdiction ;  and  to  the  crown,  that  of  its  ordinary 
supremacy. 

The  king,  after  a  consultation  with  the  judges,  was  by  them 
advised  to  appoint  a  standing  Court  of  Delegates,  with  ordi^ 
nary  powers  to  hear  and  determine  ecclesiastical  causes,  and 
to  pronounce  on  offenders  ecclesiastical  censures. 

J3ut  a  commission  was  appointed,  by  which  seven  commis-  AppoiDtnMBtof 
sioners  were  vested  with  full  and  unlimited  authority  over  ^^!^|1^^, 
the  Church  of  England.    On  them  were  bestowed  the  same  17  Juamil 
inquisitorial  powers,  possessed  by  the  former  Court  of  High 
Commission':  they  might  proceed  upon  bare  suspicion;  and 
the  better  to    set    the    law  at  defiance,   it  was   expressly 
inserted  in  their  patent,  that  they  were  to  exercise  their  juris- 
diction, any  law  or  statute  to  the  contrary.     The  king^s  design 

'  11  State  Ti-ials,  1132.    Ralph,  929.    Vide  ante,  393,  442. 
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to  subdue  the  ohuroh,  was  now  positively  known';  and  had  he 
been  able  to  establish  the  authority  of  this  new  erected  court, 
his  success  was  certain'. 

The  Bishop  of  London  having  been  cited  to  appear  before 
them,  to  answer  for  his  contempt  in  not  sospendbg  Dr.  Sharpe, 
they  refused  to  listen  to  his  plea  in  bar  of  their  jurisdiction;  and 
rejected  his  absolute  right  to  be  tried  by  the  metropolitan  and 
his  suffragans.  He  then  alleged  that  to  comply  with  the  royil 
mandate,  by  any  judicial  act,  was  not  in  his  power,  because 
the  offence  had  never  come  judicially  before  him,  but  that  he 
had  complied  with  it  in  substance,  by  advising  and  inducing 
Sharpe  to  abstain  from  preaching  \  This  not  being  considered 
matter  of  justification,  the  conmiissioners  suspended  his  lord- 
ship and  the  dean  from  their  offieeft. 


InfliiflnoedJainM 
n.  to  attack  the 
mtrcnttlei* 


5.  UnconstittUional  Exercise  of  the  Preroffottve. 

The  king  having  encamped  an  army  on  HoonBlow  Heath, 
to  suppress  every  expression  of  constitutional  feeling,  the 
Roman  Catholics  were  alone  intrusted  with  the  offices  of 
state  ^,  and,  not  content  with  granting  dispensations  to  pa^ 
ticular  jpersons,  assumed  a  power  of  issuing  a  deolaraticm  of 
general  indulgence,  and  of  suspending  at  bnce  all  the  penil 
statutes,  by  which  a  conformity  was  required  to  the  establifihed 
religion. 

From  a  document,  lefb  in  the  cabinet  of  James  II.*,  it 
i^pears  that  the  reduction  of  the  universities  was  considered  of 
the  greatest  importance,  as  being  a  ^'  formed  army  against  the 
Roman  Catholic  church,^  as  it  is  there  stated,  ^*  The  whok 
nation  seetns  to  attend  to  these  as  an  example,  by  which  thej 
may  safely  form  their  faith:  here  lies  the  heat  and  strength  d 
that  great  opposition  the  Catholic  truth  encounters  C  the  king 
therefore  lefk  no  expedient  untried,  to  introduce  the  papists, 
who  could  only  be  regarded  as  the  open  and  avowed  enemies  of 
such  institutions.  The  university  privileges  were  nnhesitatingij 
attacked,  and  public  and  private  property  was  illegally  sequee- 

'  Edmrd,  1086.  8  Bumet,  163.  BaiiUoxi,  April  17»  May  18,  June  2, 
1687'    2  Mazure,  130. 

'  8  Hume,  254,  256.  *  8  Lmgard,  376. 

^  1  Ellis'  Comsp.  149.  James*  Mem.  74,  77*  BaiiUon,  July  22,  ft 
Not.  21,  1686. 

'  Bteph.  Corp.  Bef,  Loud.  1836,  63  et  seq.  where  this  docmneat « 
printed  at  length. 
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trated  from  those  who  were  associated  with  the  unirersities, —     James  IL 
because  they  adhered  to  their  duty,   their  oaths,  and  their    ^Q^^— 1689. 
religion ;  and  it  was  palpable,  that  all  ecclesiastical,  as  well  as 
civil  preferments,  were  intended  to  be  bestowed  on  such  as, 
negligent  of  honour,  virtue,  and  sincerity,  would  basely  sacri- 
fice their  faith  to  the  reigning  superstition'. 

Such  was  the  ^^  Constitution,^  when  the  parliament  assem- 
bled, for  the  last  time,  on  April  28,  1 687,  and  which  was 
shortly  afterwards  dissolved,  the  king  intimating  that  he 
should  have  a  new  one  before  winter.  He  then  resolved  upon 
making  a  progress  through  the  western  counties,  which  he 
effected,  but  was  received  so  coldly  as  to  be  disgusted. 

When  he  returned,  he  resolved  to  change  the  magistracy  in  Bottdonugu- 
the  several  cities.     The  "  Regulators,''  a  board  established  ^SdTtorthe 
under  the  pretext  of  reforming  the  abuses  in  corporations,  pwtendedrefar. 
received  orders  to  moul4  those  bodies  in  conformity  with  the  nteainue. 
views  of  the  court,  and  instructions  were  given  to  the  lord- 
lieutenants  of  counties,  to  make  out  lists  of  persons  devoted  to 
the  cause,  and,  on  that  account,  fit  to  be  appointed  mayors 
and  sheriffs,  so  that  the  returning  officers  might  be  in  the 
interest  of  the  crown  ^;  and,   secondly,    to  assemble    their 
deputies  and  the  magistracy,  and  to  put  to  each  individual  the 
three  following  questions :  ^*  If  you  are  chosen  to  the  next 
parliament,  will  you  vote  for  the  repeal  of  the  Test  Act,  and  of 
the  Penal  Laws  ?    Will  you  give  your  aid  to  those  candidates 
who  engage  to  vote  for  that  repeal  i    Will  you  support  the 
Declaration  for  Liberty  of  Conscience,  by  living  peaceably 
and  like  good  Christians,  with  men  of  different  religious 
principles  T    These  orders  were  promptly  executed,  as  evinced 
by  the  long  list  of  orders  of  amotion  in  the  Council  Book  of 
this  reign,  commencing  with  Chester. 

In  1688,  the  king  published  a  second  declaration  of  indul-  Decumtionof 
gence,  very  similar  to  the  one  that  had  been  issued,  com-  J^^*««<*^ 
manding  it  should  be  read  in  all    the   churches,  by  the 
officiating  clergymen, — ^thus  adding  insult  to  injury. 

Some  of  the  bishops,  with  a  spirit  worthy  of  their  order, 

^  8  Hume,  264.  8  Lmgard,  403.  11  State  Trials,  1316—1340.  12 
State  Trials,  1  &  2  James,  119^  124, 125--127.  Hist  Ecdes.  €k>m.25,  30— 
62.  BariUon,  May  \9,  1687-  1  Machp.  Papers,  274.  12  State  Trials,  54, 
56,  69.  Kemiet,  475.  3  Bumet,  143—150.  3  Dodd,  469.  2  Buniet,  219. 
1  Gutch,  Col.  Cur.  287.    Reresby,  133.    2  Clarendon's  Papers,  278. 

*  3  Burnet,  183.  Kennet,  469,  470.  Dalrymple,  223.  Lonsdale,  15,  16, 
19.    Beresby,  251.    Bonrepaus,  Dec.  4^  1687.    Life  of  James,  139. 
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Jamxs  U     reftiaed  oompliance,  protesting  that  the  dechuration  could  not 
1  be  read  either  in  prudence  or  in  conscience :  not  in  pmdenoe, 


for  three  reasons;  because  it  was  contrary  to  the  interest  of  the 
church,  because  it  would  be  taken  as  a  proof  of  their  approba- 
tion or  their  cowardice,  and  because  it  would  lead  to  ^e 
reading  of  other,  and  perhaps,  still  more  offensive  papers ;  nor 
could  they  read  it  in  conscience,  because  it  contained  ill^al 
matter,  as  it  presupposed  not  merely  a  dispensing,  but  even  a 
disannulling  power  in  the  crown  ^. 
Thebidiopt,  For  such  refusal  and  protest,  they  were  summoned  to 

Sa^jS^*,*"*  appear  before  the  Privy  Council',  were  committed  to  the 
P'jj™^^  Tower  ^  for  publishing  a  seditious  libel,  but  were  acquitted  by 
a  jury  of  their  country";  and  it  was  the  verdict  of  that  jury, 
combined  with  the  undaunted  spirit  of  the  bishops  and  the 
universities,  that  preserved  the  English  Constitution,  and 
roused  the  nation  to  inflict  a  commensurate  punishment  upon 
their  sovereign,  by  soliciting  the  Prince  of  Orange  to  aasume 
the  reins  of  government. 

6.  The  Expvlaion  of  James  justified. 

ThA  pM|kto  uve      When  James  11.  violated  the  fundamental  lavra  of  the 
S^^*i2it  Constitution,  executed  an  avowed  system  of  tyranny,    and 
theiitogaien-      established  slavery  as  a  political,  a  moral,  and  a  religious 
the  crown.         obhgatiou,  there  cannot  be  a  doubt  but  that  the  people  were 
entitled  to  resist  his  encroachments,  and  to  adopt  such  pre- 
cautions as  were  requisite  for  the  preservation  of  their  liberties. 
In  fact,  to  deny  such  a  proposition  would  be  to  maintain 
that  government  is  intended  for  those  who  govern,  not  for  the 
community  at  large,  and  that  the  general  happiness  of  the 
human  race  should  be  sacrificed  to  the  private  interest  or 
caprice  of  a  few  individuals. 
TiMkinga&d  ^hc  Statute  and  the  common  law  are  the  sources  from 

SS^mS^ilMi    ^^^  alone  the  king  derives  his  rights;  they  are  the  only 
ftomthoaune     Bourcos  from  which  the  people  derive  iheir  rights  \ 


•ouToe. 


^  12  State  Trials,  453.  C3arendon's  Diary,  171.  2  James,  152.  Kennet, 
482,  483.    State  Tracts,  430.    Lonsdale,  26—28.    1  Giitch,  335—338. 

*  8  Home,  269.    8  Lingard,  444. 

7  2  Jamee,  158.  12  State  Trials,  198, 455—462.  2  Clarend.  Oorr.  175, 
177.  App.  481—484. 

"  D'0yly*8  Life  of  Sancrof  t,  250.  12  State  Trials,  277—431, 473.  3  Bur- 
net, 222—226.  1  Macpherson,  266.  2  ElliB  Cor.  7—12.  Clarend.  Diarr, 
179,  180.    Hist.  Eccles.  Com.  53—60. 

^  Bollngbroke's  Dissert,  on  Parties. 
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^'  A  king  of  Great  Britain,^  as  Bolingbroke  obseryes,  '^  is  a  Jauxi  IT. 
member,  but  the  supreme  member,  or  the  head,  of  a  political  ^^^^^^^^^' 
body.  Part  of  one  individual,  specific  whole,  in  every  respect ; 
distinct  from  it,  or  independent  of  it,  in  none;  he  cannot 
move  in  another  orbit  from  his  people,  and,  like  some  superior 
planet,  attract,  repel,  influence,  and  direct  their  motions  by  his 
own.  He  and  they  are  parts  of  the  same  system,  intimately 
joined  and  co-operating  together,  acting  and  acted  upon,  limit* 
ing  and  limited,  controlling  and  controlled  by  one  another ;  and 
when  he  ceases  to  stand  in  this  relation  to  them,  he  ceases  to 
to  stand  in  any.'^ 

It  is  clear,  that  the  tenets  of  the  Romish  church  were  Tenets  or  the 
inconsistent  with  the    British    Constitution,    because   they  ^l^^^f^ 
recognised  the  pope  as  superior  to  all  law*,  who,  by  the  rf«tentwithth« 
plenitude  of  his  power,  was  entitled  to  make  right  wrong,  tutiMi. 
and  wrong  right*;  to  make  virtue  vice,  and  vice  virtue;  to 
dispense  with  all  laws  human   and  divine;   and  to  do  all 
things  above  law,  without  law,  and  against  law :  principles 
subversive  of  any  system  of  government  like  ours,  and  accord- 
ingly we    see  this  imperium  in  imperio  caused  the  most 
dreadful  contests  in  the  early  periods  of  our  history. 

It  was,  however,  impossible  for  James  II.  to  have  pursued  cbnmitof  tba 
any  other  course,  than  that  of  attempting,  as  he  did,  to  destroy  S^J^^^^ 
the  Endish  Constitufcion,  for  the  Canons  of  the  Roman  Ca-  feBrion«rf«v«y 
tholic  church,  and  his  duties  to  that  church,  required  him,  as  own. 
a  divine  obligation,  not  only  to  oppose  the  progress,  but  to 
prohibit  and  suppress  the  profession  of  every  religion  but  his 
own, — ^for  toleration  was  inconsistent  with  the  canonical  laws, 
which  have  rejected  schism  and  heresy  from  the  bosom  of  the 
church,  and  the  Christian  emperors  always  thought  it  incum- 
bent upon  them,  to  maintain  those  laws,  and  secure  their 
execution. 

James  II.,  therefore,  was  religiously  bound  to  disobey  the  EquaiUTfmvA 
fundamental  laws  of  this  country,  when  they  protected  the  SSSonTto!^ 
public  profession  and  spreading  of   doctrines,  which  were  2"!?*°"*^*'* 
incompatible  with  the  creed  of  the  Roman  Catholic  church,  thouodootrineib 
In  fact,  wherever  the  constitution  of  a  state  gave  equai  favour 
and  protection  to  all  religions,  such  a  constitution  was  at 

'  BozinSy  cited  by  Foulis,  98.    6  Barrow^  5, 6, 9, 1 1. 
»  2  South's  SermonB,  116.    6  Barrow,  230.    Decrcta,  Par.  I,  Dis.  96,  ff. 
107.    Paris.  1518.    Soutliey*9  Book  of  the  Church,  189—191. 
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direct  varUnoe  with  the  laws  of  the  infimible  Romiah  ehureh. 
If  such  a  constitution  prevailed^  the  discipline  and  existenoe 
of  the  Roman  Gatholio  church  were  compromiaed,  and  she 
held  her  discipleB  to  be  justified  in  renouncing  their  allegi- 
ance; if  the  church  prevailed,  it  was  lawful  to  eztermiaate  all 
those  who  were  schismatics  or  heretics. 

It  must,  however,  be  a  source  of  the  purest  pleasure,  and  of 
Aiture  confidence  to  the  present  generation,  that  those  illegal 
and  infamous  proceedings  which  characterised  the  reign  of  the 
second  James,  have  been  finally  baffled  by  the  aocesaion  of 
the  House  of  Brunswick  .to  the  British  throne,  who  upon  no 
one  occasion  have  betrayed  their  sacred  trusts,  or  deviated 
firom  an  inviolable  attachment  to  the  joint  cause  of  the 
"English  Catholic  Church''  and  "  Civil  Liberty," 
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1.  The  EaeouHve  Power  intruekd  to  tie  Prince  Oj 


^. 


The  Prince  of  Orange,  previous  to  his  landing,  published 
a  proclamation,  wherein,  after  referring  to  the  surrenders  and 
new  grants,  and  other  acts  of  tyranny,  he  stated,  ^'  therefore 
it  is  that  we  have  thought  fit  to  go  over  to  England,  and  we 
now  think  fit  to  declare,  that  this  our  expedition  is  intended 
for  no  other  design  but  to  have  a  free  and  lawful  parliajnent 
assembled  as  soon  as  possible :  and  that  in  order  to  this,  all 
the  late  charters,  by  which  the  election  of  burgesses  is  limited 
contrary  to  the  ancient  custom,  shall  be  considered  null,  and 
of  no  force.  And  likewise  all  magistrates  who  have  be^i 
unjustly  turned  out,  shall  forthwith  resume  their  former 
employments;  as  well  as  all  the  burgesses  of  England  shaU 
return  again  to  their  ancient  prescriptions  and  charters.'" 

The  lords  spiritual  and  temporal,  to  the  number  erf*  about 
ninety,  and  an  assembly  of  all  who  had  sitten  in  any  of  King 
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Charles's  parliaments,  with  the  lord  mayor^  aldermen,  and  HTauAic  IIL 
fifty  of  the  common  council  of  London,  solicited  the  Prince    ^^^^— ^^oa* 
of  Orange  to  take  the  administration  of  affiurs,  and  to  issue 
writs  for  a  Convention  Parliament  in  the  i^sual  manner. 

The  Convention  Parliament,  when  assembled,  requested  TheOmvaitioB 
the  Prince  of  Orange  to  retain  the  executive  authority;  and  ^•■***"^*- 
then  proceeded  to  discuss  the  disposition  of  the  crown.  The 
commons  resolved, — That  King  James  II.  having  endeavoured 
to  subvert  the  constitution  of  the  kingdom,  by  breaking  the 
original  contract  betwixt  king  and  people ;  and,  by  the  advice 
of  Jesuits,  and  other  wicked  persons,  having  violated  the  fun- 
damental laws,  and  withdrawn  himself  out  of  the  kingdom, 
has  abdicated  the  government,  and  the  throne  is  thereby 
vacant. 

Hobbes  has  justly  observed,  that  ^^  if  any  interest  or  passion 
were  concerned  in  disputing  the  theorems  of  geometry,  diffe- 
rent opinions  would  be  noaintained  concerning  them;'*''  it 
therefore  cannot  excite  surprise  that  the  political  parties 
entered  upon  a  lengthened  debate,  in  which  constitutional 
principles  and  common  sense  were  discarded,  as  to  the  words 
^^  abdicated '^  and  '^  deserted.'^  But  it  was  ultimately  resolved,  setaemoitorth* 
that  William  and  Mary,  Prince  and  Princess  of  Orange,  be,  ""^^^ 
and  be  declared  King  and  Queen  of  England,  France,  and 
Ireland,  and  the  dominions  thereunto  belonging,  to  bold  the 
crown  and  dignity  of  the  said  kingdoms  and  dominions,  to 
them  the  said  prince  and  princess,  during  their  lives,  and  the 
life  of  the  survivor  of  them ;  and  that  the  sole  and  full  exer- 
cise of  the  regal  power  be  only  in,  and  executed  by,  the  said 
Prince  of  Orange,  in  the  names  of  the  said  prince  and  princess, 
during  their  joint  lives;  and  after  their  decease,  the  said 
crown  and  regal  dignity  of  the  said  kingdoms  and  dominions 
to  be  to  the  heirs  of  the  body  of  the  said  princess ;  for  default 
of  such  issue,  to  the  Princess  Anne  of  Dennuirk,  and  the  heirs 
of  her  body ;  and  for  the  default  of  such  issue,  to  the  heirs  of 
the  body  of  the  said  Prince  of  Orange. 

Such  was  the  proper  termination  of  that  contest,  which  the  prinoipiei  under 
House  of  Stuart  had  obstinately  maintained  against  the  liber-  ^|^,]3^|^ 
tics,  and,  of  late,  against  the  religion  of  England ;  or  rather,  timma. 
of  that  far  more  ancient  controversy  between  the  crown  and 
the  people,  which  had  never  been  wholly  at  rest  since  the 
reign  of  John ;  William  III.  being  raised  to  the  throne  for 
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WjLhuu  III.  the  sake  of  those  liberties,  by  violatinff  which  lus  predecessor 
■«»-"^    had  forfeited  it'. 
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2.  Declaration  of  Biff kU. 

The  motive  and  the  condition  of  the  Act  of  Settlement. 
was  the  recognition  by  William  of  the  ^^  Declaration  of 
Rights,^^  which  was  presented  to  him  before  the  two  Houses 
of  Parliament,  in  which  it  was  declared, — 

That  the  pretended  power  of  suspending  laws,  and  the 
execution  of  laws,  by  regal  authority,  without  consent  of  par- 
liament, is  illegal. 

That  the  pretended  power  of  dispensing  with  laws  by 
regal  authority,  as  it  hath  been  assumed  and  exercised  of  late, 
is  illegal. 

That  the  commission  for  erecting  the  late  court  of  c<Hn- 
missioners  for  ecclesiastical  causes,  and  all  other  commissioQs 
and  courts  of  the  like  nature,  are  illegal  and  pemicioufi. 

That  levying  money  for,  or  to  the  use  of,  the  crown,  bv 
pretence  of  prerogative,  without  grant  of  parliament,  for  longer 
time,  or  in  any  other  manner,  than  the  same  is,  or  shall  be, 
granted,  is  illegal. 

That  it  is  the  right  of  the  subjects  to  petition  the  kin^,  and 
that  all  commitments  or  prosecutions  for  such  petitionfi  are 
illegal. 

That  the  raising  or  keeping  a  standing  army  within  tbe 
kingdom  in  time  of  peace,  unless  it  be  with  the  consent  of 
parliament,  is  against  law. 

That  the  subjects  which  are  Protestants,  may  have  arms 
for  their  defence,  suitable  to  their  conditions,  and  as  allowed 
by  law. 

That  election  of  members  of  parliament  ought  to  be  free. 

That  the  freedom  of  speech,  and  debates  or  proceedings  in 
parliament,  ought  not  to  be  impeached  or  questioned  in  any 
court  or  place  out  of  parliament. 

That  excessive  bail  ought  not  to  be  required,  nor  excessire 
fines  imposed,  nor  cruel  and  unusual  punishments  inflicted. 

That  jurors  ought  to  be  duly  impanelled  and  returned,  and 
jurors  which  pass  upon  men  in  trials  for  high  treason  ought  to 
be  freeholders. 


>  3  Hallam's  Const  Hist  135.    1  Trevor*8  Hist  WiUiam  III.  346—377. 
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That  all  grants  and  promises  of  fines  and  forfeitures  of  par-  William  III. 
ticular  persons,  before  conviction,  are  illegal  and  void.  ___I_1_1. 

And  that,  for  redress  of  all  grievances,  and  for  the  amending,  ^^J^^^J^^ 
strengthening,  and  preserving  of  the  laws,  parliaments  ought  megai. 
to  be  held  frequently.  SST^t^' 

This  declaration,  with  the  settlement  of  the  crown,  were 
afterwards  incorporated  in  a  statute^,  known  as  the  ^'  Bill  of  Biuof  Rigbu 
Rights,^**  but  amended  by  two  important  provisions, — 

It  being  enacted,  that  all  persons  who  shall  hold  commu-  saijcciabaowed 
nion  with  the  Church  of  Rome,  or  shall  marry  a  papist,  shall  t^tolRomim 
be  excluded,  and  for  ever  incapable  to  possess,  inherit,  or  ^^*'"*^"^ 
enjoy,  the  crown  and  government  of  this  realm;  and  in  all 
such  cases,  the  people  of  these  realms  shall  be  absolved  from 
their  allegiance,  and  the  crown  shall  descend  to  the  next  heir. 

Instead  of  the  indefinite  language  that  had  been  used  in  the  Difipenflatfam  by 
Declaration  of  Rights  relative  to  the  powers  of  dispensation,  J^iJ^]*^***"**'*  * 
it  was  enacted,  that  no  dispensation  by  ^^  non-obstante^  to 
any  statute  should  be  allowed,  without  which  our  liberties 
would  have  rested  upon  a  very  insecure  basis. 

3.  Acts  of  Settlement. 

The  settlement  of  the  crown  at  the  Revolution  extended  The  people's 
only  to  the  descendants  of  WiUiam  and  Anne.    Upon  the  ^i^:^^^ 
death  of  the  Duke  of  Gloucester,  in  1700,  it  was  determined,  ^°»«»»*~'3r- 
in  order  to  destroy  the  hopes  of  the  Jacobites,  to  make  a  new 
settlement  of  the  crown  on  a  Protestant  line  of  princes. 

By  the  Act  of  Settlement  \  that  is  by  the  sovereign  will  of 
parliament,  all  prior  claims  of  inheritance  to  the  throne  of 
these  realms,  save  that  of  the  issue  of  King  William  and  the 
Princess  Anne,  were  annulled,  and  given  to  the  Princess 
Sophia,  and  the  heirs  of  her  body,  being  Protestants :  thus 
destroying  all  notions  of  hereditary  or  imprescriptable  right  to 
the  British  crown,  and  making  the  people's  choice  the  primary 
foundation  of  magistracy. 

The  Bill  of  Rights  had  omitted  some  important  matters,  omiflBionsintiie 
and  new  abuses  had  called  for  new  remedies.    Eight  articles  ^J^uLd!'^^ 
were  therefore  inserted  in  the  Act  of  Settlement,  to  take  effect 
only  from  the  commencement  of  the  new  limitation  to  the 
House  of  Hanover,  and  which  were  as  follow : — 

'  1  William  and  Maiy,  seas.  2,  c  2. 
1  Stat  12  &  13  William  III.  c.  2. 
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WiLLUM  III.      1.  That  whosoever  shftll  hereafter  come  to  the  poMcnion 
1689—  7   ■    ^f  ^g  crown,  shall  join  in  communion  with  the  Church  <rf 
Srf^rSj     Enghmd  as  by  law  estabUshed. 

established  2.  That  iu  0880  the  crown  and  imperial  digaity  d  ihu 

^niDaUoniiot  ™*^  ^^  hereafter  come  to  any  person  not  being  a  native  of 
obliged  to  go  to  this  kingdom  of  England,  this  nation  be  not  obliged  to  engage 
^^  wu^do  i^  ^uiy  war  for  the  defence  of  any  dominions  or  twritones 
sotbekmgto  the  ^hich  do  uot  boloug  to  the  orowu  of  England,  without  the 

consent  of  parliament. 

3.  That  no  person  who  shall  hereafter  come  to  the  .possea- 
sion  of  this  crown,  shall  go  out  of  the  dominions  of  England, 
St  otland,  or  Ireland,  without  consent  of  parliament  *• 
DnHMof  the  ^-  Thskt  from  and  after  the  time  that  the  further  limitation 

privy  oonnoii.      ]yy  ^his  act  shall  take  effect,  all  matters  and  things  relating  to 
the  well  governing  of  this  kingdom,  which  are  properly  cog- 
nizable in  the  privy  council  by  the  laws  and  customs  of  this 
realm,  shall  be  transacted  there,  and  all  resolutions  taken 
thereupon  shall  be  signed  by  such  of  the  privy  council  as  shaD 
advise  and  consent  to  the  same. 
Quoifloatioiisfor      ^«  That,  after  the  said  limitation  shall  take  effect  as  afore- 
a  privy  coun-       gajd,  uo  pcrsou  bom  out  of  the  kingdoms  of  England,  Scotland, 
or  Ireland,  or  the  dominions  thereunto  belonging  (although  he 
be  naturalized,  or  made  a  denizen, — except  such  as  are  born 
of  English  parents),   shall  be  capable  to  be  of  the  privj 
council,  or  a  member  of  either  House  of  Parliament,  or  to 
enjoy  any  office  or  place  of  trust,  either  civil  or  military,  or  to 
have  any  grant  of  lands,  tenements,  or  hweditaments,  from 
the  crown  to  himself,  or  to  any  other  or  others  in  trust  for 
him'. 
Holding  an  offioo       6*  ^^a^  ^^  porsou  who  has  an  office  or  place  of  profit  under 
of  profit  a^ua-  ^g  king.  Or  rcceives  a  pension  from  the  crown,  shall  be  capable 
bdng  a  member    of  scrviug  as  a  member  of  the  House  of  Commons. 
Qftheoommana.       y^  rjy^^  ^^^  ^^  ^^^  limitation  shall  take  effect  as  afore- 

Jndges*  oommlB-         •i-i^  •"•  i_  j  j-  i 

sionstobemade   said,  judgcs   conmiis8u>ns  be  made  qtuxmatu  $e  O0ne  gemrtnt, 

imS^^^i:*    ^^^  ^^^^^  salaries  ascertained  and  established;  but,  upon  the 

address  of  both  liouses  of  Parliament,  it  may  be  lawful 

to  remove  them. 

# 

'  This  was  repealed  by  Stat  1  George  L  c  61. 

>  The  Stat.  1  Greorge  I.  6tat.  2,  c.  4,  enacts  that  no  bill  of  QatnralixatioD 
shaU  be  received  without  a  clause  disqualifying  the  party  from  sitting  in 
parliament,  *'  for  the  better  preserving  the  said  clause  in  the  said  Act  entire 
and  inviolate.** 
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8.  That  no  pardon  under  the  great  seal  of  England  be  William  III 
pleadable  to  an  impeaohment  hj  the  commons  in  parliament.      ^<»^^702. 


The  first  three  articles,  and  the  fifth,  originated  in  the  mis*  ^uobo^ii^Led 
trust  which  was  entertained  acnunst  the  House  of  Hanover,  ^  impeach- 
and  the  employment  of  foreigners,  oHgmof  tho&rt 

With  respect  to  the  fourth  article,  it  should  be  observed  three  mnd  fifth 
that,  according  to  the  original  constitution  of  our  monarchy,  T|je,^,„,^ 
the  king  had  his  privy  council  composed  of  the  great  officers  utioie. 
of  state,  and  of  such  others  as  he  should  summon  to  it,  bound 
by  an  oath  of  fidelity  and  seorecy^  by  whom  all  afibirs  of 
weight,  whether  as  to  domestic  or  exterior  policy,  were  debated 
for  the  most  part  in  his  presence,  and  determined,  agreeably 
to  his  pleasure,  by  the  vote  of  the  major  part. 

As  early  as  the  reign  of  Charles  I.  the  privy  council,  even 
as  it  was  then  constituted,  was  too  numerous  for  the  practical 
administration  of  supreme  power,  and  a  select  portion  of  that 
body,  were,  under  the  name  of  ^^  cabinet  council,^  selected  as 
more  confidential  advisers  of  the  crown,  and  were  previously 
consulted  as  to  the  policy  to  be  pursued  respecting  such  mean 
sures  as  were  to  come  under  discussion. 

During  the  reign  of  William,  this  distinction  of  the  cabinet  Dirtinotkm  of 
from  the  privy  council,  and  the  exclusion  of  the  latter  from  all  Se^^^SJT 
business  of  state  became  more  fully  established.  ^^  The  method  ^ 
is  this,^  says  a  member  in  debate:  '^  things  are  concerted  in 
the  cabinet,  and  then  brought  to  the  council;  such  a  thing  is 
resolved  in  the  cabinet,  and  brought  and  put  on  them  for  their 
assent,  without  showing  any  of  the  reasons.     This  has  not 
been  the  method  of  England.    If  this  method  be,  you  will 
never  know  who  gives  advice  V 

It  was  endeavoured  to  restore  the  ancient  principle  by  the 
fourth  provision  in  the  Act  of  Settlement,  that,  after  the 
accession  of  the  House  of  Hanover,  all  resolutions  as  to 
government  should  be  debated  in  the  privy  council,  and  signed 
by  those  present.  But,  from  some  unknown  motives,  this 
clause  never  came  into  operation,  being  repealed  by  the  Stat. 
4  Anne,  c.  8;  6  Anne,  o.  7. 

The  plans  of  government  are  now  discussed  and  determined  Nobtuofim- 
in  a  "cabinet  council,'"  formed  from  the  privy  council;  but  S^^JJSlrfipSit 
the  "  cabinet^  itself  has  no  legal  existence,  and  if  a  "cabinet  ^  "cabinet 
mmister    were  to  give  maproper  councils  to  his  sovereign, 

«  6.  ParL  Hist  731.    3  HaUam's  Const  Hist  S49. 
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The  sixth  article 
origtnat«d  from 
the  continued 
oonnptlon  of 
parliament. 


Exidiialon  from 
the  oommons  In 
oooeeqiienoe  of 
employaMat. 


«*  AotofSecn- 
rtty.- 


Acoq^tanoe  of 
office  under  the 
crown. 


unless  a  positiye  act  of  participation  could  be  proved,  or  that 
he  has  committed  himself  by  seal  or  signature,  there  is  no  law 
by  which  articles  of  impeachment  could  be  drawn  against  him 
for  sitting  as  a  ^'cabinet  minister,^  and  he  would  not  be 
responsible  as  a  privy  councillor,  because  the  mere  fact  of 
belonging  to  a  body,  would  not  be  sufficient  to  assume  a  guilty 
responsibility'. 

Respecting  the  sixth  article,  it  originated  from  the  continued 
corruption  of  parliament,  the  reigning  administration  stifling 
the  ^^  patriotism''^  of  its  opponents  by  official  appointments, 
and  by  bribes,  which  were  taken  from  the  ^'secret  service 
money';'"  and  if  these  means  had  not  been  adopted,  it  is  very 
questionable  whether  William  would  have  been  enabled 
to  have  maintained  his  position. 

The  opposition  were  desirous  of  reducing  this  influence, 
and  the  first  instance  of  exclusion  from  the  House  of  Com- 
mons, in  consequence  of  employment,  occurs  in  1694f,  when, 
on  the  formation  of  a  new  board  of  revenue,  for  managing 
the  stamp  duties,  its  members  were  disqualified  from  having 
seats  in  the  House^:— and  by  Stat.  11  &  12  William  III. 
e.  2,  s.  150,  a  similar  disability  was  extended  to  the  oommis- 
sioners,  and  some  other  officers  of  excise. 

It  was  soon  perceived  that  the  clause  excluding  all  official 
personages  from  the  House,  was  highly  impracticable;  and  a 
repeal  of  the  article  took  place  in  1706,  the  commons  being 
still  determined  to  preserve  the  principle  of  limitation  as  to  the 
number  of  placemen  that  should  be  capacitated. 

The  House  of  Commons  introduced  into  the  ^^Act  of 
Security  ^^  a  clause  enumerating  various  persons  who  should  be 
eligible  to  parliament;  the  principal  officers  of  state,  the  com- 
missioners of  treasury  and  admiralty,  and  a  limited  number 
of  other  placemen;  this  was  successfully  objected  to  by  the 
lords,  but  two  most  important  provisions  were  established, 

FiBST,  that  every  member  of  the  House  of  Conunons, 
accepting  an  office  under  the  crown,  except  a  higher  conunis- 
sion  in  the  army,  shall  vacate  his  seat,  and  a  new  writ  shall 
issue. 


•  11  Somers'  Tracts,  276. 

•  6  Pari.  Hist.  807,  840,  841, 881,  900,  911,  933.    Com,  Jonm.  March  1« 
1694-5.  '' 

7  3  HaUam*B  Const  Hist.  257, 258. 
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Secondly,  persons  holding  offices  created  since  the  25th  of  ^^^^ylU* 

October,  1705,  were  incapacitated  from  being  elected,  or  re-  1 

elected  members  of  parliament.    They  excluded  at  the  same  Non-eugibiuty. 
time  all  such  as  held  pensions  during  the  pleasure  of  the  paruanunt. 
crown;  and,  to  check  the  multiplication  of  placemen,  enacted, 
that  no  greater  number  of  commissioners  should  be  appointed 
to  execute  any  office,  than  had  been  employed  in  its  execution 
at  some  time  before  that  parliament*. 

It  is  impossible  to  question  the  policy  of  these  enactments,  BCcaaKnata- 
for,  as  Algernon  Sidney,  observes,  *^Men  are  naturally  pro-  oomvtioii. 
pense  to  corruption;  and  if  he,  whose  will  and  interest  it  is 
to  corrupt  them,  be  furnished  with  the  means,  he  will  never 
fail  to  do  it.  Power,  honours,  riches,  and  the  pleasures  that 
attend  them,  are  the  baits  by  which  men  are  drawn  to  prefer 
a  personal  interest  before  the  public  good;  and  the  number  of 
those  who  covet  them  is  so  great,  that  he  who  abounds  in  them 
will  be  able  to  gain  so  many  to  his  service  as  shall  be  sufficient 
to  subdue  the  rest.  It  is  hard  to  find  a  tyranny  in  the  world 
that  has  not  been  introduced  in  this  way:^ — ^in  truth,  he  who 
has  tasted  the  sweets  of  dishonest  and  clandestine  lucre  would, 
in  the  words  of  the  poet,  be  no  more  capable  afterwards  of 
abstaining  from  it,  than  a  dog  from  his  greasy  offal. 

The  Act  of  Settlement  secured  the  independence  of  the  independenoeof 
judges  by  kw,  and  confirmed  their  salaries;  and  no  judge  can  ^iT^Act 
be  dismissed  from  office,  except  in  consequence  of  a  conviction  o'Setueinent. 
for  some  offence,  or  the  address  of  both  Houses  of  parliament'; 
by  which  salutary  enactment  the  judges  are  rendered  inde- 
pendent of  the  crown. 

Louis  XIV.  having  acknowledged  the  son  of  James  as  king  Attainder  of  um 
of  England,  the  most  unequivocd  renunciation  of  hereditary  •**'***^^*"' 
right,  and  support  of  the  principles  of  the  Revolution,  became 
requisite ;  accordingly,  the  pretended  king  was  attainted 
of  high  treason ''.  It  was  made  high  treason  to  correspond 
with  him,  or  remit  money  for  his  service;  and  an  oath  was 
required  to  be  taken,  not  only  by  all  civil  officers,  but  by  all 

'  Stat  4  Anne,  c.  8 ;  6  Anne,  c.  7* 

*  Although  the  commissions  of  William  i^pointing  the  judges,  were 
"  quamdiu  se  bene  geuermi,**  yet  he  refiosed  his  assent,  in  1682,  to  a  bill  that 
had  passed  both  Houses,  securing  the  independence  of  the  judges  by  law, 
and  confirming  their  sahvies : — ^because,  as  Burnet  (p.  86)  says,  it  was  repre* 
sented  to  the  king  by  some  of  the  judges  themselves,  that  it  was  not  fit  they 
should  be  out  of  aU  dependance  on  the  court. 

>«  Stat  13  William  UL  c  3. 
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William  III.  ecclesiastics,  members  of  the  universities,  and  schoolmasters, 

168»^1702.    acknowledging  «  William  as  lawful  and  rightful  king,''  and 

oattof  •i^jiiia-    denying  any  right  or  title  in  the  pretended  Prince  of  Wales". 

Thenon-jiiioni        -^^  ^be  Revolution,  the  oath  of  allegiance  differed  from  that 

which  had  been  in  use  for  six  hundred  years  ^%  the  subject 

being  only  required,  that  ^^  he  would  be  &ithful  and  bear  true 

allegiance  to  the  king,''  without  mentioning  ''  hit  heirs,'^  or 

specifying  in  what  that  allegiance  consisted. 

Eight  bishops'*,  about  four  hundred  of  the  other  cl^gy,  for 
which  they  were  very  justly  deposed,  and  the  dissenting  con- 
gregations, refused  to  transfer  their  allegiance  from  James  11^ 
upon  the  ground  that  he  remained  their  lawful  sovereign,  not- 
withstanding the  enactments  of  the  legislature,  and  from 
whence  arose  the  denomination  of  non-jurors. 
ThedepoMd  ^^^  uon-jurors  considered  the  deposed  prelates  as  the  lawful 

d^*2thi^     bishops  of  their  respective  sees,  and  die  new  prelates  as 
fuibuhopaof      intruders.    The  former  proceeded  to  found  a  new  episcopal 
^xe^ecUTB    0]mpQ}|^  differing  in  some  religious  tenets  and  rites  fironi  the 
Anglican  church;  but  this  faction,  although  numerous  at  first, 
very  soon  dwindled  into  contempt  and  oblivion '\ 

This  was  a  wicked  attempt  by  men,  who  were  hr  from 

being  considered  the  most  eminent  for  their  learning  and 

capacities,  to  set  up  the  sacerdotal  order  above  all  civil  pofwer; 

and  whose  subsequent  conduct  was  that  of  disloyal  subjects. 

TUns  schism  might,  from  the  strength  of  the  presbyterians 

and  papists,  have  destroyed  the  sijipremacy  of  the  English 

Catholic  church,  by  creating  in  it  two  distinct  parties,  and 

Tbeavtbori^by  without  the    Sacrifice  of  any  religious  principle: — ^because 

MAoporSittt     *b®  authority  by  which  every  bishop  or  priest  acts,  is  one 

acts,  is  one         which  is  derived  by  succession  £rom  the  apostles,  each  sue- 

WnlOn  is QflnTOClt  !•  •  1  11* 

^snooesston,      cecdiug  generation  communicatmg  to  the  next  the  authority 

under  which  they  themselves  had   been  acting:    and   the 
division  of  the  country  into  dioceses  and  parishes  is  a  civil 

"  Stat.  13  WiUiam  lU.  c  6. 

^*  The  ancient  oath  contained  a  promise  **  to  be  true  and  faithful  to  the 
king  and  his  heirs,  and  truth  and  futh  to  bear,  of  life,  limb,  and  terrene 
honour,  and  not  to  know  or  hear  of  any  ill  or  damage  intended,  withoat 
defending  him  therefrom.*' 

'*  The  non-juring  bishops  were  Bancroft ;  Lloyd,  Norwich ;  Turner,  "Ely ; 
Frampton,  Gloucester;  White,  Peterborough;  Kenn,  Bath  and  AVells. 
These  were  ejected.  Lake  of  Chichester,  and  Thomas  of  Worcester,  had 
died  in  the  mean  time.  1  D'Oyley's  Bancroft,  447.  8  8hort*s  Church  Hist. 
370. 

^«  3  Batler*8  Hist.  Bom.  Oath.  134. 
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arrangement  which  regulates  the  plaoe  where  the  individual  William  III. 

shall  exercise  his  ministry,  but  the  civil  power  neither  confers  —^ 

the  ministerial  authority,  nor  can  alter  it. 

When,  therefore,  the  civil  authority  deprived  these  non- 
juring  bishops  oi  their  temporal  jurisdictions,  it  could  not  divest 
them  of  the  sacred  office  to  which  they  had  been  called  ^^  and 
thus  the  temporal  and  spiritual  authorities  were  in  opposition, 
and,  if  the  people  had  not  experienced  the  wretchedness  of 
republican  and  church  tyntfiny,  a  civil  war  would  have  been 
the  fatal  result. 

The  Church  of  England  became,  at  the  Revolution,  an  autho-  The  chnroh  of 
rized  and  paid  establishment,  supported  by  government,  but  ^^^^^^ 
rendered  incapable  of  persecution; — and  its  duties  are  to  guard  «^toiMiinfflit. 
the  spiritual  concerns  of  the  nation,  by  making  us  know  our 
relative  duties  to  God  and  our  neighbour. 

4.  Municipal  Institutions. 
The  letters  issued  by  the  Convention  Parliament,  contained  leitMstaoediigr 

1  i«i  'I  1*  j»i      TT  the  ConTciition 

a  clause  which  was  not  m  the  resolutions  of  the  House,  nor  m  PBrUamcnt 
the  address  to  the  Prince  of  Orange,  ^^  that  the  elections  should 
be  made  by  such  persons  (mly,  as,  according  to  the  ancient 
laws  and  customs,  of  right,  ought  to  choose  members  for  parlisr 
ment;^  and  the  direction  of  the  letters  was,  ^'To  the  chief 
magistrate,  or  such  others  who  had  right  to  make^  return  of 
members,  according  to  the  ancient  usage,  before  the  seizure  or 
surrender  of  charters,  made  in  the  time  of  Charles  11.*" 

The  professions  of  the  Prince  of  Orange,  that  the  burgessei^  ooniiniAtioBof 
of  England  should  return  again  to  their  ancient  prescriptions  "'"^^p^**"^ 
and  charters,  united  with  the  patriotism  of  the  Convention 
Parliament,  naturally  begat  hopes  that  all  traces  of  the  violent 
and  unconstitutional  acts  relative  to  borough  rights,  which 
had  arisen  in  the  preceding  reigns,  would  have  been  el&ced, — 
so  far  from  it,  they  received  the  stamp  of  legislative  confirma- 
tion ; — ^and  it  is  from  the  abuses  that  so  arose,  and  were  so 
confirmed,  that  the  nation  have,  until  the  '^  JReform  Act  ^  and 
the  "  Municipal  Corporation  Act,'*  so  bitterly  complained. 

A  considerable  body  of  the  landed  proprietors,  and  other  proteotionof 
equally  influential  persons  in  cities  and  boroughs,  preferred  "»i«*^»^^" 
incurring  positive,  but  known  abuses,  rather  ^an  incur  the 

>»  9  8hort*8  Church  Hist.  S73, 374. 
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William  III.  peril  of  unoertain  change  for  the  amelioration  of  suoh  abuses : 

the  Whigs  coincided  in  supporting  such  opinions,  because  their 

J^^mu-  ®^^®^  strength  consisted  in  the  protection  of  the  select  bodies, 
tioQia  uberty  and  the  usurped  rights  of  the  non-residents ;  therefore  the  oonsti- 
in  office.  tutional  franchises  of  the  nation  were  merificed  to  selfishness, 

and  for  the  retention  of  power  to  a  political  party ;  in  truth, 
it  is  a  remarkable  circumstance^  that  the  ^^  friends  of  pure 
constitutional  liberty^'^  have  never  been  in  office, — ^for  although 
all  parties  have  been  in  power,  all  their  measures  have  had 
only  one  tendency,  viz.,  to  retain  office,  and  keep  their  oppo- 
nents out,  with  the  smallest  possible  loss  of  influence  to  them- 
selves :  and  so  it  was  in  Rome, — eveti  in  the  senate,  Octavius 
had  a  party,  Antony  had  a  party,  but  the  conunoawealth 
had  none ;  in  fact,  the  war-whoop  of  ^^  patriotism^^  is  in  the 
political,  like  *'  charity^^  in  the  religious  system, — a  cloak  to 
hide  a  multitude  of  sins. 
Ti'iuiamm.  William  III.  granted  the  smallest  number  of  charters  of 

*™°i!!i***"  ^     a°y  of  his  predecessors,  from  the  time  of  Kinff  John.     Thev 

snullest  number       .  '*'  °  * 

ofchaiieraof  did  uot,  as  appears  from  the  Patent  Rolls,  exceed  fourteen  in 
t^r^huprede-  j^m^ijer,  viz.,  Fowey,  London,  Ludlow,  Nottingham,  Plymp- 
ton,  Warwick,  Colchester,  Dunwich,  Malmsbury^  Eye, 
Hereford,  Rumsey»  Tewkesbury,  and  Ded. 
ThecaMofPooie.  The  first  case  in  which  the  Convention  Parliament  had  an 
opportunity  of  exemplifying  the  sincerity  of  their  patriotism^ 
was  that  of  ^'  Poole  ;^  and  the  essential  question  was,  who 
were  the  burgesses! — ^whether  the  right  of  election  was  in  the 
mayor  and  burgesses  only,  or  in  the  mayor,  burgesses,  and 
commonalty  who  paid  scot  and  lot. 

The  committee  was  composed  of  the  following  constitutional 
lawyers  and  statesmen,  viz.,  Sir  Richard  Onslow,  Sir  George 
Treby,  Colonel  Sidney,  Mr.  Windham,  Sir  Robert  Sawyer, 
Mr.  PoUexfen,  Mr.  Godolphin,  Mr.  Hampden,  Major  Wild- 
man,  Mr.  St.  John,  and  many  others  equally  distinguished ; 
and  the  result  of  their  investigation  was,  the  affirming  the 
Theefl^ofthe  elective  franchise  ^4n  the  mayor,  burgesses,  and  commonalty 
deddott.  paying  scot  and  lot ;''  but  the  House  itself,  which  had  not 

inspected  a  single  document,  or  heard  the  testimony  of  a  single 
witness  without  condescending  to  affi)rd  a  constitutional  or 
plausible  reason  for  disturbing  the  decision,  but  having  only 
in  view  their  political  intrigues,  to  further  which  they  were 
interested  in  supporting  select  bodies  and  non-residents,  nega- 
tived the  decision  of  the  committee,  and  affirmed  the  right  in 
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the  **  mayor  and  bargeBses:'^  and  the  eiBbot  of  aneh  deckion  Wb.lum  lir. 
was  this,  that  the  next  return  which  was  made  from  ^'  Poole^   __ lll^ 
assumes  to  have  been  made  by  the  incorporated  body^ — 
emphatically  so  describing  themselves, — as^  if  the  determina- 
tion of  the  House  had  been  understood  to  give  the  right  of 
election  to  the  corporation. 

The  burgesses  of  Dunwich  were  as  effectually  deprived  of  oueof  Dm- 
their  constitutional  rights  by  the  Convention  Parliament  ^^'  , 
allowing  the  rights  of  the  *^  non-residents,^  as  they  could  have 
been  by  any  of  the  Stuart  charters.  Thus,  in  1670,  no  less 
than  five  hundred  non-resident  freemen  were  made, — ^forty- 
two  of  them  at  an  ale-house, — at  a  period  when  there  were 
not  above  forty  residents ;  so  that  the  responsible  inhabitants 
of  the  borough  had  no  essential  voice  in  Uie  election  of  those 
who  called  themselves  their  representatives^*. 

In  1695  the  question  for  the  decision  of  the  conunittee  was,  TiMqiiwtioD  for 
whether  the  elective  franduse  was  exclusively  vested  in  the  S!SS!!!SL^ 
burgesses  inhabiting,  or  was  likewise  in  the  freemen  who  lived 
out  of  the  borough,  commonly  called  '^  out-sitters  T  But  the 
committee,  against  evidence  and  common  sense,  admitted  the 
rights  of  the  freemen, — ^tbat  is,  recognizing  a  class  of  persons 
who  were  not  the  grantees  of  the  charters,  because  they  were 
'^  burgesses,^  that  is,  freemen  inhabiting  within,  and  reepon- 

i«  ThiB  qfBtem  of  political  depravity  was  almost  umoenaU§  exardsed  by 
the  oorporations  at  subaeqaent  periods  of  our  history : — thus,  in  171 1>  one 
hundred  and  fifty-five  voters  were  made  for  Carlisle,  forty-one  of  whom 
had  received  their  freedom  after  the  teste  of  the  writ,  and  thirty-two 
others  immediately  previous  to  the  election,  (M.  &  6.  Hist.  Boroughs, 
2132)  I — in  1716  many  persons  were  admitted  in  Haverfordwest  to  their 
freedom,  a  short  time  before  the  election,  at  dandestine  times,  and  in 
unusual  places,  the  mayor  declaring  at  a  public-house,  he  would  ^  make 
as  many  new  burgesses  as  would  serve  his  turn,**  (ibid.  1763) : — in  1788  the 
mayor  of  Colchester  corruptly  adjourned  the  poll,  for  the  purpose  of 
granting  the  fireedom  to  several  persons,  whom  he  afterwards  suffered  to 
vote,  (ibid.  1964) :— «nd  in  Lannceston  the  corporation  agreed  not  to  admit 
any  freeman  except  of  their  own  party,  and  to  swear  those  they  admitted, 
never  to  be  against  the  mayor  and  aldennen,  (ibid«  2067,)  et  etiam  1879, 
1886,  I960,  2231. 

As  to  the  purity  of  burgage  tenure,  East  Grinstead,  in  1803,  will  afibrd 
sin  illustration ;  it  appearing  in  evidence,  that  none  of  the  voters  had  ever 
paid  any  quit-rents  for  their  burgages,  nor  the  land-tax,  and  that  the  houses 
vrere  'assessed  in  the  names  of  the  persons  from  whom  the  titles  were 
derived,  and  who  were  also  at  the  expense  of  maintaining  and  repairing 
the  buildings.  No  consideration  was  paid  for  the  deeds,  but  the  grantees, 
vrhen  they  accepted  the  conveyances,  signed  a  declaration  of  trust,  as 
trustees  for  the  grantor.  None  of  the  voters  had  possession  of  these 
deeds,  but  they  were  brought  in  a  bag  to  the  place  of  election  by  the  agents 
of  the  grantors,  and  carried  back  by  Uiem  in  the  same  manner,  (ibid.  1866). 
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WiLLUM  III.  Bible  far  the  burdens  of  the  borough, — but  the  freemen  were 
—-  persons  residing  without  or  within  the  borough,  but  not  con- 
tributing to  its  burdens ;  in  fiiot,  being  a  freeman  was  only  s 
qualification  precedent  for  burgessnabip. 
Origin  of  con-  But  the  oonfusion  respecting « these  terms  has  arisen  from 
lueui^oorponto  ^^  agreements  of  the  contending  parties:  thus,  in  Dnnwich, 
in  1691,  on  an  election  petition,  the  term  ''  burgess^  was 
omitted ;  and  it  was  agreed  on  both  sides  that  the  questioa 
was,  whether  the  right  was  '^  in  the  freemen  resident  only,  or 
in  the  freemen  generally,   whether  resident  or  out-BitterBf 
and  in  other  borou^  such  agreements  have  been  held  bj 
committees  of  the  House  of  Conmions,  after  a  very   short 
interFal  of  time,  to  vest  an  absolute  and  exclusivo  rig^t  in 
such  acknowledged  class: — thus,  in  1690,  in  the  case  of  Thet- 
ford,  the  right  was  ta^en  to  be  in  the  ^^  select  body,""  upoD 
the  agreement  of  the  parties ;  and  so  likewise  in  Salisbury 
and  other  places. 
MuBioiiMa  These  abuses  in  our  municipal  institutions  may  be  chieflj 
ri^b^^-     sscribed  to  those  most  incompetent  and  expulsive  of  all  in- 
mittonoffhe      bunals, — ^^  Conmuttees  of  the  House  of  Commons,'" — hom 
tnont.              their  supposing  that  the  privileges  and  lib^ies  of  borough 
differed  firom  each  other ;  their  permitting  the  grossest  nsm^ 
pations  to  be  respected  as  prescriptive  rights,  as  in  the  cases 
of  ^^  select  bodies  ^  and  "  non-residents  ;^  their  putting  a  con- 
struction on  particular  words  in  charters,  without  regarding 
their  spirit;  their  assuming  that  boroughs  were  created  for 
any  other  purpose  than  for  municipal  police ;  and  lastly,  their 
allowing  their  decisions  to  be  actuated  by  the  profligacy  of 
faction  and  selfish  interests,  united  with  an  utter  destitutioo 
of  every  principle  founded  upon  equity,  law,  or   oommoc 
sense. 
The  nearer  we         The  nearer  we  approach  to  individual  responsibility  in  the 
^JKJlo^SJ^ribi-  ©x^iitive  or  administrative,  the  nearer  will  be  its  approadi 
lity,  the  nearer     to  perfection:  heucc  these  constitutional  defects  arose  from 
^wch  to  ^ec-  the  want  of  individual  responsibility, — for  bodies  of  men,  in 
^*^'                their  aggregate  capacities,  invariably  perpetrate  acts  of  which 
they  would  have  scorned  or  trembled  to  be  guilty  in  their  indi- 
vidual characters. 
Thecauieof  Tho  rcasou  that  justice  is  so  impartially  administered  in  tk 
^'JJJ^5*]^JJJf  ~     superior  courts  of  common  law,  arises  from  the  individual  and 
nietered.            paid  responsibility  of  the  judges,  and  the  public  delivery  of 
their  judgments;   if,  for  instance,  instead  of  fifteen  judges. 
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divided  into  three  diflforent  oonrtB,  there  was  only  on©  court  ^"•^*^-^ 

composed  of  fifty  judges,  it  would  instantly  become  a  mere  ■ 

party  tribunal,  and  its  Judgments  would  be  tainted  with  the 
basest  alloy, — ^in  fiict,  it  would  be  a  prototype  of  a  oonmiittee 
of  the  House  of  Commons,  which  although  composed  of  men 
of  the  highest  honour  as  individuals,  yet  were  their  judgments 
always  received  with  universal  dissatisfaction;  and  no  litigant 
party  ever  considered  their  redress  or  punishment  of  his  wrongs 
as  founded  on  the  pure  principles  of  justice. 

5.  Act  of  Toleration. 

When  a  political  junto  is  so  much  broken  and  reduced  as  NeoMrity  for  tfa« 
to  be  no  longer  formidable,  prudence  seems  to  require  that  its  JJJJJjJ'^^ 
members  should  not  be  pointed  out  by  invidious  distinctions,  winratiieoppor 
but  that  by  gentle  treatment  they  should  be  induced  to  lay  midaioa. 
aside  their  peculiar  principles  and  opinions.    But  when  the 
individuals  of  an  unsuccessful  party  are  still  possessed  of  so 
much  power,  as  to  afford  the  prospect  of  rising  to  superiority* 
in  the  state,  it  is  vain  to  expect  that  their  attachment  will  be 
secured  by  marks  of  confidence  and  favour.    Hope  co-operates 
with  resentment,  to  keep  alive  the  spirit  of  opposition,  and 
the  participation  of  honours  and  emoluments  is  only  furnish- 
ing them  with  weapons  for  the  destruction  of  their  political 
enemies : — ^and  it  was  upon  these  principles  that  the  Act  of 
Uniformity  had  been  enactod,  and  that  the  Act  of  Toleration 
was  no^  framed. 

When  the  Test  Law  was  enacted,  it  was  the  intention  of  the  f>riiiflipiflB«m* 
House  of  Commons  to  relax  the  severities  of  the  "  Act  of  J^^am***' 
Uniformity,**^  in  favour  of  such  ministers  as  might  be  induced 
to  conform,  by  granting  an  indulgence  of  worship  to  those 
who  should  persist  in  their  separation.  Upon  the  completion 
of  the  new  settlement,  it  was  determined,  with  the  apparent 
concurrence  of  the  church,  to  ^rant  an  indulgence  to  separate 
ccxiventicles,  and  at  the  same  time,  by  enlarging  the  terms  of 
conformity,  to  bring  back  those  whose  differences  were  not 
irreconcileable,  within  the  pale  of  the  Anglican  communion  ^ 

To  effectuate  such  views,  the  '^Act  of  Toleration ^^  was  Prorwoasinth# 
passed,  which  exempts  from  the  penalties  of  existing  statutes  ^^  '^**"** 
against  separate  conventicles,  or  absence  from  the  established 

^  aHaUam*8Ck>xi8t  Hist  231.  6  Pari.  Hist  184, 196,  212,  21S.   Kennet's 
Compl.  Hist.  557,  558. 
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WiLUAK  III.  worship,  each  as  should  take  the  oath  of  allegiance,  and  sub- 

— 1  seribe  the  declaration  against  popery,  and  such  ministers  of 

separate  congregations  as  should  subscribe  the  Thirty-nine 
Articles  of  the  Church  of  England,  except  three,  and  part  of 
a  fourth.  It  gives  also  indulgence  to  Quakers  without  diis 
condition.  Meeting-houses  are  required  to  be  registered,  and 
are  protected  from  insult  by  a  penalty.  No  part  of  this 
toleration  is  extended  to  papists,  or  to  such  as  deny  die 
Trmity. 
stet  11  ft  IS  The  members  of  the  Anglican  church  having  ascertained 

William  uLc.2.  ^y^^  William  had  made  promises  to  some  of  his  allies,  that  he 
would  relax  the  penal  laws,  was  one  of  the  causes  which 
rendered  him  unpopular*.  Afber  the  peace  of  Ryswick,  manj 
priests  came  over  for  the  dissemination  of  treason,  and  thus  in- 
duced the  enactment  of  11  &  12  William  III.  c.  2*,  which,  aft«r 
offering  a  reward  of  100/.  to  any  informer  against  a  priest  ex- 
ercising his  functions,  enacts  and  adjudges,  for  such  an  offence 
the  penalty  of  perpetual  imprisonment.  It  requires  every 
person  educated  in  the  popish  religion,  or  professing  the  same, 
within  six  months  after  he  shall  attain  the  age  of  eighteen 
years,  to  take  the  oaths  of  allegiance  and  supremacy,  and  sub- 
scribe the  declaration  set  down  in  the  act  of  Charles  II. 
against  transubstantiation,  and  the  worship  of  saints ;  in  de&nk 
of  which  he  is  incapacitated,  not  only- from  purchasing,  but 
from  inheriting  or  taking  lands  under  any  devise  or  limitation: 
and  the  next  of  kin,  being  a  Protestant,  was  to  enjoy  such  lands 
during  his  life^. 
Theoi^wtof  this  Although  the  object  of  this  statute  was  to  expel  the  Roman 
Catholic  proprietors  of  land,  by  rendermg  it  necessary  for 
them  to  sell  their  estate ;  its  unjust  severity  was  itself  an 
antidote.  The  Roman  Catholic  landholders  neither  renoiinc&l 
their  religion,  nor  abandoned  their  inheritances : — ^the  judges 
put  such  a  construction  upon  the  clause  of  forfeiture  as  eludeil 
its  efficacy;  so  that  there  were  scarce  any  instancee  of » 
loss  of  property  under  this  law.  But  the  Roman  Catholics, 
from  their  religion  and  their  treasonable  designs  against  tb» 
state,  were,  during  the  greater  part  of  the  eighteenth  centnrv^ 
considered  as  a  proscribed  caste*. 

*  4  Buniet,  409.  >  6  ParL  Hist  614. 

*  This  statute  was  repealed  in  1779. 

^  3  Hallajn's  CodsC  Hist.  242, 24a.    2  Batler*B  Mem.  of  GattM>Kca»  ^ 
3  Butler's  Hist.  Roman  Catholics,  137. 
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6.  SetOement  of  ike  Rmienue.  im^n^ 

There  was  no    circumstance,   which  has  contributed  so  AppropriatioB  of 
much  to  the  power  of  the  House  of  Commons,  as  their  "  ap-  "^JSieof **** 
propriation  of  the  supplies,^^  by  which  no  administration  can  ^^""^ 
possibly  subsist  without  its  concurrence ;  nor  can  the  session 
of  parliament  be  intermitted  for  an  entire  year,   without 
leaving  both  the  naval  and  military  force  of  the  kingdom 
unprovided  for.    It  had  been  genendly  adopted  in  the  reign 
of  Charles  II.;  but,  from  the  Revolution,  it  has  been  inva- 
riably practised,  and  which  prevents  the  revenue  from  being 
embezzled  and  misapplied. 

The  principle  adopted  was,  that  the  king''s  regular  and  DomMtioos- 
domestic  expenses  should  be  determined  by  a  fixed  annual  kSH^ra^ 
sum,  distinct  from  the  other  departments  of  the  public  service,  i>ya««d«imiiai 
and  all  to  terminate  with  his  life';   accordingly,  since  this 
period,  the  Commons  have  appropriated  the  yearly  supplies  to 
certain  specified  services ;  and  an  account  of  the  appUcation 
has  been  constantly  submitted  to  both  Houses,  at  the  next 
session. 

The  lords  of  the  treasury,  by  a  clause  annually  repeated  in  BfltfariotiaDson 
the  Appropriation  Act  of  every  session,  are  forbidden,  under  **»«'<**"■  ®'**»« 
severe  penalties,  to  order,  by  their  warrant,  any  moneys  in 
the  exchequer,   so  appropriated,  to  be  issued  for  any  other 
service,  and  the  officers  of  the  exchequer  to  obey  any  such 
warrant. 

In  time  of  war,  or  in  circumstances  that  may  induce  war,  it  Vote  of  emut. 
has  not  been  very  uncommon  to  deviate  a  little  from  the 
rule  of  appropriation,  by  a  grant  of  considerable  sums  on  a 
vote  of  credit,  which  the  crown  is  thus  enabled  to  apply  at 
its  discretion,  during  the  recess  of  parliament,  but  the  mi- 
nisters of  the  crown  are  responsible  to  parliament  for  its  due 
application*. 

The   commons   also    voted    that   a  constant    revenue   of  Setoantfitoftiio 
1,200,000/.  should  be  established  for  the  support  of  the  crown  "^^^ 
in  time  of  peace,  600,000/.  of  which  was  to  be  appropriated 
to  the  king^s  civil  list,  the  renudnder  to  the  public  service  of 
government.    The  principle  of  these  enactments  being  that 
they  divided  and  separated  from  the  crown,  not  the  control 

'  5  Pari.  Hiat  193.    8  Hallam's  Coiut  168  et  seq. 

*  1  Hargnve*«  Jaridical  Arguments,  394.   3  Hatsell'to  Preeed.  90  et  alibi. 
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WuxiAif  III.  and  diteotbn,  bnt  the  paymeiit  of  all  the  gtest  and  efficient 
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7.  TrtmnialBia. 

The  country  had  experienced  the  miachievouB  conaequences 
which  had  arisen  from  the  ''  Long  Parliament^  of  Charles  IL« 
and  to  provide  against  their  recurrence,  a  bill  was  introduced 
for  ^'  triennial  parliaments,^^  in  1689^  bnt  it  was  lost  by  a  pro- 
rogation ;  a  similar  measure  passed  by  both  Houses,  in  1693, 
but  to  which  the  king  refused  his  assent^;  but,  in  1694,  this 
important  measure  became  a  statute,  by  which  it  was  enacted, 
that  a  parliament  should  be  held  once  in  ibree  years  at  least; 
that  no  parliament  should  continue  longer  than  three  years 
at  farthest,  to  be  accoimted  from  the  first  day  of  the  first 
session*;  but  by  1  George  I.  Stat.  2,  c.  S8,  parliaments  are  to 
last  for  seven  years,  unless  sooner  dissolved. 

The  annual  assembly  of  parliament  is  however  rendered 
necessary,  in  the  first  place,  by  the  strict  appropriation  of  the 
revenue  according  to  votes  of  supply;  and,  secondly,  by  paamng 
the  Mutiny  Bill,  under  which  the  army  is  held  together,  and 
subjected  to  military  discipline,  for  a  short  time,  seldom  or 
never  exceeding  twelve  months. 

These  are  the  two  effectual  securities  against  military 
power ;  that  no  pay  can  be  issued  to  the  troops  without  a 
previous  authorization  by  the  commons  in  a  committee  of 
supply,  and  by  both  Houses  in  an  act  of  appropriation  ;  and 
that  no  officer  or  soldier  can  be  punished  for  disobedience,  nor 
any  court  martial  held,  without  the  annual  re-enactment  of 
the  Mutiny  Bill*. 

Thus  it  is  strictly  true,  that,  if  the  king  were  not  to  sum- 
mon parliament  every  year,  his  army  would  cease  to  have  a 


*  In  the  reign  of  George  III.,  the  ancient  revenae  of  the  crown 
resigned,  and  a  clear  annual  income  waa  voted  by  parliament  for  the  isxH 
list  of  the  king,  being  for  the  support  of  his  majesty's  household,  and  ako 
for  defraying  the  exp^ises  of  certain  civil  servants,  and  was  divided  into 
certain  classes,  and  an  auditor  appointed,  bnt  the  principle  of  the  civil 
government  of  the  country  being  defrayed  by  the  sovereign  remaiiied  in 
force. 

In  the  reign  of  William  IV.,  and  also  under  Victoria,  the  civil  list  warn 
released  from  all  chaiges  for  ciidl  services,  and  was  confined  entirely  to  such 
chai^ges  as  related  to  the  dignity,  ease,  and  persoiuil  comfort  of  the  sovereign. 

*  5  ParL  Hist  7M. 

*  Stat.  6  William  and  Kary,  c.  2. 

*  ^HaUam*8 Const  Hist  202, 203. 
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legal  existence ;  and  the  refiiflal  of  either  House  to  concur  in  Wiluam  III. 
the  Mutiny  Bill  would  at  once  wrest  the  sword  out  of  his    ^^^  *^-, 
grasp.     Bj  the  BiU  of  Rights,  it  is  declared  unlawful  to  keep 
any  forces,  in  time  of  peace,  without  consent  of  parliament, — 
and  this  consent,  by  an  invariable  and  wholesome  usage,  is 
given  only  from  year  to  year. 


8.  The  Bam  of  the  Engli$h  ComHtuHan. 

The  principles  embodied  in  the  '^  Acts  of  Settlement  and  Bill  TheprindpiOT 
of  Rights,''  are  the  basis  of  the  English  Constitution,  and  !!^^|£w!I^ 
from  which  England  has  acquired  her  present  power,  opulence,  BMntaad  bui  of 
and  glory,  united  with  that  species  of  well-regulated  liberty,  fomuiatioiwor 
which  is  unconnected  with  licentiousness,  and  unspotted  by  ^^^^ 
crime : — ^and,  in  conclusion,  adopting  the  language  of  Boling-  ubwty. 
broke.  Let  the  illustrious  and  royal  House,  that  hath  been  called 
to  the  government  of  these  kingdoms,  govern  them  till  time 
shall  be  no  more.    But  let  the  spirit,  as  well  as  the  letter  of 
the  constitution,  they  are  entrusted  to  preserve,  be,  as  it  ought 
to  be,  and  as  we  promise  ourselves,  it  will  be,  the  sole  rule  of 
their  government,  and  the  sole  support  of  their  power;  and 
whatever  happens  in  the  course  of  human  contingencies,  what- 
ever be  the  fate  of  particular  persons,  of  houses,  or  families, 
let  the  liberties  of  Great  Britain  be  immortal. 


